Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


U.S. a: 

Ga .  100 
30 


REPORTS  OF  CASES 

II  LAW  AD  EQDITT.  AlffUQ)  AIB  OEIESIDO II TK 


SUPREME  COURT  OF  GEORGIA, 


AT  ATLANTA. 


PART  OF  JANUARY  AND  JULY  TERMS,  1875. 


VOLUME  LIV. 


By  henry  JACKSON,  REPOirrTO^^*    **  *"" 


MACON,    GEORQIA: 

J.  W.  BURKE  &  CO.,  PUBLISHERS. 

1876. 


Entered  aocordwg  to  ^ct  of  Congress,  in  Ae  year  i^t^.  by 

HENRY  JACKSON, 
In  the  oflSce  of  the.Iibraxian  of  Congress,  at  WnahingBM. 


JUDGES  AND  OFFICERS  OF  THE 


^upi'enie  Couft  of  G^eofgik, 


DURING  THE  PERIOD  OP  THESE  REPORTS. 


HON.  HIRAM  WARNER,  Chief  Justice, GreenvUle, 

HON.  H.  K.  McCAY,  Judge,* Americus. 

HON.  LOGAN  E.  BLECKLEY,  Judge, Ai/ania. 

HON.  R.  P.  TRIPPE,  Judge,* Forsy^A. 

HON.  JAMES  JACKSON,  Judge .  Macon. 

HENRV  JACKSON,  Reporter,  • Atlanta. 

Z.  D.  HARRISON,  Clerk Atlanta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 

CIRCUIT- 

JUDGB. 

RBSIOBNCB. 

ALBANY,!  -     •     • 

■    Hon.  Peter  J.  Strozer,     -    ■ 

■     Albany. 

««            -  -     -     . 

-    Hon.  Gilbert  J.  Wright,  - 

• 

-    Albany. 

ATLANTA,-     -     -     . 

.    Hon.  John  L.  Hopkins,     •    - 

Atlanta. 

AUGUSTA,  .... 

Hon.  William  Gibson,  -    -    • 

Augusta. 

BLUE  RIDGE,-     - 

.    Hon.  Noel  B.  Knight,  -    - 

■    Marietta. 

BRUNSWICK,-     -    . 

Hon.  John  L.  Harris,  -    - 

•     Brunswick. 

CHAl-IAHOOCHEE, 

,     Hon.  James  Johnson,     -    -    • 

•    Columbus. 

CHEROKEE,    -     -     - 

Hon.  Cicero  D.  McCutchen,  - 

Dalton. 

C(3WETA,     -     -     - 

■    Hon.  Hugh  Buchanan,     -    ■ 

•     Newnan. 

EASTERN,!      .     -     . 

Hon.  William  Schley,  -    -    - 

Savannah. 

<«             -     ■    .    . 

■    Hon.  Henry  B.  Tompkins, 

Savannah. 

FLINT, 

.    Hon.  John  I.  Hall,  -    -    .    . 

.     Griffin. 

MACON, 

Hon.  Barnard  Hill,    •    -    • 

Macon. 

MIDDLE,     -     -     -     . 

Hon.  Herschel  V.  Johnson,  « 

Bartow. 

NORTHERN,  -     -     « 

-    Hon.  Edward  H.  Pottle,  -    • 

Warrenton. 

OCMULGEE,    -     -     . 

Hon.  George  T.  Bartijctp,    - 

Monticello. 

OCONEE,     .     -     -     , 

.    Hon.  a.  C.  Pate,      -    .    .    . 

Hawkinsville. 

PATAULA,  .     -    -     . 

'    Hon.  William  D.  Kiddoo, 

.     Cuthbert. 

ROME,     ..... 

Hon.  John  W.  H.  Underwooe 

),   Rome. 

SOUTHERN,    -     -     - 

•  Hon.  Augustus  H.  Hansell,  ■ 

Thomas  ville. 

SOUTHWESTERN,  - 

Hon.  James  M.  CLARk,  -     -    • 

Americus. 

WESTERN.-    -     -    . 

Hon.  George  D.  Rice,  -    •     ■ 

Gainesville. 

•During  the  vacadon  succeeding  the  January  term;  1875,  Judges  McCay  and  Trtppb 
resigned.  Judges  Blbcklky  and  Jackson  were  appointed  their  successors,  and  qualified 
respectively,  July  99  and  July  38, 1875. 

fThe  term  of  office  of  Judge  Strozer-  having  expired,  he  was  succeeded  by  Judge 
Wkigmt,  who  qualified  February  2ad.  1875. 

tJudge  ScHLBV  having  resigned,  Judge  Tompkins  was  appointed  to  succeed  him.  He 
qualified  January  19, 1875. 


NOTE. 

"Ay  act  of  1866  (section  4270  of  the  Code)  the  decisions  of  the  Supreme 
Court  are  required  to  be  announced  by  written  synopses  of  the  points  decided. 
The  decisions  thus  announced  from  the  bench  by  Judges  McCay,  Trippe, 
Bleckley  and  Jackson,  are  made  the  head-notes  to  the  cases.  The  decisions 
announced  by  Chief  Justice  Warner  are  published  as  his  opinions,  the  bead- 
notes  being  made  by  the  Reporter.  All  other  head-notes  by  the  Reporter 
are  designated  by  (R.) 


TABLE  OF  CASES. 


Adams  ft  Bro.  vs.  Humphreys,  .  496 
Akin  vs,  Ord*y  of  Bartow  county,  59 
Alexander  vs.  Herring  et  al,,  ad- 

200 
623 

503 

483 
586 

93 

137 

507 
690 

84 

569 

495 


ministrators, 

Allen,  adm'r,  adv.  Porter,  .    . 
Allen  vs.  AtlanU  St.  K.  R.  Co., 
Allen  vs,  Solomon  et  al.^  ,    .    . 
Anderson  adv,  Delaney,  .    .    . 
Anderson  et  al.  adv.  Forbes,  . 

Anderson  vs.  Beard, 

Anderson  vs.  Blythe,  .... 
Arnold  et  al.  adv.  Sterling,  .  . 
Athens  M'f  *g  Co.  adv.  Rucker, 
Atkins  adv.  Pratt,  ex*r,  .  .  . 
Atkinson  adv.  Awtry,  ex'r,  .  . 
Atlanta  &  W.  P.  R.  R.  Co.  adv. 

McLendon, 293 

Atlanta  St.  R.  R.  Co.  adv.  Allen,  503 
Aug.  &  Sav.  R.  R.  Co.  adv.  The 

State, 401 

Aug.  Canal  Co. ^v.  Walton^/ a/., 

ex'rs, 245 

Awtry,  ex'r,  vs,  Atkinson,  .    .    .  495 
Ayers  itf,  Taylor,  .    .    .    .^  .    .    .  264 


B 


Baggs  vs.  Baggs, 95 

Baker  adv    Peters, 339 

Ball  adv.  Morrison, 212 

Ball  adv,  Rogers, 15 

Ballengerzv.  McLane, 159 

Barber  vs,   Terrell, 146 

Barnes  et  al,.,  vs.  Underwood,  ad- 
ministrator,      87 

Bamett  et  al.  vs.  People's  Bank, 

ticket  al., 239 

Barrett  vs.  Butler  et  al.,  ,  .  .  .581 
Barry  adv.  Crane,  adm  V,  ....  500 
Beall, ex'r,  adv.  Scogin  et  al.,  ,   ,  499 

Beall  vs.   Butler, 43 

Beard  adv,  Anderson, 137 

Bennett  vs,  Williams  &  Co.  et  al., 

cx'rs, 525 

Biggers  et  al,  vs.  King,  adm'x,  .  369 
Bivings  adv.  Haddock,  ....  199 
Blandford  et  al,  vs.  Redd,  exV,  .  123 

Blythe  adv,  Anderson, 507 

Board  of  Com'rs  of  Houston  Co.* 
adv.   Cook, 163 


Bondholders,  etc.,  adv.  Clews  & 

Co  , 315 

Bom  &  Co.  vs  Dallas  et  al.,  .    .  499 

Bostwick  adv.  Lackey 45 

Bradley  et  al.  vs.  Saddler  et  al,,  .  681 
Bradshaw  et  al.  vs,  Gonnerly  ^/fl/.,'557 
Brinkley  vs.  The  State,  .  .  ,  .371 
Bromblett  adv,  Spriggs,  ....  348 
Brookins,  ord'y,  adv,  Hammond, 

att'y  gen'l, 695 

Brooks  vs.  The  State, 36 

Broughton  adv,  Cohen,  ....  296 
Brown  et  al,  adv,  Steele,  ....  498 

Bruce  adv.   Hill, 332 

Bruce  vs    Conyers, 678 

Bryan,   Dillingham   &   Co.    adv. 

Sumner, 613 

Bullard  et  al,  adv.  Jones,  .  .  .  196 
Bumey  vs,  Harris  el  al,^  ,  .  .  .  470 
Bumey  vs,  Wheelan  et  al,,  ,   ,   .  473 

Butler  adv,  Beall, 43 

Butler  ^/ a/,  <z</v.  Barrett,  .    .    .    .581 

Butts  adv.  Pugh, 465 

Byne  adv.  Kemp  &  Mock,  .  .  .  527 
Byne  et  al.  vs,  Byne,  .....  257 

Byne  vj  Byne  <•/«/., 258 

Byrd,  adm'r,  adv,  Tippin,  .    .    .119 


Calhoun  adv,  Hollis,ex*r,  et  al,  .  115 
Calla^i^ay  et  al.  adv.  Crutchfield,469 
Callaway  vs.  Walls,  sh*flf,^/  al„  .  167 
Calloway,  ex' r.,  et  al,  vs.  People's 

Bank,  etc.,  ^/ a/., 441 

Calloway,  ex'r,  et  al,  vs.  People's 

Bank,  etc.,  ^/ a/., 572 

Candler  et  al„  trust's,  vs  Corra,  .  190 
Cargill  &  Daniel  adv.  Turman,  .  663 

Carroll  adv.  Moore, 126 

Carroll  vs.  Turner, 177 

Carswell,  trust.,  adv.,  C.  R.  R.  & 

B.    Co., 251 

Cassada  adv.  Compton 74 

Castellaw,  adm'r,  et  al,  vs.  Guil- 

martin,   et  al., 299 

Central  R.  R.  &  B.  Co.adv.  Thomp- 
son,     509 

Central  R.  R.  &  B.  Co.  vs.  Cars- 
well,  trust., 251 

Central  Railroad  and  B.  Co.  vs. 
Smith, 499 


VI 


TABLE  OF  OASES. 


Central  R.  R.  &  B.  Co.  vs.  The 

State, 401 

Champion,  trust.,  adv.  Mayor  and 

Council  of  Savannah,  ....  541 

Cheney  vs.  Rogers, 168 

Cherry  adv.  Rawson, 276 

Chew  adv.  Wilkinson  &  Wilson,6o3 

Cicero  vs.  The  State 156 

City  L.   &  B.  Ass'n  of  Aug.  vs, 

Goodrich^/ a/., 98 

Clark  et  al.  adv.  Holmes,  .    .    .  303 

Clark  vs,  Hulsey, 608 

Cleghom  adv,  Janes, 9 

Clews  &  Co.  vs.  First  Mortgage 

Bondholders,  etc., 315 

Cochran,  McLean  &  Co.  adv.  Lan- 

dauer  &  Bro., 533 

Cohen  &  Sons  et  al,  vs.  Summers 

et  al.y  ass., 501 

Cohen  vs.  Broughton, 296 

Collins  adv,  £mp.  St.  Ins.  Co.  et 

al., 376 

Collins  vs.  Hudson  et  al.,  .  .  .  25 
Columbus  Factory  vs,    Hemdon, 

sh' ff,etal,, 209 

Com'rs  Monroe  County  vs.  Proc- 
tor,   172 

Compton  vs,  Cassada, 74 

Compton  vs.  Temples, 171 

Conyers  adv.  Bruce, 678 

Cook  w.  Board  of  Com'rs  of  Hous- 
ton Co., 163 

Cook  vs.  Mayor,  etc.  of  Macon,  .  468 

Cooper  adv,  Sloan 486 

Cooper  vs.  Lowery, 198 

Copeland  adv,  Humphrey,  .  .  .  543 
Corra  adv.  Candler  et  al.,  trusts.,  190 
Cothrans  &  Elliott  vs.  Mitchell,  .  498 
Cottingham  vs.  Weeks,  ....  275 
Cozart  et  al,  vs,  Ga.  R.  R.  &^B 

Co., 379 

500 

494 
469 

355 


Crane,  adm'r,  vs.  Barry,  .    . 
Crockers,  ex'rs,  vs.  Green,  . 
Crutchfield  vs,  Callaway  et  al 
Cnmpton  adv.  Sparger,  .    . 
Cunningham  adv,  Wilcox,  Gibbs 
&  Co., 490 


D 


Dallas  et  al,  adv.  Bom  &  Co. ,  .  499 
Dalton  City  Co.  adv.  Haddock,584 
Daniels  t/j.  Mayor, etc., of  Athens,  79 
Daniel  vs  Swift,  Murphey  &  Co.,113 
Davis,  adm'r,  vs.  Harper  et  ai ,  .  180 

Devours  o^/t;.  Gunnels, 496 

Delaneyt/j.  Anderson, 586 

Denham  adv.  Dye, 224 

Deveaux  et  al,,  in  re,  .  .  »  ,  .  673 
Dickson  et  al,  vs,  Saloshin,  .   .   .117 


Doughty,  Pearsons  &  Co.  vs.  Walk- 
er. J.   P.,  595 

Duflfee,  adm'r,  adv,  Neal,  .    .    .  591 

Duncan  adv.    Minor, 517 

Durdin  et  al.  adv,  Fannin,  .    .    .  476 

Dye  vs.  I>enham, 224 

Dyson,  sh'ff,  vs.  Harper,  ass'ee,  et 
al„ 282 


E 


Eiswald  adv.  Shipley, 520 

Emory,  ex'r,  w.  Smith, 273 

Emp.  State  Ins.  Co.  et  al,  vs,  Col- 
lins,    376 


Fannin,  adm'r,  adv  Thomason,  .  361 
Fannin  vs.  Durdin  et  al.,  .    .    .    .  476 

Favor  vs.  The  State, 249 

Fechtner  adv.  Finney, 501 

Ficklen  adv.  Wynn,  Sims  &  Co, 

etal., 529 

Finney  et  al.  adv.  Mayor,  etc.   of 

Brunswick, 317 

Finney  vs    Fechtner, 501 

First  Nat.  B.  of  Am.  adv.  Pool  & 

Price  et  al., 497 

Flannagan,  Abel  &  Co.  vs.  Colbert 

&   McAffee 497 

Footman,  adm'r,  adv.  Werner,  .  128 
Formby  et  al,  adv.  West  et  al,,  .  107 
Forbes  t'j.  Anderson  ^/ <j/.,  .    .    .    93 

Forbes  vs.   Turner, 253 

Eraser  et  al.  adv  Nichols,  adm'r,6^ 

Freeman  adv.  Seago, 102 

Freeman  <r/a/., adm'rs,z/;.  Thomp- 
son  495 

Freeman,  sh'ff,  €ulv  Lightfoot  & 
Flanders, 215 


Gardner  vs,  Gardner, 560 

Garrard  a^t/.  M.  &  Aug.  R.  R.  Co.  ^27 
Gate  City  L.  &  B.  Ass'n  adv,  Red- 

'vine,  .  .  .* 474. 

Gause  adv.  Rushin, 52^ 

Geo.  R.  R.  &  B.  Co.  adv.  Cozart 

et  al.,      37^ 

Geo.  R.  R.&  B.Co  adv.  TheState^aj 
Gholston  vs.  Gholston  et  al ,  .    .  2S5 
Glenn  &  Wright  adv.  Hoyt,  Carl- 
ton &  Co., 571 

Goodrich  et  al.  vs.  City  L.  &  B^ 

Ass'n  of  Aug., 9S 

Gordon  et  al.  vs.  Phillips,  .    .    .  240 
Gormley  et  al,  adv,  Bradshaw  et 

^^' 5S7 


TABLE  OF  CASES. 


vri 


Gt-«s  vs,  Roberts, 494 

Grayz'j.  Obear, 231 

Green  adv.  Cockers,  ex*rs,  .  .  .  494 
Grier,ex*x,  vs,  Jones,  ex'r,  .  .  .154 
Griflfin  rx.  Lawton  &  Winingham,i04 
Groover,  Stubbs  &  Co.  adv,  Whit- 

aker  et  ai.y  adm'rs, 174 

Groover,  Stubbs  &  Co.  vs.  White, 

sh'ff, 601 

Guilmartin  ct  al.  adv,  Castellaw, 

adm*r,  ^/ <z/ , 299 

Gunnels  vs.  Deavours, 496 


H 


Haddock  vs,  Dalton  City  Co.,  .  584 

Haddock  vs.  Bivings, 1 98 

Hall,  sh'ff,  adv.  Stinson  et  al, ,  .  676 
Hammond,  att'y  gen'l,  vs.  Brook- 
ins,  ord'y, 693 

Hamrick  vs.  People's  Bank  et  a/.  ,502 
Hansford  vs.  The  State,  ....  55 
Harper,  ass'ee,  et  al,  vs.  Dyson, 

sh'ff, 282 

Harper,  ass'ee,  et  al.  vs.  Kelly,  .  282 
Harper  et  al.  adv,  Davis,  adin'r,l8o 
Harrell  et  al.  vs.  Word  etal.,  .  .  649 
Harris  et  al.  adv.  Burncy,  .  .  .  470 
Hathom  et  al.  vs,  Maynard,  .  .  687 
Hawkins  et  al.  adv.  Mize,  .  .  .  500 
Hawkins  vs.  The  State,  ....  653 

Headrick  vs.  Word, 495 

Helms  adv.  Reedy, 121 

Hemdon,  sh'ff,  ^/  al,  vs.  Columbus 

Factory, 209 

Herring  et  al. ,  adm'rs,  adv,  Alex- 
ander,    200 

Hewitt  adv,  Robbe, 260 

Hightower  &  Co.  vs.  Slaton  etal.,i6& 

Hill  vs.  Bruce, 332 

Hill  vs.   Mott, 494 

Hines  vs.  The  State, 495 

Holland  adi\  Sewell 611 

Hollis,  ex*r,  et  al.  vs,  Calhoun,  .115 

Hooper  vs.  Martin, 648 

Holmes  vs   Clark  et  al,,  .    .    ,    .  303 

Hopper  vs.  The  State, 389 

Howard  &  Soule  vs.  Rice,  ...  53 
Howard  &  Soule  t'x.  Strickland,  .112 
Howard  &  Soule  vs.  Trout  &  Co.,i  12 
Howell  et  al,  vs.  Pope  et  al.,  .  .  561 
Hoyt,  Carlton  &  Co.  vs,  Glenn  & 

Wright, 571 

Hudson   adv.   Stephens 513 

Hudson  et  al.  adv.  Collins,  ...    25 

Hulsey  adv,  Clark, 608 

Humphreys  adv.  Adams  &  Bro.,496 
Humphrey  vs,  Copeland,  ....  543 
Hunnicutt  et  al.  adv.  Thomas,  .  337 
Huson  adv.  Williams, 28 


Inman  vs.  The  State, 219 

Irwin  vs.  The  State, 39 

Ivey  et  al.  ass'ees,  vs.  Noble  Bros. 
&   Co., 344 


J 


Jackson,  adm'r,  vs.  Johnson  et  al.,^^$ 
Jackson  et  al.  adv.  Wilcox,  Gibbs 

&   Co., ;    .    ,  495 

Jackson  vs.  The  State, 439 

Jacoway  adv.  Taylor,  adm'r,  .    .  5cx> 

Janes  vs.  Cleghom 9 

Jennings,  adm'r,  trj.  Wright  &  Co.,537 

Johnson  adv.   Platen, 455 

Johnson  et  al.  adv.  Jackson,  ad- 
ministrator,    495 

Johnson  etal.  adv,  Trammell  et  al„y40 
Johnson  vs.  Preer  et  al.,  .  ,  .  .161 
Jones  adv.  Woods,  ordly,  .  .  .  492 
Jones,  ex'r,  adv.  Grier,  ex'x,  .    .154 

Jones  w.  Lynch  ^/.tf/., 271 

Jones  vs.  Bullard  et  al.,  .   ,    .    .196 


K 


Keaton,  ex'r,  et  al.  adv.   Mayo, 

trustee, 496 

Keely  vs.  Harper,  ass'ee,  et  al. ,  .  282 
Kemp  &  Mock  vs,  Byne,  .  .  .  .527 
Kendall  vs  Westbrook,  ....  587 

Kilgo  tf</7/.  Van  Dyke, 551 

King,  adm'x,  adv,  Biggers  et  al.,2,(>g 
King,  ex'r,  w.  King  et  al.,  .    .    .  495 

King  vs.  The  State 184 

Kirby  adv.  Whitaker, 277 

Knott  adv.  Mac.  &  W.  R.  R.  Co. ,494 


Lackey  vs.  Bostwick, 45 

Lamb  z/j.  Murray 218 

Lancaster  vs.  Morgan,adm*r,  et  al. ,  76 
Landauer  &  Bro.  vs,  Cochran,  Mc- 
Lean &  Co 533 

Lawton  &  Willingham  adv.  Grif- 
fin,   104 

Lightfoot  &  Flanders  vs.  Freeman, 

sh'ff, 215 

Little  et  al.  vs.  The  State,  ...    24 
Loftis,  trust.,  adv.   Williams,  ad- 
ministratrix  495 

Long  et  al,.  adv.   Mayor,  etc. ,  of 

Athens, 330 

Long  vs.  The  State, 564 

Lowery   adv.  Cooper, 198 

Lyman   adv.  Tompkins,  ....  497 
Lynch  adv.  Jones  et  al,,  ,    .    .    .271 


I 


vni 


TABLE  OF  CASES. 


M 


Mac.  &  Aug  R.  R  vs,  Garrard-,327 
Mac.  &  W.  R  R.  Co.  vs.  Knott,494 
Mahalovitch  vs.  The  State,  .  .  .217 
Manes  adv.  Slater  ^'/  al  ^  .  .  .  .671 
Mirtm,  adm*x,  adv,   Simmons,  .    47 

Martin   adv.   Hooper, 648 

Martin  et  al,  adv.  Smith,  gov'r,  .  600 
Maynard  adv.  Hathorn  et  al.y  .    .  687 
Mayor,  etc  ,  of  Athens  adv.  Dan- 
iels,    79 

Mayor,  etc.,  of  Athens   vs.   Long 

et  al.,  .    ,    \ 330 

Mayor,    etc.,    of    Atlanta     adv, 

Wright  &  Hill  et  al ,  .    .    .    .645 
Mayor,  etc.,  of  Brunswick  et  al. 

zfs.  Finney  elal., 317 

Mayor,  etc.,  of  Macon  adv.  Cook,469 
Mayor,    etc.,    of     Savannah    vs. 

Champion,  trust., 541 

Mayo,  trust.',  vs,  Keaton,  ex'r,  et 

al., 496 

May$   adv,    Sugart, 554 

McCall  adv,  Tharpe,  .  .  .  .501 
McDowell  et  al,  adv.  Williams,  .  222 
"McKellar  et  al.  adv   Visage,  .    .  268 

McLain  adv.  Ballenger 159 

McLaren  adv.    Rust,  Johnson  & 

Lockett, Ill 

McLeUan  vs.  Young  et  if  I.,  .  "•.  399 
McLendon  vs.  At   &  W.  P.  R.  R. 

Co  , 293 

McWhorter,  guard'n,  vs.   Tarpley 

et  al., 291 

Meador  &  Bro.  vs.  Sharpe,  .    .    .125 

Minor  vs,  Duncan, 517 

Mitchell  adv  Cothrans  &  Elliott,498 
Mitchell  vs.  Un.  Life  Ins.  Co  ,  .  289 
Mize  vj  Hawkins  ^/ a/.,  ....  500 
Moffett  adv,  Taliaferro,  .    .    .    .150 

Moody  vs.  The  State, 660 

Moore  ps    Carroll, 126 

Morgan,  adm'r,  et  al.  adv,  Lancas- 
ter,   76 

Morgan  vs,  Stokes, 518 

Morrison  -vs.    Ball, 212 

Morris  vs.  The   State, 440 

Morrow  et  al.  adv.  Stokes,  .    .    .  599 

Mott  adv  Hill 494 

Moughon  vs.  The  State,  ....  698 
MuUins  vs.  N.  &  S.  R.  R  Co  ,  .  580 

Murray  adv.  Lamb, .  218 

Muscogee  R.  R.  Co.  vs.  Redd, 


ex'r. 


ZZ 


N 


I^eal  vs,  Duffee,  adm'r,  . 
Neal  vs.  The  Sute,  .    .    . 


.    .591 
.    .  281 


Neese  adv.  Oakley  Mills  Manu- 
facturing Co  , 459 

Nelms  et  al,  vs.  Summers,  ord'y,6o5 
Nichols,  adm'r,  vs.  Fraser^/  al.  .  686 
North  &  S.  R   R.  Co,  adv   Mul- 
lins, 580 


O 


Oakley  Mills  M'f'gCo.  w.  Neese4S9 

Obear  adv.  Gray, 331 

Odell  vs.  Reed, 142 

Oglethorpe  Fert,  Co  adv.  Pate.  .  515 
Oglethorpe   M'f'g   Co.    vs.    Van 

Winkle, 569 

Ord'y  of  Bartow  Co.  adv.  Akin,  .    59 
Owen  vs,  Owen, 526 


Peacock,  Chapman  8c  Co.  vs.  Pea* 

cock, 255 

Pate  vs.  Oglethorpe  Fert.  Co.,  .515 
Patten  et  al.,  com'rs,  a/e^.  Russellv49S 
People's  Bank  of  Bel.  etal,  eutv. 

Calloway,  ex'r,  et  al.,  ,   ,    ,   .  441 
People's  Bank  of  Bel.  et  al.  adv. 

Calloway,  ex'r,  et  al.,  ....  572 
People's   Bank    of  Newnan  adv. 

Barnett  et  aL 239 

People's  Bank  of  Newoao  et  al, 

udv.  Hamrick, 5^^ 

Perry  &  Denton  vs.  Walker,  .    .  495 

Peters  vs.  Baker, 339 

Phillips  adv.  Gordon  et  al.,  .   ,   .  240 

Phillips  adv.  Winship, 237 

Philo  vs.  The  State 697 

Platen  vs.  Johnson, 455 

Ponder  et  al.  vs.  Shannon  et  al.,lS7 
Pope  et  al.  adv.  Howell  et  al.,  .  561 
Porter  vs.  Allen,  adm'r,  ....  623 
Poulaine,  ex'r,  adv.  Thomason,  .  361 
Poulain  adv.  Thomason,  ....  306 

Powell  adv.  Urquhart, 29 

Pratt,  ex'r,  vs.  Atkins 569 

Preer  et  al.  adv.  Johnston,  .  .  .  i6i 
lector  adv,  Com'rs  of  Monroe 

Co., 172 

Pugh   adv.  Butts, 465 

Putney  vs.  Swift,  Murphy  &  Co.,266 


Ransom  adv.  Shacklett,  ....  350 

Rawson  vs.  Cherry, 276 

Redd  adv,  Muscogee  R.  R.  Co.,  .  33 
Redd,  ex'r,  vs.  Blandford,  .  .  .123 
Redwine  vs.  Gate   City  L.  &  B. 

Association, 474 

Reed  adv.  Odell, 142 


TABLE  OF  CA8£S. 


IX 


Reedy  vs.  Helms, 121 

Remshart  vs,  Sav.  &  Ch.  R.  R.  Co. 

et  al.,.   ,    . 579 

Rice  adv.  Howard   &  Soule,  .   .    53 

Roach  vs.  Suiter, 458 

Robbe   vs.   Hewitt, 260 

Roberts  adv.  Goss, 494 

Roebuck  vs.  The  State,  ....  699 

Rogers   adv.  Cheney, 168 

Rogers   vs.    Ball 15 

Rucker  vs.  Athens  M*f  *g  Co.,  ,   .    84 

Riishin    vs.   Cause 526 

Russell, t»r^ 621 

Rusftell  vs.  Patten  et  a/.,com*rs,  .  498 
Rust,  Johnson  &  Lockett  vs.  Mc- 

Laren, Ill 

Rust  &  Johnson  vs.  Wool  bright  et 

al,, 310 


Saddler  et  al.  adv.  Bradley  //  a/.,68i 
Saloshin  a//z/.  Dickson  et  al., .  .117 
Samuels  et  al.  adv.  Whittle, .  .  548 
Sav.  &  Ch.   R.  R.  Co.  et  al.  adv. 

Remshart, 579 

Sav.  Cot.  Ex.  vs.  The  State,  etc  ,668 
Saxon  et  <z/., adm'rs,  vs.  Sheppard,286 
Scofield  Rolling  Mill  Co.  et  al.  vs. 
The  State,  etc.,  .......  635 

Scogjn  et  al.  vs.  Beall,  ex'r,  .    .    .  498 

Scott   vs.  Singer, 689 

Seago  vs.  Freeman, 102 

Sewell  vs.  Holland, 611 

Sewell  vs.  Smith, 567 

Shacklett  vs.  Ransom, 350 

Shannon  et  al.  adv.  Ponder  et  a/.,  187 
Shaipe  adv.  Meador  &  Bro.,  .    .125 
Shell  et  al.  adv.  Spence  &  Porter,498 
Sheppard  adv^   Saxon  et  al.,  ad- 
ministrators,   286 

Shewmake,  ass'ee,  et  al.  vs,  Wil- 
liams,   206 

Shipley  vs.  Eiswal^,  ......  520 

Simmons  vs.  Martin,  adm*x,  .    .    47 

^nger  adv.   Scott, 689 

Sitton  adv.  ^llkmson,  adm'r,  .  .  71 
Skinner  et  al.  adv.  Willis,  .    .    .  192 

Slater  etal.  vs.  Manes, 671 

Slaton  el  aladv,  Hightower  &  Co.,io8 

Sloan  vs.  Cooper 486 

Smith  adv.  C.  R.  R.  &  B.  Co.,  .  499 
Smith  adv.  Emory,  ex'x,  ....  273 
Smith  adv.  Sewell  et  al.,  ....  567 
Smith  &  Co.  adv.  Wells,  ....  266 
Smith  et  al  adv.  Treutlen,  trust.,575 
Smith,  gov*r,  vs.  Martin  et  al.,  .  600 
Smith,  gov'r,  vs.  Walker  et  al.,  .  695 
Solomon  et  al.  adv.  Allen,  .  .  .  483 
Southwestern  R.  R.  Co.  vs.  State,.  401 


Sparger  vs.  Cum'pton, 355 

9j>eer  et  al.  ,inre, 41 

Spence  &  Porter  vs.  Shell  et  al.,  .  498 

Spriggs  vs.  Bromblett, 348 

State  adv.  Brinkley, 371 

Stale   adv.   Brooks, 36 

State  adv.  Central  R  R  &  B.  Co.  ,401 

State    adv.    Cicero, 156 

State  adv.  Favor, 249 

State   adv    Hansford, 55 

State    adv.    Hawkins, 653 

State  adv.  Hines, 495 

State   adv.  Hopper, 389 

State  <z^z/.  Inman, 219 

State  adv.   Irwin, 39 

State   adv.  Jackson, 439 

Slate  adv.  King, 184 

State  adv.  Little,  .......    24 

State  adv.  Long, 564 

State  adv.  Mahalovitch,  .   .    .    .217 

State   adv..  Moody, 660 

Slate  adv  Morris, 440 

State   adv.    Moughon, 698 

State   adv.   Neal, 281 

State  adv.  Philo, 697 

State  adv.  Roebuck, 699 

State  adv.  Sav.  Cotton  £xchange,668 
State  adv.  Scofield  Rolhng  Mill 

Co.  et  al., 635 

State  adv.  S.  W.  R.  R.  Co.,  .    .  401 

State  adv.  Thompson, 208 

State  adv.  Thompson, 577 

State  adv.  Watson, 242 

State  adv.  Western  &  A.  R.  R.  Co.  ,428 

State  fl</z/.  W^idener 311 

State  adv.  Woodward, io6 

State  vs.  Aug.  &  Sav.  R,  R.  Co. ,401 
State  vs.   Ga.  R.  R.  &  B.  Co.,  .  423 

Steel  vs.  Brown  et  al., 498 

Stevens  2/j.  Hudson, 513 

Sterling  t^v.  Arnold  et  al.,  .    .    .  690 

Stewart   adv.   Taylor, 81 

Stinson  et  al.  vs.  Hall,  sh'ff,  .    .  676 

Stokes   adv.   Morgan, 518 

Stokes  vs.  Morrow  et  al,,  .    .    .  597 
Strickland  adv.  Howard  &  Soule,  112 

Strozer  vs.  Wright, 391 

Suiter  adv.  Roach, 458 

Sugart   vs.  Mays, 554 

Summerlin  vs.  Whittle,  ....  497 
Summers   et  al,,  ass'ees,  adv,  Co- 
hen &  Sons  et  al , 501 

Summers,  ordinary,  adv,    Nelms 

et  al., 605 

Sumner  vs.  Bryan,  Dillingham  & 

Co.  et.  al., 613 

Supple   adv.   Walker, 178 

Swift,  Murphy  &  Co.  adv.  Putney ,266 
Swift,  Murphy  &  Co.  adv.  Dan- 
iel,   113 


TABLE  OF  CASES. 


TaUaferro  vs,  Moffett,  •.  .  .  .150 
Tarpley  et  al,  adv.  McWhorter  et 

c7»*y«      #       •      •      •      •       •       •       •      •       •      «    ^7  * 

Taylor,  adm'r,  vs.  Jacoway,  .    .    .  500 

Taylor  adv,  Ayers, 264 

Taylor  vs,  Stewart, 81 

Temples  adv.  Compton,  .    .    .    .171 

Terrell  adv.  Barber, 146 

Terrell,  cx'r,  adv.  Williams  &  Co.  ,463 

Tharpe  vs,  McCall, 501 

Tharpe  vs.  Tharpe, 501 

Thomason  vs.  Fannin,  adm'r,  .  .361 
Thomason  vs.  Poulain,  ex'r,  .  .  361 
Thomason  vs,  Poulain,  ....  306 
Thomason  vs.  Willoughby,  .  .  .  306 
Thomas  vs,  Hunnicutt  et  aL,  .  ,  337 
Thompson  adv.  Freeman   et  al., 

adm'rs, 495 

Thompson  vs.  Central  R.  R.  &  B. 

Co., 509 

Thompson  vs.  The  State,  ....  208 
Thompson  vs.  The  State,  ....  577 
Tippin  vs.  Byrd,  adm*r,  .  .  .  .119 
Tison  et  al,  adv.  Totten  &  Co.,  .  139 
Th9mj>kin5  vs,  Lyman,  ....  497 
Toole  &  Price  et  al.  vs.  First  Nat. 

B.    of    Am., 497 

Totten  &  Co.  vs.  Tison  etal.,  .  .139 
Trammell  et  al.  vs.  Johnston  ^/<z/.  ,340 
Treutlen,  trust.,  w.  Smith  etal.,  .  575 
Trout  &  Co.  adv.  Howard  &  Soule,i  12 
Turman  vs.  Cargill  &  Daniel,  .    .  663 

Turner    adv.   Carroll, I77 

Turner  adv.  Forbes,  ......  253 

Turner  vs,  Wilcox,  Gibbs  &  Co.  ,593 

U 

Underwood,  adm'r,  adv.  Barnes  et 

al. 87 

Universal  Life  Ins.  Company  adv, 

Mitchell, 289 

Urquhartvj.  Powell, 29 

* 

V 

Van  Dyke  w.  Kilgo, 551 

Van  Winkle  adv.  Oglethorpe  Man- 
ufacturing  Company,  ....  569 
Virgin  et  al.  vs.  Wingfield,adm*r,45i 
Visage  vs,  McKellar  et  al ,  .    ,    .  268 

W 

Walker  adv.   Perry  &  Denton,  .  495 
Walker  etal.  adv.  Smith, gov'r,  .  695 
Walker*^/  al,  adv,  Wheatley  & 
Co '.497 


Walker, J.  V,,adv,  Doughty,  Pear- 
son &Co., 595 

Walker  vs.  Supple,  .    .    .    .    .   .178 

Walls,  sh*ff,  et  al.  adv,  Callaway,i67 

Walston  vs.  The  State 242 

Walton  et  al. ,  ex'rs,  vs,  Aug.  Ca- 
nal Co., 245 

Weeks  adv,  Cottingham,  ....  275 
Wells  w.  Smith  &  Co.,  .  .  .  .262 
Werner  vs.  Footman,  adm'r,  .  .128 
Westbrooktf^v.  Kendall,  .  .  .  .587 
Western  &  A.  R.  R.  Co.  vs.  The 

State, 428 

West  et  al.  vs.  Formby  et  al.,  ,   ,  107 
Wheatley  &  Co.  vs.  Walker  et  al.A91 
Wheelan  et  al.  adv,  Bumey,  .   ,  473 
Whitakcr  et  al. ,  adm'rs,  vs.  Groo- 
ver, Stubbs   &  Co. 174 

Whitaker  vs.  Kirby 297 

White,  sh'ff,  adv.  Groover,  Stubbs 

&   Co., 601 

Whittle  adv.  Summerlin,  ....  497 
Whittle  vs,  Samuels  et  al.,  ,    ,   ,  548 

Widener  w    The  State 311 

Wilcox,  Gibbs  &  Co.  adv,  Turner,593 
Wilcox,  Gibbs  &  Co.  vs.  Cunning- 
ham,     490 

Wilcox,  Gibbs  &  Co.  vs.  Jackson 

etal , 495 

Wilkinson,  adm'r,  vs,  Sitton,  .  .  71 
Wilkinson  &  Wilson  vs.  Chew,  .  603 
Williams  &  Co.  vs,  Terrell,  ex'x,463 
\  Williams,  adm'x,  e/j.  Loftis,  trust. 495 
Williams  adv  Shewmake,  ass'ee, 

et  al,j 206 

Williams  &   Co.  et  al.,  ex'rs,  adv. 

Bennett, 525 

Williams,  ex'r,  vs.  McDowell  et 

al,, 222 

Williams    vs,    Huson 28 

Willoughby  adv,  Thomason,  .  .  306 
Willis  adv.  Skinner  et  al.,  .  .  .192 
Wingfield,  adm'r,   adv.  Virgin, .  451 

Winship  vs.   Phillips, 237 

Woods,  ord'y,  vs.  Jones,  ....  492 
Woodward  vs.  The  State,  .  .  .  106 
Woolbright  et  al.    adv.    Rust  & 

Johnson, 310 

Word  adv    Headrick, 495 

Word  et  al,  adv.  Harrell  et  al,,  .  649 

Wrighf  adv.    Strozer, 391 

Wright  &  Co.  adv,   Jennings,  ad- 
ministrator,     537 

Wright  &   Hill  et  al.  vs   Mayor, 

etc.,   of    Atlanta, 645 

Wynn,  Sims  &  Co.  etal.  vs,  Ficklen  529 


Young  et  al.  adv,   McLellan,  .    .  399 


CASES  ARGUED  AND  DETERMINED 


IN  TBI 


n^en..;  4onrt  4  4eorgm, 


AT  ATLANTA, 


JA.NU^RY  TERM,  1875, 

Pbesbkt— HIRAM  WARNER,  Chief  Justice. 

H.  K.  McCAY,  lTtT«-»- 

ROBERT  P.  TRIPPE,  f^^^^^- 


John  W-  Janes,  plaintiff  in  error,  vs.  Cicero  C.  Cleg- 
horn,  defendant  in  error. 

I.  It  was  the  dying  request  of  the  mother  of  an  infant  that  the  wife  of  the 
plaintiff  in  error  should  raise  and  educate  it  as  her  own  child,  which  was 
acquiesced  in  by  the  father.  Upon  the  death  of  the  father  the  child  was  in 
the  possession  of  the  plaintiff  in  error  and  his  wife  under  this  arrangement, 
when  the  defendant  in  error  induced  the  plaintiff  to  allow  the  child  to  visit 
his  family,  in  an  adjoining  county,  he  having  married  the  sister  of  the  de- 
ceased father,  promising  to  return  it  in  ten  days.  He  failed  to  return  the 
child  as  agreed  on,  whereupon  the  writ  of  habeas  corpus  was  sued  out  by 
the  plaintiff.  The  court  held  that  the  consent  of  the  father  to  the  above 
stated  arrangement  was  revocable,  and  as  it  appeared  from  his  declarations 
made  during  the  last  year  of  his  life,  that  he  had  changed  his  mind,  and 
desired  his  sister,  the  wife  of  defendant,  to  have  the  custody  and  control  of 
the  child  to  raise  and  educate,  it  would  not  interfere  with  the  defendant's 
possession  thereof : 

Held^  that  this  was  error.  The  possession  of  the  child  by  the  plaintiff  in 
error  and  his  wife,  by  consent  of  its  father,  was  prior  in  point  of  time,  and 
therefore  gave  priority  of  right,  of  which  the  consent,  under  the  circum- 
VoL.  LIV.  2. 
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stances,  that  the  defendant  should  take  the  child  on  a  visit  to  his  family, 
did  not  deprive  them. 

2.  Where  the  parental  authority  over  an  infant  child  is  released  to  another, 
such  release  is  not  revocable  without  some  sufficient  legal  reason  is  shown 
therefor. 

3.  The  evidence  in  this  case  does  not  disclose  that  the  father  ever  did  revoke 
his  consent  to  the  arrangement  above  set  forth. 

Habeas  corpus.  Parent  and  child.  Contracts.  Before 
Judge  Underwood.  Floyd  Superior  Court.  July  Ad- 
journed Term,  1874. 

For  the  facte,  see  the  decision. 

C  EOWELL;   DaBNEY  &  FOUCHE;  SmITH  &  BUANHAM^ 

for  plaintiff  in  error. 
Alexander  &  Wright,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  writ  oi  habeas  coitus  sued  out  by  Janes  against 
the  defendant,  Cleghorn,  to  obtain  the  possession  of  an  infant 
child  named  Mary  H.  Scott,  whom  the  petitioner  alleges  the 
defendant,  Cleghorn,  detains  in  his  custody  without  lawful 
warrant  or  authority.  Upon  the  return  of  the  writ  with  the 
defendant's  answer  thereto,  and  after  hearing  the  evidence 
submitted  by  the  respective  parties,  the  court  ordered  that  the 
custody  of  the  child  should  remain  with  the  defendant,  where- 
upon Janes,  the  petitioner,  excepted. 

There  was  a  good  deal  of  evidence  introduced  on  the  hear- 
ing before  the  court,  the  substantial  points  of  which,  in  rela- 
tion to  the  petitioner's  claim,  are  as  follows :  The  child  in 
controversy  is  the  only  child  of  Captain  Dunlap  Scott  by  his 
secoud  marriage,  the  father  and  mother  of  the  child  both  being 
dead,  the  mother  having  died  when  the  child  was  seven  days 
old,  and  which  is  now  three  or  four  years  old ;  the  mother  of 
the  child  and  Mrs.  Janes,  the  wife  of  the  petitioner,  had  been  in- 
timate friends,  and  a  short  time  before  her  death  she  expressed 
her  desire  that  in  the  event  of  her  death,  Mrs.  Janes  should  take 
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tlie  child.  Soon  after  tlie  death  of  the  mother,  ihe  child,  with 
the  fiither's  consent,  was  placed  in  the  care  and  custody  of 
Mi's.  Janes,  the  wife  of  the  petitioner,  with  the  distinct  agree- 
ment and  understanding  that  she  was  to  have  the  child,  and 
Janos  and  wife  moved  into  Scott's  house  with  the  child,  upon 
that  express  condition  alone,  and  remained  there  until  Captain 
Scott  married  again,  about  two  years  and  ten  months,  Mrs. 
Janes  in  the  meantime  having  the  entire  control  of  the  child 
as  if  she  was  her  own  child.  After  Captain  Scott's  last  mar- 
riage, Janes  and  his  wife  moveil  out  of  Scott's  house  into 
another  house  in  the  neighborhood,  taking  the  child  with 
them,  and  continued  to  remain  with  them  until  Captain 
Scott's  death.  Janes  and  wife  have  no  children  of  their  own. 
Things  remained  in  this  condition,  so  far  as  the  custo<ly  of 
the  child  was  concerneil,  until  about  three  weeks  prior  to  the 
suing  out  of  the  writ  of  habeas  corpus^  when  it  appears  from 
the  evidence  in  the  record  that  the  defendant,  Cleghorn,  who 
married  the  sister  of  Captain  Scott,  obtained  the  consent  of 
Janes  and  his  wife  to  take  the  child  to  Chattooga  county,  on 
a  visit  to  his  family,  promising  to  return  the  child  in  ten 
days,  which  he  failed  to  do.  The  defendant,  in  his  answer, 
claims  the  lawful  right  to  detain  the  child  in  his  custody,  on 
the  ground  that  his  wife  is  the  sister  and  a  blood  relative  of 
Captain  Scott;  that  they  have  no  children  of  their  own;  that 
Captain  Scott  expressed  a  desire  in  his  lifetime  that  his  sister 
should  have  the  custofly  and  care  of  the  child,  and  other  ex- 
cuses, as  set  forth  in  the  record.  The  fact  that  the  defendant, 
Cleghorn,  obtained  the  possession  of  the  child  from  Janos 
and  wife  for  the  purpose  of  making  a  visit  to  his  family  in 
Chattooga,  under  a  promise  to  return  the  chiM  to  them  in  ten 
days,  IS  not  distinctly  denied  by  the  defendant.  The  court, 
in  its  judgment,  as  set  forth  in  the  record,  found  the  facts  to 
he,  from  the  evidence  before  it,  that  it  was  the  dying  request 
of  the  mother  of  the  child  that  Mrs.  Janes  should  take  it, 
raise  and  educate  it  as  her  own  child ;  and  that  Captain  Scott, 
under  the  most  solemn  circumstances,  with  a  full  knowledge 
of  the  facts,  acquiesced  in  it;  that  Junes  and  wife  took  pos- 
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session  of  the  child  under  the  firm  beh'ef  that  they  were  to 
stand  in  hco  parentis,  and  that  this  opinion  of  theira  was  ao- 
.  quiesced  in  by  Captain  Scott,  (lie  father.  In  our  judgment, 
there  is  sufficient  evidence  in  the  record  to  authorize  the  court 
to  find  as  it  did  as  to  the  facts  of  the  case.  But  the  court 
also  held  that  this  consent  and  agreement  of  Captiun  Scott, 
the  father,  was  revocable,  and  that  as  it  appeared  from  the 
declarations  of  Captain  Scott,  made  during  the  last  year  of  his 
life,  that  he  had  changed  his  mind,  and  that  his  last  request 
was  that  his  sister,  Mrs.  Cleghorn,  should  have  the  custody 
and  control  of  the  child  to  raise  and  educate,  and  therefore 
that  the  court  would  not  interfere  with  Cleghorn's  possession 
of  the  child.  It  is  apparent,  from  the  evidence  in  the  record, 
that  the  parties  claiming  the  possession  of  this  child,  and  their 
families,  occupy  a  high  social  position  in  the  community  in 
which  they  respectively  reside,  and  that  no  objections  can  be 
urged  against  either  party's  having  the  possession  of  the  child 
upon  that  ground. 

1.  The  first  question  to  be  considered  is  whether,  under  the 
statement  of  facts  disclosed  in  the  record,  the  posseasion  of  the 
child  by  the  defendant,  Cleghorn,  was  without  lawful  warrant 
or  authority  as  against  the  claim  of  the  petitioner,  Janes,  to 
the  possession  of  the  child.  There  can  be  no  doubt  that  the 
child  was  in  the  lawful  possession  and  custody  of  Janes  and 
wife  at  the  death  of  its  father  and  by  his  consent.  How  did 
the  defendant  obtain  possession  of  the  child  from  Janes  and 
wife?  He  obtained  possession  of  the  child  by  the  consent 
of  Janes  and  wife  to  visit  hisiamily,  and  for  no  other  pur- 
pose, under  a  promise  to  return  the  child  in  ten  days,  and 
having  thus  obtained  the  possession  of  the  child  by  their 
consent  for  that  purpose,  he  now  claims  the  right  to  retain  the 
])ossession  of  the  child  for  an  entirely  different  purpose — ig- 
noring their  right  to  the  possession  of  the  child,  and  claims 
the  possession  of  the  child  in  his  own  right,  without  any  law- 
ful warrant  or  authority  to  do  so,  in  our  judgment.  The 
possession  of  the  chihl  by  Janes  and  wife  by  the  consent  of 
its  father,  was  prior  in  point  of  time  to  the  defendant's  pos- 
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sc'ssioii,  and  therefore  gave  to  them  the  priority  of  right  to  its 
possession,  of  which  tlieir  consent,  under  the  circumstances,  and 
for  the  purpose  which  it  was  given  for  the  defendant  to  take 
the  child  to  Chattooga  county  and  return  her  in  ten  days,  did 
not  deprive  them.  The  refusal  to  return  the  child  was  in 
violation  of  the  terms  and  conditions  upon  which  the  custody 
of  the  child  was  temporarily  intrusted  to  him  by  Janes  and 
wife,  and  therefore  he  acquireil  no  legal  right  to  the  j)osses- 
sion  of  the  child  by  his  own  wrongful  act  in  not  returning 
the  child  as  he  promised  to  do.  If  it  was  the  defendant's 
purpose,  when  he  ol)tained  the  possession  of  the  child  under 
the  circumstances  before  stated,  to  remove  it  to  Chattooga 
county  so  as  to  change  the  child's  domicil  from  Floyd  to 
Chattooga,  to  enable  him  to  be  appointed  the  guardian  of  the 
cliild  iu  the  latter  county,  (the  record  showing  that  he  has 
made  such  application  there,)  then,  we  say  to  Mr.  Cleghom, 
kindly, but  firmly,  that  the  law  does  not  countenance  nor  will 
it  tolerate  any  such  sharp  practice  as  that,  In  order  to  change 
the  domicil  of  an. infant  child.  It  was  the  moral  and  legal 
duty  of  Mr.  Cleghorn  to  have  returned  the  cliild  to  the  pos* 
session  and  custody  of  those  from  whom  he  received  it,  in 
accordance  with  his  promise  to  do  so,  and  then  if  he  had  any 
legal  claim  to  the  possession  of  the  child,  to  have  prosecuted 
the  same  in  the  courts  "decently  and  in  order."  In  other 
words,  he  should  have  entered  through  the  straight  gate  of 
the  law  to  obtain  possessPon  of  the  child,  and  not  have  at- 
tempted to  climb  over  it,  in  some  other  way.  Therefore,  as 
to  the  mere  legal  right  to  the  possession  of  the  child  as  be- 
tween the  contesting  parties,  the  petitioner  was  entitled  to  that 
jK)Bses8ion  on  the  statement  of  facts  disclosed  in  the  reconl, 
ami  it  was  error  in  the  court  in  deciding  to  the  contrary  there- 
of. The  view  which  we  have  taken  of  the  case  would  dis- 
pose of  it  for  the  present,  but  as  we  differ  with  the  court  below 
as  to  the  questions  of  law  involved  in  it,  and  which  may  here- 
after arise  between  the  parties,  we  will  consider  the  questions 
presented  in  the  judgment  of  the  court  now.  Two  questions 
are  made :  First,  whether  Captain  Scott  had  the  legal  right  to 
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revoke  tlie  contract  made  with  Janes  and  wife,  releasing  to 
them  his  parental  authority  over  his  child.  Second,  does  the 
evidence  in  the  record  show  that  he  ever  did  revoke  it  du- 
ring his  life? 

2.  The  1793d  section  of  the  Code  declares  that  until  ma- 
jority, the  child  remains  under  the  control  of  the  father,  who 
is  entitled  to  his  services  and  the  proceeds  of  his  labor.  The 
parental  power  is  lost :  1st.  By  voluntary  contract,  releasing 
the  right  to  a  third  i>erson.  2d.  By  consenting  to  the  adoption 
of  the  child  by  a  third  peraon.  3d.  By  the  failure  of  the 
father  to  provide  necessaries  for  his  child,  or  his  abandonment 
of  his  family.  4th.  By  his  consent  to  the  child's  receiving  the 
proceeds  of  his  own  labor,  which  consent  shall  be  revocable  at 
any  time.  The  court,  having  found  the  facts  to  be  as  we  have 
already  stated,  that  Scott,  the  father,  relf^ased  his  parental  power 
over  his  child,  to  Janes  and  wife,  could  he  afterwards  revoke 
such  release  without  some  good  and  sufficient  legal  reason  being 
shown  therefor?  In  our  judgment,  he  could  not.  Janes  and 
wife  took  this  motherless  child,  when  it  was  only  seventeen 
days  old,  under  a  contract  with  its  father,  that  Mrs.  Janes 
should  take  it,  raise  and  educate  it  as  her  own  child,  and  now, 
after  she  has  had  all  the  trouble  with  it,  and  it  has  become  of 
interest  to  its  foster  parents,  their  affections  necessarily  blend- 
ed >vilh,and  interwoven  with  its  existence  and  welfare,  and 
fondly  clustered  around  the  child,  to  hold  that  the  parent 
could  captiously,  and  without  good  and  sufficient  legal 
grounds,  revoke  his  contract  and  take  the  child  away  from 
them,  would  be  a  species  of  cruelty  and  bad  faith  which  the 
law  does  not  recognize  or  tolerate.  That  such  a  contract 
should  not  be  revocable,  may  fairly  be  inferred  from  the  fact 
that  only  one  of  this  class  of  contracts  specified  in  the  statute, 
is  made  revocable,  and  that  is  when  the  parent  consents  to  his 
child's  receiving  the  proceeds  of  his  own  labor.  That  a  con- 
tract made  by  a  parent  releiising  his  parental  authority  over 
his  child  to  a  third  pereon,  may  be  revoked  for  good  and  suf- 
ficient legal  reasons,  we  do  not  doubt,  such  as  bad  treatment, 
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want  of  social  standing,  and  the  like,  but  nothing  of  that  sort 
is  pretended  in  this  case. 

3.  The  evidence  in  tiie  record  before  us  does  not  show  that 
Captain  Scott  ever  did  revoke  the  contract  made  with  Janes 
and  wife  in  respect  to  liis  chihl  in  their  possession,  during  Iiis 
life.  There  is  the  evidence  of  several  witnesses  as  to  his  de- 
clarations as  to  what  he  intended  to  do  with  his  child,  but 
always  in  the  absence  of  Janes  and  wife,  and  never  in  their 
presence.  His  mere  dedarationa  as  to  his  intentions,  is  one 
tiling,  his  acta  while  in  life,  is  another  and  much  the  most 
significant  thing  in  respect  to  the  revocation  of  the  contract 
made  with  Janes  and  wife.  There  is  no  evidence  that  he  ever 
expressed  to  them  his  intention  to  revoke  the  contract  dur- 
ing his  life,  and  whatever  he  maj  iiavc  said  to  others  cannot 
affect  the  contract  made  with  them,  even  if  he  had  the  legal 
right  to  revoke  the  contract.  In  any  view  which  we  have 
been  enabled  to  take  of  this  case,  our  judgment  is  that  the 
court  erred  in  not  restoring  the  possession  and  custody  of  the 
child  to  Janes  and  wife,  from  whom  it  is  detained  by  the  de- 
fendant without  lawful  warrant  or  authority. 

Judgment  reversed. 


G.  C.  RoaERS,  plaintiff  in  error,  va,  James  M.  Ball,  de- 
fendant in  error. 

1.  There  may  be  an  accord  and  satisfaction  of  a  right  of  action  for  ii6iiry 
paid,  even  though  the  sum  advanced  on  such  an  agreement  be  less  than  the 
usury  received,  provided  it  be  paid  and  accepted  as  a  full  discharge  of  the 
borrower's  claim. 

2.  A  mere  deduction  at  the  time  a  debt  is  settled,  of  a  part  of  the  usury  in- 
cluded in  it,  does  not  amount  to  such  accord  and  satisfaction,  although  so 
agreed  by  the  parties. 

3.  But  if  the  payment  be  in  property,  ^t  an  estimated  value  greater  than  the 
debt,  with  a  further  addition  to  the  price  on  an  agreement  that  the  advanced 
price  is  in  satisfaction  of  the  borrower's  claim  on  account  of  usury,  and  the 
creditor  gives  his  note  for  such  excess  over  the  debt,  including  the  advance 
put  on  the  price,  and  afterwards  pays  the  note  to  the  borrower,  such  subse- 
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quent  payment  and  acceptance  will  be  equivalent  to  an  accord  and  satirfac- 
'  tion  agreed  upon  and  executed  by  the  parties  at  that  time. 

Usury.  Acconl  and  satisfaction.  Debtor  and  creditor. 
Settlement.  Before  John  Collier,  Esq.,  Judge  pro  hoc 
vice.     Fulton  Superior  Court.     April  Term,  1874. 

This  was  an  action  brought  to  recover  usury  paid  by  plain- 
tiff to  defendant.  A  bill  of  particulars  Was  annexed  to  the 
petition,  as  follows : 

Atlanta,  Georgia,  September  14,  1867. 
Mr.  J.  M.  Ball,  in  account  with  G.  C.  Rogers. 
1866.  Dr.  Cr. 

May  12.  By  interest  on  j^3,ooo  00  from  February  2, 

'  1866,  at  7  per  cent,  per  annum  ....  #58  33^ 

May  12.  To  interest  on  $3,000  00  from  February, 

1866,  at  5  per  cent,  per  month   .    .    .    .  |   500  00 
June  12,  1867.  By  interest  on  ^,000  00  from  May 

12,  1866,  at  7  per  cent,  per  annum.  .    .  326  66^ 

June  12,  1866.  To  interest  on  $4,000  00  from  May 

12,  1866,  at  5  per  cent,  per  month.  .    .    2,800  00 
May  28,  1867.  To  amount  of  bill  rendered  ....  8  50 

Oct.  II,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 137  37 

Oct.  4,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 66  48 

Dec.  6,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 2  50 

Nov.  27,  1866.  To  amount  paid  gas  company,  value 

fixtures 19  3^ 

Oct.  5,  1866.  To  amount  paid  W.  Forsyth,  window 

bars 21  00 

June  3,  1867.  To  amount  collected  for  rent  of  store.        25  00 
June  and  July.    By  two  months  rent  of  store,  at 

$^3  33^  P^'^  month 166  66J^ 

fe,S8o  23        $551  65 
Balance  due I3f028  58 

The  defendant  pleaded  the  general  issue,  accord  and  satis- 
iaction  and  payment. 

G.  C.  Rogers,  the  plaintiff,  stated  that  he  borrowed  at  two 
different  times  $4,000  00  from  Ball;  that  he  borrowed  first 
in  February,  1866,  $3,000  00;  that  he  paid  interest 
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OD  this  at  five  per  cent,  per  month ;  that  in  about  three 
moutlis  afterwards  he  borrowed  $1,000  00  at  same  rate;  that 
he  paid  Ball  $200  00  per  month  as  interest,  to  the  1st  June, 
1867,  except  the  last  two  months,  which  he  did  not  pay  until 
they  seUled,  on  the  12th  of  June,  1867 ;  that  he  sold  to 
Bail  his  brick  building  on  Marietta  and  Broad  streets  for 
$6,500  00;  that  the  fixtures  were  not  all  paid  for,  and  Ball 
ym  to  settle  for  them ;  that  he  (Rogers)  asked  $7,000  00 
for  tlie  property;  that  Ball  got  the  fixtures.  (Rogere  here 
proved  the  items  of  fixtures  as  shown  by  bill  of  particulars.) 
Tliat  when  he  sold  the  building  to  Ball  it  was  worth  $10,000; 
that  he  sold  so  low  to  settle  up  and  get  rid  of  defendant ; 
that  all  the  items  as  charged  in  the  bill  of  particulars  were 
correct 

The  plaintiff  then  read  in  evidence  the  agreement  of  Rogers 
And  Bail  in  regard  to  fixtures,  and  closed  his  case. 

The  defendant  proved  l>y  himself  that  he  made  a  settlement 
of  all  matters  between  Rogers  and  himself  on  the  12th  of 
June,  1867;  tliat  he  bought  plaiutiff's  brick  store-house  for 
$6,000  00;  that  plaintiff  demanded  a  settlement  of  the  usury 
matter,  and  said  he  had  consulted  a  lawyer,  and  defendant 
agreed  to  j)ay  him,  plaintiff,  $500  00  as  a  settlement  of  the 
usury  question ;  that  he  paid  plaintiff  this  amount  in  green- 
backs, making  in  all  that  he  agreed  to  pay  plaintiff  $6,500  00, 
^hich  was  in  full  settlement  of  everything;  that  he  took 
plaintiff's  receipt  for  the  same,  which  is  as  follows,  to-wit : 

"STATE  OF  GEORGIA— Fulton  County. 

"For  and  in  consideration  of  five  hundred  dollars  cash  in 
hand  paid  us  this  day  by  James  M.  Ball,  we  hereby  absolve 
the  said  Ball  from  all  ol)]igation  to  us  on  account  of  any  ille- 
gal or  usurious  interest  we  may  have  heretoforw^  paid  said  Ball 
^pon  any  loans  of  money  made  to  us,  or  otherwise.  Tiiis 
June  12, 1867.  (Signed) 

"  G.  C.  Rogers, 

"  Wm.  L.  Cleveland,  M.  D." 
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Defendant  also  proved  by  liimself  that  this  receipt  did  not 
bear  the  correct  date,  but  that  it  was  signed  on  the  19th  of 
June,  1867,  instead  of  the  12th  of  June;  that  lie  required 
Cleveland  also  to  sign  the  receipt,  because  Cleveland's  name 
]iad  been  upon  the  notes;  that  the  deed  was  made  by  the 
plaintifi*  to  defendant  on  the  12th  of  June,  and  then  delivered ; 
that  on  that  day  defendant  delivered  up  to  Rogers  his  two 
notes,  one  for  $3,000  00  and  one  for  $1,000  00,  and  also  de- 
livered up  to  Cleveland  his  (Cleveland's)  note  for  $1,000  00, 
which  made  $5,000  00  of  the  purchase  price;  that  the  deed 
was  made  for  $6,000  00;  that  the  settlement  was  friendly 
and  harmonious^;  that  Rogers  only  asked  $6,000  00  for  the 
proi>erty ;  that  the  $500  00  was  paid  Rogers  in  currency ; 
that  at  the  same  time  he  gave  Rogers  a  due  bill  for  $1,500  00, 
not  transferable ;  that  he  paid  this  note  and  took  receipt  for 
$600  00  on  the  19th  ;  that  the  note  for  $1,500  00  was  not 
the  balance  of  the  purchase  money  on  the  building;  that  the 
purchase  money  was  $6,000  00;  no  one  present  when  he  })aid 
the  $500  00 ;  that  Cleveland  went  out  before  the  money  was 
paid;  that  on  the  19th  of  June  the  money  and  note  were 
paid;  that  Rogei's stated  that  his  lawyer  said  for  $500  00  he 
would  get  the  money  out  of  him  ;  that  he  did  not  consider  that 
very  friendly,  but  considered  it  harmonious. 

(Record  of  deed  from  Rogers  to  Ball  was  exhibite<l.)  Ball 
then  stated  that  the  deed  did  not  show  the  true  consideration. 
The  consideration  was  $6,000  00. 

Frank  Rice  proved  that  in  June,  1867,  the  building  was 
worth  $5,000  00 ;  that  after  this  time,  when  Ball  and  Cleve- 
land went  to  settle,  the  building  was  valued  at  $5,900  00  or 
$6,000  00  ;  that  was  four  years  ago. 

J.  C.  Peck  stated  that  the  building  was  worth,  in  1867, 
$5,000  00 ;  properly  not  worth  as  much  in  1870,  when  as- 
sessed to  Cleveland,  as  when  Ball  bought  it. 

Ezra  Andrews  stated  that  his  recollection  was  that  Rogers 
asked  $6,000  00  for  the  property  in  1866 ;  is  not  certain  if 
Rogers'  offer  of  $5,000  00  was  for  half  the  building  or  for 
**'^  whole  buililing — it  may  have  been  for  the  half;  Rogers 
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said  the  building  cost  him  $10,000  00  ;  mind  not  clear ;  im- 
pression of  wituess  is  that  Itogers  realized  $6,500  00  in  trade 
with  Ball. 
Befeudaut  read  in  evidence  the  following  receipt : 

"Atlanta,  June  12,  1867. 
"$1,500  00.    Due  G.  C.  Rogers  fiaeen  hundred  dollars,  for 
value  received.     Not  transferable. 

(Signed)  "  James  M.  Ball." 

Indorsed  as  follows : 

''June  12,  1867.     Received  on  the  within  two  hundred 
dollars.  (Signed)  G.  C.  RoGEits." 

"Pay  Wra.  L.  Cleveland,  M.  D ,  or  order. 

(Signed)  "G.  C.  Rogers. 

"June  18, 1867." 

Defendant  also  read  in  evidence  a  statement  in  figures  of 
the  amount  of  money  loaned  Rogers  by  him,  giving  the  cred- 
its to  the  different  payments,  and  deducting  the  same  from  the 
principal  at  the  time  the  payments  were  made.  This  state- 
ment of  defendant  shows  a  balance  of  the  principal  due  and 
nnHafc  the  date  of  the  settlement,  on  June  12,*1867,  of 
$1, 813  14. 

PLAINTIFF  IN   REBUTTAL. 

G.  .C  Rogers  staled  as  follows:  He  sold  the  property  to 
Ball  for  86,500  00.  They  split  on  $7,000  00,  and  agreed  on 
^,500,  and  Ball  to  pay  for  fixtures.  The  store-rooms  rented 
for  JIOOOO  each,  two  front  rooms  up-stairs  at  $20  00  each, 
and  six  other  rooms  at  $10  00  each.  The  building  cost  be- 
tween 810,000  and  $12,000,  and  he  had  offered  half  of  it  for 
15,000  00.  The  receipt  for  $500  00  was  drawn  after  they 
wade  the  trade.  Ball  said  it  was  merely  for  form ;  Ball  askecl 
Cleveland  and  plaintiff  to  save  him  frgm  unlawful  interest; 
never  [xiid  him  a  dollar;  never  paid  a  cent  on  it.  Clevelan<l 
^^  present  at  the  time,  and  foF  one  hour  after  Ball  had  left; 
no  consideration  for  the  receipt.  The  building  was  worth  less 
in  1870  than  when  Ball  got  it  in  1867,  as  Ball  did  not  keep 
the  building  in  repair. 
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AVilliam  L.  Cleveland  testified  as  follows :  He  signed  the 
reoeipt;  when  the  settlement  between  Ball  and  Rogers  was 
concluded  Ball  presented  that  paper;  witness  objected  to 
signing  it ;  Ball  said  it  was  a  mere  matter  of  form.  After 
some  parley,  Rogers  and  witness  went  into  the  back  room  and 
signed  the  receipt.  Not  one  cent  was  paid,  not  one  cent  ever 
meant  to  be  paid ;  if  there  had  been  witness  would  have  re- 
fused the  receipt  in  toto.  Both  Ball  and  Rogers  said  posi- 
tively at  the  time  that  $6,500  was  the  price  agreed  on  for  the 
house;  usury  never  was  mentioned  while  the  trade  was  going 
on;  witness  owned  the  lot  the  building  was  on.  Witness 
cannot  be  mistaken  about  the  price,  because  it  was  stated  posi- 
tively by  both,  in  presence  of  each  other.  Rogers  frequently 
S|K)ke  of  the  building  as  having  cost  him  $10,000  or  $12,000. 
After  the  lease  expired  witness  took  possession.  The  build- 
ing* was  valued  by  arbitration;  Ball  wanted  $10,000  00  for 
it,  from  the  way  he  talked;  Ball  insured  it  for  $8,000  00,  and 
said  it  was  worth  more  than  that.  Ball  required  witness  to 
pay  insurance  at  the  rate  of  $8,000  00.  The  building  was 
much  depreciated  from  the  time  Ball  received  it  down  to  the 
time  witness  received  it,  for  want  of  repair.  Ball  went  out 
aftier  the  receipt  was  signed,  and  witness  remained  in  the  house 
fully  one  hour  aft^erwards..  The  house  rented  from  $2,400  00 
to  $3,000  00  per  annum.  Witness  paid  Ball  for  the  build- 
ing, in  November,  1870,  $5,900  00. 

The  copy  of  a  deed  from  Rogei's  to  Ball  for  the  building 
was  read  in  evidence.  The  original  was  not  produced  by  Ball, 
who  testified  that  he  did  not  have  it  in  his  possession. 

This  deed  bears  date  the  12th  of  June,  1867,  and  expresses 
on  its  face  the  consideration  of  $6,600  00.  Also,  the  written 
assent  of  Cleveland  to  deed  of  Rogers  to  Ball. 

Plaintiff  then  read  in  evidence  the  receipt  of  James  M. 
Ball,  per  H.  8.  Edwards,  for  $875  00,  to  W.  L.  Cleveland, 
in  full  for  fixtures.  Plaintiff  also  read  in  evidence  the  receipt 
of  James  M.  Ball  to  W.  L.  Cleveland  for  $5,900  00,  in  full 
for  the  building. 

J.  M.  Ball,  reintroduced,  stated  that  he  let  Cleveland  have 
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tlie  buildings  about  December  1,  1860,  for  $5,900  00,  exclu- 
sive of  fixtures,  the  fixtures  being  counters,  iron  safe,  door,  etc. 
Clevelaud*was  not  present  when  he  bought  from  Rogers,  nor  did 
witness  ever  tell  him  afterwards  that  he  bought  for  $6,500  00. 
The  deed  was  written  by  witness ;  carried  it  in  liis  |)ocket 
some  time,  and  when  the  amount  was  fixed,  carried  Wellborn, 
the  notary  public,  around;  he  went  in  and  witness  filled  out 
the  blank  in  the  deed  of  $6,600  00,  and  did  it  by  accident ; 
took  the  instrument  with  the  intention  of  writing  $6,000  00  ; 
recollects  the  conversation;  begun  to  write,  and  wrote  sixty, 
and  it  did  not  look  rigiit,  and  although  he  knew  the  consid- 
eration of  tiie  purchase  was  $6,000  00,  and  as  he  frequently 
had  it  expressed  differently  in  a  deed  from  the  true  consider- 
ation, wrote  six  after  sixty,  and  let  them  remain,  as  he  con- 
sidered it  unimportant;  was  late  when  witness  took  receipt; 
on  the  evening  of  the  19th  of  June,  1867;  Rogers  called  on 
Cleveland  for  note;  Cleveland  pulled  it  out  and  witness  paid 
it;  Rogers  said  it  would  be  a  great  favor  to  settle  on  that  even- 
ing; he  was  going  to  New  York;  Cleveland  left  as  soon  as 
the  receipt  was  signed. 

The  jury  found  for  the  plaintiff  $150  00  for  fixtures,  but 
for  the  defendant  as  to  the  usury.  The  plaintiff  moved  for  a 
new  trial  upon  the  following  grounds,  to-wit : 

1st.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows :  •^That  if  there  be  a  dispute,  bonafde,  as  to  whether 
or  not  any  particular  contract  is  tainted  with  usury,  that  the 
parties  may,  by  accord  and  satisfaction,  settle  that  dispute,  but 
the  payment  of  the  usury  is  not  such  a  settlement.  It  must 
appear  that  there  was  a  bona  fide  dispute,  uncer  tainty,  doubt 
as  to  the  existence  of  the  usury ;  that  the  parties  must  have 
that  doubt,  dispute,  distinctly  in  view  in  the  settlement,  and 
the  resolution  of  the  doubt  must  be  a  point  in  the  settlement." 

2d.  Because  the  court  erred  in  charging  as  follows:  "That 
defendant  says  it  has  been  satisfied  and  discharged,  look  to 
the  testimony  and  ascertain  whether  or  not  there  was  any 
accounting  between  the  parties  for  the  payment  of  usury,  if 
any  was  paid;  ascertain  whether  or  not  the  parties  came  to  an 
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accord  ami  agreed  on  a  di^jcliarge  of  the  liability.  That 
would  be  something  like  the  following  instance : 

"  Suppose  I  oweil  one  of  you  $500  00,  or  $1,000  00,  and 
I  come  to  you  and  ask  you  to  take  less  than  the  whole  amount, 
and  you  agree  to  it  and  accept  it,  and  it  is  paid  and  accepted 
in  good  faith  and  in  satisfaction  of  the  whole  amount;  that 
would  be  an  accord  and  satisfaction,  and  would  bar  your  right 
to  recover  anything  more;  but  for  this  purpose  there  must  be 
an  agreement  of  the  minds  of  the  parties. 

"  In  this  case,  ascertain  if  Ball  was  indebted  to  Rogers  for 
usury ;  if  so,  how  much?  Then  ascertain  if  Rogers  and  Ball 
agreed  that  that  amount  should  be  settled  for  any  amount, 
and  if  so,  what  amount?  And  was  it  the  intention  of  the 
parties  at  the  time,  if  such  settlement  took  place,  that  the  set- 
tlement should  be  in  full  satisfaction  of  the  claim  of  usury, 
if  such  usury  had  been  paid? 

"See  whetlier  there  was  such  accord  and  satisfaction  under 
the  rules  I  have  given  you;  if  there  was,  that  would  operate 
as  a  discharge  of  the  debt. 

"A  proposition  to  release  the  debt  without  payment  of  the 
consideration,  or  something  else  equivalent  to  a .  payment, 
would  not  be  a  discharge." 

The  motion  was  overruled  and  the  plaintiS*  excepted. 

Reuben  Arnold;  Hillyer  &  Brother,  for  plaintiff  in 
error. 

L.  E.  Bleckley;  A.  W.  Hammond  &  Son,  for  defendant. 

Trippe,  Judge. 

1.  An  agreement  by  a  creditor  to  receive  less  than  the 
amount  of  his  debt,  if  it  has  been  actually  executed  by  the 
payment  of  the  money,  is  an  accord  and  satisfaction  :  Code, 
section  2881.  We  do  not  see  why  this  should  not  apply  to 
the  case  of  a  claim  by  one  person  against  another  for  usury 
paid  by  the  former  to  the  latter. 

2,  A  mere  deduction  made  by  a  creditor  at  the  time  a  debt 
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is  settled  of  a  part  of  the  usury  included  in  it,  docs  not 
amount  to  an  accord  and  satisfaction,  even  though  it  be  agreed 
by  the  parties  that  the  deduction  is  to  be  in  satisfaction  of  the 
borrower's  rights,  founded  on  the  usury.  The  borrower  is 
still,  in  the  eye  of  the  law,  in  vinculis,  when  such  agreement 
is  made.  His  creditor  still  holds  the  rod  over  him,  and  the 
usurious  claim  is  outstanding  when  his  consent  is  given  :  See 
Schroepel  vs.  Corning,  5  Denio,  236. 

3.  Aud  this  might  be  true  if  the  usurious  debt  be  paid  in 
proi>erty,  even  though  an  addition  is  put  upon  the  price 
tliereof,  on  an  agreement  that  the  advanced  price  is  in  satis- 
faction of  the  borrowei'^s  claim  on  account  of  usury,  provide<l 
such  addition  to  the  value  or  price  of  the  properly  is  not  equal 
to  the  amount  of  usury  in  the  debt.  If  it  were  not  so  equal 
to  the  usury,  it  would  practically  be  equivalent  only  to  a  de- 
duction of  a  part  of  the  usury.  For  if  the  whole  debt  were 
$1,500  00,  of  which  $500  00  was  usury,  and  the  creditor 
took  property  worth  by  agreement  $1,400  00,  at  tlie  price  of 
$1,600  00,  it  would  be  nothing  more  than  a  remission  of 
$200  00  of  the  debt,  leaving  $300  00  of  the  usury  which 
had  been  paid  in  the  transaction.  But  if  such  property  be 
estimated  as  worth  in  real  value  $1,600  00,  and  it  is  agreed 
that  tlie  creditor  shall  give  the  debtor  $1,800  00  for  it  in  sat- 
isfaction of  his  debt  and  of  any  claim  for  usury  paid,  and 
the  debtor's  note  is  surrendered,  aud  he  takes  the  creditor's 
obligation  for  the  $300  00  in  excess,  aud  subsequently  carries 
out  this  agreement  by  receiving  the  money  for  the  creditor's 
note,  it  would  be  the  same  as  if  he,  the  debtor,  did  at  that 
time  accept  $200  00  in  accord  and  satisfaction  of  all  the 
claim  for  usury  paid ;  that  is,  it  would  be  as  if  the  debtor 
had  paid  $500  00  of  usury,  and  afterwards  made  the  accord 
and  satisfaction.  The  debtor  wouhl  not  then  be  in  duress, 
for  he  would  have  become  the  creditor.  It  might  be  that  he 
would  not  be  bound  by  the  contract  before  the  $300  00  was 
paid  to  forego  any  claini  for  the  other  portion  of  the  usury ; 
but  even  if  he  could  repudiate  it  before  payment  and  assert 
hbi  full  claioi,  yet  he  could  not  fully  ex<cute  the  contract  by 
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receiving  the  amount  agreed  on,  and  then  deny  the  legal  ef- 
fect of  it  as  an  accord  and  satisfaction.  If  there  was  a  hcug 
pceniteTtticB  it  was  lost  after  full  ])erformance  on  both  sides. 
The  right  was  lost  when  the  money  was  paid  and  accepted 
under  a  contract  that  it  should  be  a  discharge.  A  compro- 
mise, or  mutual  accord  and  satisfaction,  is  binding  on  both 
parties :  Code,  section  2882,  and  it  becomes  binding  when  it 
is  performed  by  both.  The  testimony  on  this  |)oint  was  con- 
tradictory. There  was  direct  and  positive  evidence  on  the  one 
side  that  such  agreement  never  w.as  made,  and  on  the  other 
that  it  was  both  made  and  executed.  That  was  a  matter  to 
be  decided  by  the  jnry.  With  their  finding  the  judge  who 
tried  the  case  would  not  interfere,  and  we  do  not  feel  author- 
ized to  say  his  discretion  was  abused. 
Judgment  affirmed. 


A.  M.  Little  et  aL,  plaintiflS  in  error,  r«.  The  State  of 

Georqia,  defendant  in  error. 

Where  a  demand  for  trial  was  made,  and  at  the  next  term  a  mistrial  was  de- 
clared .without  the  consent  of  the  defendants,  that  fact  did  not  entitle  them 
to  a  discharge.    The  court  could  again  place  them  on  trial  at  the  same  term. 

Criminal  law.  Demand  for  trial.  Before  Judge  Clare. 
Sumter  Superior  Court.     November  Term,  1874. 

For  the  facts,  see  the  decision. 

C.  T.  Goode;  Guerry  &  Son,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 

Warner,  Chief  Justice. 

The  defendants  were  indicted  for  simple  larceny.  Previ- 
ous to  the  term  of  the  court  at  which  the  trial  was  had,  the 
defendants  had  demanded  a  trial,  which  demand  was  entered 
on  the  minutes  of  the  court.  At  the  next  terra,  the  defend- 
ants were  put  upon-  their  trial,  but  the  jury  failed  to  agree 
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upou  a  verdict,  and  a  mistrial  was  ordered  by  the  court,  with- 
OQt  the  consent  of  defendants.  Thej  then  made  a  motion  to 
be  discharged,  which  motion  the  court  refused,  and  the  de- 
fendants excepted.  It  appears  in  the  record  that  the  jury- 
were  charged  with  the  case  in  the  afternoon  of  one  day,  and 
remained  out  until  ten  o'clock  the  next  day,  and  failing  to 
agree  on  a  venlict  a  mistrial  was  ordered  by  the  court.  The 
motion  to  discharge  the  defendants  was  properly  overruled. 
The  court  could  have  put  the  defendants  on  their  trial  before 
another  jury  at  the  same  term  of  the  court,  as  a  trial  had  been 
demanded  under  tlie  statute  at  that  term,  and  we  suppose, 
proposed  to  do  so,  inasmuch  as  the  defendants  continued  the 
case  on  their  own  motion.  The  record  does  not  show  that 
the  defendants  were  prevented  by  the  court  from  having  a 
trial  at  that  term.  The  fact  the  court  ordered  a  mistrial  with- 
out the  consent  of  defendants,  under  the  circumstances  stated 
in  the  record,  did  not  entitle  them  to  be  discharged. 
Let  the  judgment  of  the  court  below  be  affirmed. 


CcTLLiN  Collins,  plaintiff  in  error,  vs.  William  J.  Hud- 
son ei  al.,  commissioners,  etc.,  defendants  in  error. 

1.  Under  sections  669,  670,  671  and  691  of  the  Code,  when  a  suit  is  brought 
against  a  county  for  drtmages  caused  by  a  want  of  proper  repairs  to  a  pub- 
lu  bridge^  it  should  appear  that  the  bridge  was  erected  by  letting  it  out  to 
the  lowest  bidder,  and  that  no  bond  was  taken  from  the  contractor  faith- 
fully to  perform  his  contract,  and  to  indemnify  for  all  damages  occasioned 
by  a  failure  so  to  do,  and  to  keep  the  bridge  in  good  repair  for  seven  years, 
and  for  such  further  time  as  may  be  embraced  in  the  contract — and  both 
of  these  facts  should  be  alleged  in  the  declaration. 

2.  In  counties  whose  fiscal  affairs  are  by  law  committed  to  a  board  of  com  - 
missloners,  suits  against  the  county  may  be  brought  against  such  board,  and 
service  perfected  by  serving  a  majority  of  the  commissioners. 

• 

County  matters.     Roads   and   bridges.     Service.     Before 
Judge  James  Johnson.     Harris  Superior  Court.     October 
Term,  1874. 
Vol.  liv.  3. 
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Coirins  brought  case  against  Hudson  and  others,  commis- 
sioners of  roads  and  revenues  of  the  county  of  Harris,  for 
$20,000  00  damages,  alleging  that  on  Maj  lOtb,  1866,  the 
justices  of  the  inferior  court  of  said  county  employed  one 
Joseph  Weldon  to  build  a  bridge  over  Shoal  creek,  on  the 
road  leading  from  New  Hope  to  West  Point;  that  said  jus- 
tices failed  to  take  bond  and  security  from  Weldon,  condi- 
tioned faithfully  to  perform  his  work  and  keep  the  bridge  ia 
repair;  that  the  defendants  failed  to  keep  the  bridge  in  repair, 
by  reason  of  which  the  timbers  had  become  rotten  and  insuffi- 
cient; that  on  April  25th,  1873,  the  plaintiff,  with  his  wagon 
and  team,  was  crossing  said  creek  on  said  bridge,  when,  by 
reason  of  its  defective  condition,  the  timbers  gave  way,  pre- 
cipitating the  plaintiff  into  the  creek,  breaking  and  fracturing 
his  right  leg  to  such  an  extent  as  to  render  amputation  neces- 
sary. 

Service  was  acknowledged  by  each  of  the  defendants  as 
commissioners,  etc. 

Upon  demurrer  the  suit  was  dismissed,  and  the  plaintiff 
excepted. 

E.  H.  WoRRiLL;  J.  T.  Blount;  H.  C.  Cannon,  for  plain- 
t]|r  in  error. 

J.  M.  MoBLEY;  L.  L.  Stanford;  Blandford  &  Gar- 
rard, for  defendants. 

Trippb,  Judge. 

1.  The  action  was  brought  to  recover  damages  caused  by 
want  of  proper  repairs  to  a  public  bridge.  There  was  no  al- 
legation in  the  declaration  that  the  bridge  was  erected  by  a 
•contract  made  with  the  builder  under  a  letting  out  to  the  low- 
est bidder,  and  that  no  bond  was  taken  from  such  contractor 
to  keep  it  in  repairs  for  seven  years,  etc.  It  is  only  in  cases 
where  the  bridge  is  thus  let  out,  that  a  bond  may  be  required 
of  him  to  keep  it  in  good  repair  for  at  least  seven  years,  or 
that  any  bond  at  all  to  keep  it  in  repair  for  any  period,  can  be 
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required :  Code  section  671.  If  the  bridge  is  otherwise  built, 
that  is,  under  a  contract  other  than  by.  being  let  out  to  the 
lowest  bidder,  tlie  bond  is  simply  for  the  faithful  performance 
of  the  work  and  contract,  and  to  indemnify  for  all  damages 
occasioned  by  a  failure  so  to  do.  This  bond  is  also  to  be  given 
by  one  who  builds  as  the  lowest  bidder,  with  the  further  con- 
dition that  he  will  keep  the  bridge  in  good  repair  for  at  least 
|even  years,  and  as  many  more  years  as  the  contract  may  em- 
brace. This  is  the  only  consistent  construction  that  can  be 
given  to  sectiqns  670  and  671  of  the  Code.  By  section  691, 
it  is  provided  that  on  failure  to  take  these  bonds,  the  county 
is  liable  for  damages  that  may  accrue,  and  for  which  the 
builder  would  have  been  responsible  had  the  bond  been  ex- 
ecuted. This  is  the  construction  given  to  these  sections  in 
Scales  vs.  The  Ch*dinary,  etc.,  41  Georgia,  225.  The  damage 
suffered  by  plaintiff  was  occasioned  by  the  bad  condition  of 
the  bridge  for  want  of  repairs,  several  years  after  it  was  built. 
There  is  no  statement  in  the  declaration  meeting  the  condi- 
tion necessary  to  be  shown,  to  make  the  county  liable.  A  de- 
murrer was  filed,  and  an  opportunity  to  amend  given,  but 
plaintiff  declined  to  amend.  There  was  no  error  under  these 
facts,  in  sustaining  the  demurrer. 

2.  A  proper  construction  of  the  act  of  1872,  Code,  section 
492,  permits  suits  against  a  county  to  be  brought  against  the 
board  of  commissioners  thereof,  where  the  fiscal  affairs  of  the 
county  are  by  law  committed  to  such  a  board.  This  is  the 
most  reasonable  interpretation  of  that  act,  for  otherwise,  the 
action  would  proceed  against  the  ordinary,  whilst  service 
could  be  perfected  by  serving  a  majority  of  the  commission- 
ers, and  whilst,  also,  such  commissioners  would  be  the  only 
authority  to  meet  the  expenses  of  the  litigation,  or  to  dis- 
cltarge  any  judgment  that  might  be  obtained.  By  a  slight 
trans|>osition  of  words,  such  a  meaning  is  pretty  clear,  and 
even  that  is  not  necessary  to  sustain  the  construction  we  give  it. 

Judgment  affirmed. 
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John  Williams,  plaintiff  in  error,  r«.  Mark  A.  Huson, 

defen<lant  in  error. 

Where  litigation  was  settled  by  a  consent  decree,  it  is  incompetent  upon  the 
trial  of  an  action  for  one  hundred  bushels  of  corn  alleged  to  be  due  the 
plaintiff  upon  such  settlement,  to  show  that  such  corn  was  to  be  delivered 
in  addition  to  the  property  specified  in  the  decree,  it  not  appearing  that  the 
omission  to  enumerate  it,  was  due  to  fraud,  accident  or  mistake. 

Compromise  and  settlement.  Evidence.  Decree.  Before 
Judge  KiDDOO.  Terrell  Superior  Court.  November  Term, 
1874. 

For  the  facts  of  this  case,  see  the  decision. 

Vason  &  Davis;  W.  A.  Hawkins;  W.  G.  &  J.  G. 
Parks,  by  brief,  for  plaintiff  in  error. 

C.  B.  Wooten,  by  A.  Hood,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  value  of  one  hundred  bushels  of  corn, 
which  the  plaintiff  alleges  was  due  him  on  settlement  of  a  law 
suit  between  plaintiff  and  defendant.  It  appears  from  the 
evidence  in  the  record  that  the  law  suit  between  the  parties 
was  settled  by  the  plaintiff's  taking  a  consent  decree  against  the 
defendant.  On  the  trial  of  the  case,  the  plaintiff  offered  to  prove 
that  it  was  a  part  of  the  settlement,  that  the  defendant  should 
deliver  to  him  one  hundred  bushels  of  corn  in*  addition  to  the 
other  property  specified  in  the  decree,  but  that  the  corn  was 
not  inserted  in  the  decree  of  settlement;  that  defendant  prom- 
ised to  deliver  it  in  a  few  <lays,  but  has  failed  to  do  do.  This 
evidence  was  objected  to  by  the  defendant,  on  the  ground  that 
it  enlarged  the  decree  of  settlement  between  the  parties.  The 
court  sustained  the  objection,  and  awarded  a  non-suit,  where- 
upon the  plaintiff  excepted.  It  does  not  ap{)ear  from  the  evi- 
dence that  the  corn  now  claimed  by  the  plaintiff  was  left  out 
of  the  decree  of  settlement  by  fraud,  accident  or  mistake,  and 
therefore  there  was  no  error  in  ruling  out  the  testimony  of- 
fered by  the  plaintiff  to  enlarge  the  terms  of  the  decree  so  as 
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to  make  it  include  the  corn  sued  for^  and  in  awarding  the 
uon-suit,  there  being  no  other  evidence  offered  by  the  plaintiff 
to  sustain  his  demand. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Henry  A.  Urquhart,  surviving  partner,  plaintiff  in  error, 
vs.  D.  E.  Powell,  defendant  in  error. 

1.  Under  the  decisions  in  j;jd  Georgia ,  ido^  and  jr^</  Ibid.,  jdy,  there  was 
no  error  in  the  refusal  of  the  court  to  set  aside  the  verdict  on  the  ground 
that  there  was  no  evidence  showing  a  partnership. 

2.  If,  in  a  partnership  to  work  a  farm,  it  is  agreed  that  each  partner  is  to  sup- 
ply and  pay  for  his  portion  of  the  labor,  and  a  laborer,  who  is  contracted 
with  and  furnished  by. one  of  the  partners,  has  knowledge  of  such  agree- 
ment, he  cannot  recover  against  the  partnership  for  his  services  rendered  as 
a  laborer  on  the  farm. 

3-  Where  one  is  sued  as  a  surviving  partner,  and  by  plea  denies  the  partner- 
ship, he  may,  under  the  provisions  regulating  pleadings  in  this  state,  further 
plead  that  if  a  partnership  did  exist,  the  plaintiff  was  and  is  indebted  to  the 
firm,  and  set  up  such  counter-indebtedness  as  a  set-off  against  plaintiff's 
demand,  and  such  second  plea  is  not  demurrable  either  on  the  ground  of 
duplicity,  or  that  it  is  hjrpothetical. 

Partnership.  Contracts.  Pleadings.  Before  Judge  Buch- 
anan.    Coweta  Superior  Court.    September  Term,  1874. 

Powell  brought  complaint  against  Urquhart  as  the  surviv- 
ing partner  of  the  firm  of  Urquhart  &  Powell,  composed  of 
said  defendant  and  Thomas  B.  Powell,  now  deceased,  on  the 
following  account : 

"Urquhart  &  Powell,  to  D.  E.  Powell,  Dr. 

1870. — For  ditching ;^  50  CO 

work  and  labor  on  gin-house 30  00 

work  and  labor  in  raising  crop  during  the  year  1869,  the 

value  of  three  bales  of  cotton 345  00 

1871. —  "    four  hundred  boards 1200 

*•    work  and  labor  on  house 20  00 

"    work  and  labor  in  raising  a  crop  during  the  year  1870,  the 

value  of  three  bales  of  cotton 330  00 

1872. —  "     work  and  labor  in  raising  a  crop  during  the  year  1 87 1, 

the  value  of  three  bales  of  cotton 330  00 

$1*11700 


§4 


>» 


^^ 
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The  defendant  pleaded  as  follows:  1st.  The  general  issue. 
2d.  No  partnership.  3d.  That  if  there  ever  was  any  such 
partnership,  the  plaintiff  was  indebted  to  said  firm,  before  the 
oommencemeht  of  the  suit,  for  provisions,  board,  washing,  etc., 
for  the  years  from  1869  to  1872,  inclusive,  $576  00;  for  money 
furnished  to  him,  $350  00,  and  $400  00  for  the  one-half  of 
twelve  bales  of  cotton  taken  and  sold  by  the  plaintiff,  making 
in  the  aggregate  $1,376  00,  all  of  which  he  pleads  as  a  set-offl 
4th.  That  the  plaintiff  is  indebted  to  the  defendant  individ- 
ually in  the  sum  of  $665  00,  as  follows: 

To  six  bales  of  cotton,  weighing  five  hundred  pounds  each,  at  twenty 

cents $6oo  oo 

To  use  of  gin-house  and  screw 40  oo 

To  one  cow  and  calf 25  00 

^665  00 

This  he  also  pleads  as  a  set-off. 

On  motion  of  the  plaintiff  the  third  plea  was  stricken,  and 
the  defendant  excepted. 

From  the  voluminous  testimony  the  following  facts  may 
be  gathered:  Thomas  R.  Powell  married  the  sister  of  the  de- 
fendant. One  Smith  desired  to  sell  a  tract  of  land.  Tiie  de- 
fendant told  Powell  that  he  would  furnish  the  money  to  buy 
the  land  and  they  would  farm  together;  that  he,  defendant, 
would  furnish  an  equal  number  of  hands,  and  equal  number 
of  stock,  and  half  the  supplies;  that  Powell  should  pay  him 
rent  for  half  the  land  cultivated,  superintend  the  farm,  and 
they  would  divide  what  was  made;  that  when  Powell  paid 
him  for  one  half  of  the  land  he  would  make  him  a  title  and 
the  rent  should  cease.  This  was  agreed  to  by  Powell.  The 
farming  thus  commenced.  Amongst  the  labor  furnished  by 
Powell  was  that  of  the  plaintiff,  his  son,  who  was  fully  in- 
formed as  to  the  terms  of  the  foregoing  contract.  After  the 
death  of  Powell,  William  Powell  and  the  plaintiff  went  to 
defendant  and  said  that  they  were  to  work  with  their  father 
and  get  half  the  land  when  paid  for.  William  Powell  asked 
defendant  if  he  was  willing  to  abide  the  contract  made  with 
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his  father.  Defendant  replied  that  he  was,  on  condition  that 
they  paid  for  the  land. 

It  IS  deemed  unnecessary  to  incorporate  here  all  the  evi- 
dence as  to  the  terras  under  which  the  plaintiff  was  employed 
by  his  father,  as  to  the  various  items  of  tlie  above  account, 
and  as  to  admissions  made  by  the  defendant  in  reference  to  a 
partnership  existing  between  him  and  Powell. 

The  jury  found  for  the  plaintiff  $520  00  with  interest  and 
costs  of  suit.  The  defendant  moved  fur  a  new  trial  upon  the 
following  grounds,  to-wit: 

1st.  Because  the  court  erred  in  striking  the  third  plea  of 
the  defendant. 

2d.  Because  the  courj  erred  in  charging  the  jury,  "that  a 
joint  interest  in  the  partnership  property,  or  a  joint  interest 
in  the  profits  and  losses  of  the  business,  constitutes  a  partner- 
ship as  to  third  persons;  or  a  mutual  and  joint  interest  iu 
the  partnership  property,  or  in  the  profits  and  losses  of  the 
business,  constitutes  a  partnership  as  to  third  persons,''  there 
being  no  evidence  to  sustain  the  same,  and  no  evidence  that 
there  was  any  partnership  property. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Douglass  &  Turner;  J.  B.  S.  Davis;  A.  W.  Hammond 
&  Son,  for  plaintiff  in  error. 

P.  H.  Brewster;  P.  F.  Smith,  for  defendant. 

Trippe,  Judge. 

1.  As  to  the  question  of  partnership  raised  in  this  case,  it 
comes  within  the  decisions  of  R.  JB,  &  D.  Adams  vs.  CafeTy 
53d  Georgia^  160,  and  Hodifield  &  Company  vs.  White,  exe- 
cutrix, 52  Georgia,  567.  There  was  no  error  in  the  refusal 
of  the  court  to  set  aside  the  verdict  and  grant  a  new  trial  on 
the  ground  that  there  was  no  evidence  showing  a  partnership. 

2.  Was  Ui*quhart  liable  to  the  plaintiff  (defendant  in  error,) 
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for  his  wages  as  a  workman  or  laborer  on  the  plantation  as  a 
farm  hand  ?  If  Urquhart  and  Thomas  R.  Powell  contracted 
between  themselves  that  each  was  to  furnish*  and  pay  for  tlie 
laborers  he  supplied,  and  the  plaintiff  was  aware  of  that  agree- 
ment, he  cannot  recover  against  the  partnership  for  his  claim^ 
and  of  course  not  against  Urquhart,  as  the  surviving  partner. 
Section  1908  of  the  Code  is,  'Hhird  persons  are  bound  by  no 
stipulations  among  the  partners  themselves,  unless  actual  no-' 
tice  of  such  stipulation  be  proven  prior  to  their  action/'  This 
is  an  old  principle  of  the  common  law:  Story  on  Part.,  sec. 
130,  et  seq.     If  he  has  notice  be  is  bound. 

3.  Was  there  error  in  the  judgment  of  the  court  striking 
the  third  plea  of  defendant  ?  The  first  plea  was  the  general 
issue.  The  second  denied  the  partnership.  The  thinl  plea 
was  in  the  alternative  that  if  there  was  a  partnership,  then 
plaintiff  was  indebted  to  the  firm,  and  the  indebtedness  was 
set  forth.  The  court  struck  this  plea.  We  are  fully  aware 
that,  by  the  strict  rules  of  pleading  at  common  law  such  a 
plea  would  be  demurrable:  Steph.  PI.,  275,  277,  387;  1  Ch. 
PI.,  539.  But  should  this  rule  obtain  in  all  its  stringency 
under  our  present  system  ?  Would  it  not  impose  oftimes  a 
disability  on  a  conscientious  defendant  (and  all  ought  to  be 
such,)  that  would  bar  him  from  setting  up  an  honest  defense? 
Take  this  case.  The  defendant  had  filed  a  plea  denying  that 
there  was  a  partnership.  This  he  had  a  right  to  do,  and 
doubtless  did  it  honestly.  And  the  facts  given  out  in  the  tes- 
timony might  well  produce  a  difference  of  opinion  amongst 
good  lawyers  as  to  whether  they  did  really  show  that  he  and 
Powell  were  partners.  He  made  oath  to  that  plea.  The  law 
required  him  to  swear  to  it,  as  well  as  all  other  issuable  de- 
fenses. Had  he  then  been  required,  in  setting  up  the  plea  of 
set-off,  to  state  that  plaintiff  was  indebted  to  the  partnership 
a  certain  account,  would  he  not  have  had  the  right  to  com- 
plain that  the  law  put  a  hard  burden  on  him  to  require  him 
to  make  a  further  oath  that  looked  as  if  it  were  directly  in  the 
teeth  of  the  other,  to-wit:  that  he  must  swear  to  an  indebt- 
edness as  due  VL  partnet^ahipy  which  he  had  just  denied  on  oath 
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existed.  We  can  see  no  harm  that  will  result  from  recogniz- 
iug  tliat  the  rules  of  law  should  be  so  construed  that  parties 
sliall  not  be  reqtrired  to  violate  their  consciences  in  order  to 
be  hcanl  in  the  courts.  Better  sacrifice  of  modify  somewhat 
of  the  strict  logical  symmetry  of  the  technical  rules  of  special 
pleading  than  to  require  all  conscience  to  be  laid  aside  in  their 
obeervauoe.  In  this  state^  special  pleading  is  abolished,  and 
many  of  its  old  hard  rules  should  go  with  it.  In  Bryan  vs. 
Gtinn,  27  Georgia^  380,  it  was  said :  "  Every  defendant,  under 
oar  system  of  pleading,  is  entitled  to  answer  according  to  the 
truth  of  his  case,  without  regard  to  technical  rules.  And  to 
avail  himself  of  this  privilege  he  is  not  bound  to  spread  a  lie 
upon  the  record.  Amongst  other  things,  the  judiciary  act  of 
1799  was  intended  to  do  away  with  this  demoralizing  system 
of  the  common  law."  The  case  under  consideration  more 
strikingly  exhibits  the  necessity  of  liberalizing  the  old  rules* 
siuoeall  pleas  must  now  be  sworn  to  than  the  one  in  which 
tW  remarks  were  made.  No  possible  damage  can  come  to 
the  plaintiff  by  allowing  the  plea  in  the  form  it  was  filed  to 
stand)  unless  it  be  that  sort  of  damage  that  follows  by  rebut- 
ting his  claim  with  one  equally  as  binding  on  him  as  the  one 
he  asserts  against  the  defendant.  That  will  be  for  the  jury  to 
decide  under  the  evidence. 
Judgment  reversed. 


TheMuscx)gee  Railroad  Company,  plaintiff  in  error,  vs. 
SoULE  Redd,  executor,  defendant  in  error. 

1.  Where  the  question  at  issue  was  whether  a  slave,  for  the  killing  of  which 
the  action  was  brought,  was  on  the  cars  of  the  defendant  as  a  passenger  or 
as  an  attachment  to  a  military  organization  then  being  transported  to  At- 
iuta  for  the  purpose  of  entering  the  service  of  the  Confederate  States  in 
the  war  against  the  United  States,  evidence  showing  who  paid  the  fare  of 
SQch  slave  is  material. 

2.  The  conversation  between  the  soldier  in  whose  employ  said  slave  was  and 
the  conductor,  as  to  the  payment  of  his  fare,  showing  a  demand  therefor 
by  the  latter,  was  admissible. 
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3.  The  suit  b^ing  by  the  legal  representative  of  the  owner  of  such  slave,  it 
was  competent  to  show  that  he  was  in  the  employ  of  such  soldier  to  be  de- 
livered up^when  called  for. 

4.  If  the  slave  was  on  the  train  as  a  passenger  at  the  time  he  wa^  killed,  then 
the  defendant  is^iable,  but  if  he  was  there  as  the  servant  of  Thweatt,  who 
was  a  member  of  that  military  organization,  for  which  transportation  was 
obtained,  and  was  included  as  a  part  of  those  for  whom  it  was  obtained, 
then  the  defendant,  under  the  ruling  of  this  court  in  this  and  similar  cases, 
is  not  liable. 

Evidence.  Common  carriers.  In  pari  deUeto.  Before 
William  A.  Little,  J\x(\ge  pro  tuic  vice,  Muscogee  Suj>e- 
rior  Court.    November  Term,  1874. 

Any  further  report  of  this  cas6  beyond  what  is  contained 
in  the  decision  and  the  head-notes,  is  deemed  unnecessary. 
See  report  when  before  this  oourtat  a  former  term :  48^A  Oeor^ 
gia  Reports^  102. 

L.  T.  Downing;  Peabody  &  Brannon,  for  plaintiff  in 
error. 

Henry  L.  Benning;  M.  H.  Blandford,  for  defendant 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  loss  of  a  slave  allied  to 
have  been  killed  on  the  defendant's  road  by  its  negligence,  in 
1861.  On  the  trial  of  the  case,  the  jury  found  a  verdict  for 
the  plaintiff  for  $2,981  33.  A  motion  was  made  for  a  new 
trial  on  the  several  grounds  contained  therein,  which  was 
overruleil  by  the  court,  and  the  defendant  excepted. 

1,  2,  3.  There  was  no  error  in  admitting  the  testimony  of 
the  two  Thweatts,  in  view  of  the  pleadings  in  the  record. 

4.  When  this  case  was  before  us  on  a  former  occasion,  as  it 
appears  from  the  report  of  it  in  48^  Georgia  Reports^  102, 
Robert  Tliweatt  testified  that  he  paid  Floyd's  railroad  fare  to 
the  defendant.  On  the  last  trial  of  the  case,  he  testified  that 
he  did  not  pay  his  fare,  but  only  had  a  conversation  with  de- 
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fendant's  coDdnctor  in  relation  to  the  payment  of  Floyd's 
fare.  The  evidence  of  Captain  Chapman  was  introduced  on 
the  last  trialy  who  stated  that  he  applied  to  defendant  for 
transportation  for  so  many  men,  including  servants,  and  olv 
tained  it.  The  question  in  the  case  is  whether  Floyd  was  on 
tlie  defendant's  train  of  cars  as  a  passenger,  or  whether  he  w«s 
there  as  the  servant  of  Thweatt,  who  was  a  member  of  the, 
military  organization  being  transported  over  defendant's  road 
for  the  purpose  specified  in  the  record.  If  tlie  slave,  Floyd, 
was  on  the  defendant's  railroad  train  as  a  passenger  iTt  the 
time  he  was  killed,  then  the  defendant  is  liable;  but  if  he 
was  on  the  defendant's  railroad  train  at  the  time  he  was  killed 
as  the  servant  of  Thweatt,  who  was  a  member  of  that  mili* 
tary  organization  for  which  transportation  was  obtained,  and 
was  .included  as  a  part  of  those  for  whom  it  was  obtained, 
then  the  defendant,  under  the  ruling  of  this  court  in  this  and 
similar  cases,  is  not  liable.  This  question,  in  view  of  the 
evidence  contained  in  the  record,  was  not  fairly  submitted  to 
the  jury  by  the  charge  of  the  court,  but,  on  the  contrary,  the 
court  charged  the  jury,  "If  you  should  believe  from  the  evi- 
dence that  the  railroad  company  refused  to  carry  Floyd  as  a 
part  of,  or  an  adjunct  to,  the  company  of  soldiers,  but  demand- 
ed and  received  from  his  master  or  any  one  having  him  in 
charge  by  permission  of  his  master,  his  fare  as  an  ordinary 
passenger,  then  the  fule  of  in  pari  ddicto  does  not  apply." 
This  charge  of  the  court  assumes  that  there  was  evidence  that 
the  defendant  had  received  Floyd's  fare  as  an  ordinary  pas- 
senger, whereas  the  evidence  is  that  no  fare  was  paid.  The 
ikct  that  the  conductor  of  the  defendant  demanded  Floyd's 
fare  is  not  conclusive  evidence  that  he  was  a  passenger,  under 
the  evidence  in  the  record,  but  was  a  fact  to  be  considered  by 
the  jury  in  relation  to  that  point  in  the  case.  In  our  judg- 
ment, the  charge  of  the  court  to  the  jury,  in  view  of  the  evi- 
dence contained  in  the  record  at  the  last  trial  of  the  case,  was 
error. 
Let  the  judgment  of  the  court  below  be  reversed. 
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JosBPH  H.  Brooks,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

• 

I.  The  setting  apart  of  a  homestead  to  the  family  of  a  tax  collector  out  of  his 
property  does  not  protect  it  from  liability  to  an  execution  issued  by  the 
comptroller  geiferal  against  the  collector  and  his  sureties  for  a  default 
which  occurred  in  1867. 
.2.  Nor  does  the  possession  of  the  land  by  the  family  as  a  homestead  for  four 
years  before  a  levy  is  made,  discharge  it  from  the  lien  created  under  the 
statute  by  the  execution  of  the  bond  as  tax  collector. 

Homestead.  Tax.  Lien.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.     May  Term,  1874. 

On  October  2d,  1873,  the  comptroller  general  issued  an 
execution  against  Isaac  T.  Brooks,  as  tax  collector  of  Musco- 
gee county,  and  his  securities,  for  $874  74,  it  being  the  amount 
of  a  default  made  by  him  in  the  year  1867.  On  November 
17th,  1873,  a  levy  was  made  on  certain  lots  of  land  which 
were  claimed  by  Joseph  H.  Brooks.  On  the  trial  of  this  issue 
the  following  facts  appeared : 

On  August  9tli,  1869,  Mary  F.  Brooks,  wife  of  the  de- 
fendant in  Ji.fa.f  for  herself  and  minor  children,  applied  for 
a  homestead  in  the  aforesaid  land,  under  the  act  of  1868.  The 
homestead  was  allowed  on  the  8th  of  the  following  month. 
At  the  April  term,  1873,  of  the  court  of  ordinary,  leave  was 
granted  to  sell  the  homestead.  Under  this  authority,  Mary 
F.  Brooks,  on  April  13th,  1873,  conveyed  said  property  to 
claimant.  She  and  her  minor  children  remained  in  posses- 
sion of  the  lots  until  August  or  September  of  the  year  of  the 
sale.  The  claimant  then  assumed  possession,  and  has  since  so 
remained. 

The  court  charged  the  jury,  that  the  facts  aforesaid  being 
undisputed,  the  property  levied  on  was  subject  to  the  execa- 
tion.  To  this  charge  the  claimant  excepted.  The  jury  found 
accordingly. 

Error  is  assigned  upon  the  above  ground  of  exception. 

Thornton  &  Grimes,  for  plaintiff  in  error. 
W*  A.  Little,  solicitor  general,  for  the  state. 
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Tbippe,  Judge. 

1.  The  (lefault  of  the  tax  collector  occurred  in  1867.  His 
hond  was  executed  in  that  year,  and  his  property  was  bound 
from  the  date  of  its  execution,  and  so  was  the  {yopeity  of  his 
sureties:  Code  section  913.  The  comptroller  general  issued 
the  execution  against  the  collector  and  the  sureties  on  his 
bond.  TJie  question  is,  did  the  assignment  of  the  homestead 
to  the  wife  of  the  collector,  in  this  land,  protect  it  against  the 
execution,  the  debt  due  the  state?  In  Gunn  vs.  Barry,  15 
Wallace  610,  the  supreme  court  of  the  United  States  held 
that  the  homestead  provisions  of  the  constitution  and  laws  of 
this  state  did  not  operate  on  debts  created  before  their  adop- 
tion, at  least  that  such  a  construction  of  them  would  render 
them  unconstitutional.  It  is  true,  that  was  a  case  between 
citizens,  and  it  may  be  said  that  though  the  state  cannot  im- 
pair the  obligation  of  such  contracts,  still,  its  power  is  not 
thereby  limited  as  to  its  right  to  remit  its  own  claims,  debts 
due  itself,  or  a  lien  it  has  on  a  citizen's  property.  This  propo- 
sition may  be  true,  but  it  would  take  a  very  clear  case  to  au- 
thorize such  a  construction  of  the  constitution  or  a  statute, 
that  would  declare  them  void,  as  to  persons,  but.  not  so  as  to 
the  state.  The  general  rule  is  that  the  king  or  the  state  is 
not  bound  ty  the  general  words  of  a  statute  unless  expressly 
named  therein:  1  Kent,  460;  4  Cowen,  143;  1  BI.  Comm., 
261.  There  are  exceptions  to  this,  it  is  true,  for  the  state  is 
bound  by  the  general  words  of  a  strtnte  made  for  the  ad- 
vancement of  learning  or  the  support  of  the  poor,  and  the 
reason  for  it  is,  that  statutes  in  which  the  public  are  interested' 
ouglit  to  be  so  construed  that  they  may  be  effectual :  1  Black. 
Comm.,  supra.  Granting  all  this,  and  that  if  the  homestead 
act3  bad  been  operative  in  cases  like  this  between  citizens,  that 
IS,  as  to  debts  contracted  before  1868,  it  would  also  have  been 
binding  on  the  state,  yet  the  rule  would  scarcely  be  strained 
so  as  to  make  general  words  include  the  state  when  it  was 
held  that  they  could  not  affect  private  persons,  unless  such 
was  clearly  the  intention  of  the  law-giver.     Furthermore,  if 
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it  be  held  tliat  the  state  was  included  in  those  general  words, 
and  that  the  collector's  property,  by  virtue  of  the  homestead, 
was  discharged  from  the  lien  of  the  state,  then  would  the 
sureties  be  also  discharge<l,  for  a  release  of  the  property  of 
the  principal  would  operate  as  a  release  of  the  surety.  And 
if  this  result  would  not  follow  in  a  case  where  the  state  was 
interested,  then  it  would  be  that  the  execution  could  be  en- 
forced against  the  sureties,  who  could  immediately  indemnify 
themselves  by  means  of  the  same  execution  out  of  the  very 
property  which  the  stale  was  debarred  from  seizing.  This 
right  could  not  be  taken  from  them,  and  the  process  would 
simply  be  changed  to  one  going  around  a  circle.  The  state 
could  not  have  intended  this,  nor  can  the  provisions  of  the 
homestead  enactments  be  fairly  construed  to  mean  that  the 
state  not  only  intended  to  forgive  a  defaulting  public  officer  ibr 
withholding  a  portion  of  the  public  revenue,  but  also  to  dis- 
charge his  sureties.  From  these  considerations,  it  is  apparent 
that  this  case  is  different  from  that  of  Gladney  vs.  Deavors,  11 
Georgia,  79. 

2.  It  was  further  claimed  by  plaintiff  in  error  that  as  tlie 
family  of  the  tax  collector  had  been  in  possession  of  the  land 
levied  on  four  years  after  its  assignment  as  a  homestead,  it 
was  discharged  from  the  lien  which  the  state  held  upon  it. 
It  did  not  appear  that  the  purchaser  had  been  in  possession 
that  long.  The  wife,  who  has  a  homestead  assigned  out  of 
her  husband's  property  for  the  benefit  of  the  family,  does 
not,  nor  does  the  family,  stand  in  the  position  of  a  botia  fide 
purciiaser  for  a  valuable  consideration,  as  provided  in  sectioa 
3583  of  the  Code.  This  case  does  not  come  within  the  pro- 
visions of  that  section,  and  it  was  so  ruled  in  Smith  vs.  Ezdl^ 
51  Georgia,  570. 

Judgment  affirmed. 
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Nathan  Irwin,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

Where  a  conTiction  was  based  upon  confessions  induced  by  the  threatening 
acts  of  the  parties  obtaining  the  same,  though  no  language  was  used  ex- 
pressly extending  the  hope  of  benefit  or  fear  of  injury,  a  new  trial  will  be 

ordered. 

« 

Criminal  law.  Confessions.  Evidence.  New  trial.  Be- 
fore Judge  Hopkins.  Clayton  Superior  Court.  September 
Term,  1874. 

For  the  facts,  see  the  decision. 

H.  C.  Glenn  ;  E.  A.  Angier  ;  James  T.  Spence,  for 
plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  larceny  from 
the  house,  and  on  the  trial  thereof  the  jury  found  tlie  de- 
fendant guilty.  A  motion  was  made  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law,  contrary  to  the 
evidence,  and  without  evidence,  for  newly  discovered  testi- 
mony, and  because  the  witness  on  whose  testimony  he  was 
convicted  had  been  found  guilty  of  perjury  upon  his  own 
confession  in  open  court.  The  motion  for  a  new  trial  was 
overruled  by  the  court,  and  tlie  defendant  excepted.  It  ap- 
pears from  the  record  that  the  defendant  was  found  guilty  on 
the  evidence  of  Pucket  and  Eubanks,  as  to  his  confessions 
made  to  them,  and  on  the  testimony  of  an  accomplice.  To 
make, a  confession  legal  evidence,  wl»ich  would  authorize  a 
conviction,  it  must  have  been  made  voluntarily ^  without  being 
induced  by  another  by  the  slightest  hope  of  benefit  or  re- 
motest  fear  of  injury :  Code,  section  3793.  Before  the  con- 
fession was  made  the  defendant  was  taken  out  into  the  woods 
by  two  or  three  men,  with  at  least  two  pistols  and  a  rope, 
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and  was  told  by  tliem  that  they  knew  all  about  his  taking 
the  trunk,  and  that  he  then  and  there  owned  it.  Pucket, 
whose  trunk  was  alleged  to  have  been  stolen,  stated  that  he 
told  defendant  if  he  would  tell  him  where  the  money  was  it 
would  be  mxjixh  better  Jor  him.  In  looking  through  the  whole 
evidence  of  P.ucket  and  Eubanks,  in  relation  to  the  confes- 
sion made  by  the  defendant,  the  circumstances  under  which 
it  was  made,  as  detailed  by  them,  we  are  clearly  of  the 
opinion  that  it  was  not  such  a  volardary  confession  as  wouhl, 
under  the  law,  have,  authorized  the  jury  to  find  the  defendant 
guilty  of  the  offense  charged  in  the  indictment.  Acts  of  the 
parties  obtaining  the  confessicm  often  speak  louder  than  words 
in  operating  upon  the  mind  of  the  defendant  to  induce  him 
to  confess.  Assuming  that  the  court  charged  the  jury  cor- 
rectly as  to  the  law  applicable  to  confessions,  then  the  verdict 
was  contrary  to  the  charge  of  the  court,  and  therefore  illegal. 
The  record  of  the  conviction  of  the  accomplice,  for  perjury, 
on  the  trial  of  the  defen<lant,  is  not  embodied  in  the  record 
now  before  us,  and  therefore  we  cannot  consider  it.  In  oiir 
judgment,  the  court  erred  in  overruling  the  motion  for  a  new 
trial  on  the  statement  of  facts  disclosed  in  the  record. 
Let  the  judgment  of  the  court  below  be  reversed. 


In  re  Emory  Speer,  solicitor  general,  et  al.,  plaintiffs  in 

error. 

"^Tiere  misdemeanors  are  transferred  from  the  superior  to  the  county  court, 
under  the  314th  section  of  the  Code,  the  Bnes  and  forfeitures  derived  there- 
from, after  deducting  the  costs  of  the  officers  of  the  superior  court  in  the 
transferred  cases,  should  be  paid  over  to  the  county  treasurer. 

Costs.    Suj>erior  Court.     County  Court.     Before  Judge 
Rice.     Clarke  Superior  Court.     August  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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Emory  Speer  ;  Cobb,  Erwin  &  Cobb  ;  S.  P.  Thur- 
tfONB,  for  plaintiffd  in  error. 

W.  L.  MrrcHELL,  by  L.  E.  Bleckley,  contra. 

Warner,  Chief  Justice^ 

The  question  made  in  the  record  of  this  case  for  oar  judg* 
ment  is,  wliether  the  money  arising  from  fines  and  forfeitures 
in  the  county  court  of  the  county  of  Clarke,  in  cases  which 
were  transferred  from  the  superior  court  to  the  county  court, 
onder  the  provisions  of  the  314th  section  of  the  Code,  shall 
be  paid  into  the  county  treasury,  or  whether  the  same  shall  be 
paid  ia  satis&ction  of  orders  passed  by  the  judge  of  the  su- 
perior court  for  the  payment  of  costs  in  insolvent  cases,  as 
provided  by  the  4631  section  of  the  Code.  The  court  below 
decided  that  the  fines  and  forfeitures  in  the  county  court  should 
be  paid  to  the  county  treasurer  of  the  county.  Whereupon, 
the  solicitor  general  and  the  officers  of  the  superior  court,  ex- 
cepted. By  the  1st  section  of  the  6th  article  of  the  constitu- 
tion, tlie  judicial  powers  of  this  state,  are  vested  in  a  supreme 
court,  superior  courts,  courtsof  ordinary,  justices  of  the  peace, 
oommissioDed  notaries  public,  and  such  other  courts  as  have 
been  or  may  be  established  by  law.  In  1871,  the  general 
assembly  established,  by  law,  a  County  court,  tlie  provisions  of 
which  are  embodied  in  the  Code,  by  the  300th  section  of 
which,  it  is  declared  that  ^'whatever  fines  and  forfeitures  are 
collected  by  virtue  of  the  sentence  or  judgment  of  the  county 
jodge,  shall  be  collected  and  paid  over  to  the  county  treasure  r 
of  each  county."  The  3l4th  section  of  the  Code  provides 
for  the  transfer  of  cases  of  misdemeanors  pending  in  the  su- 
perior courts  to  the  county  courts.  The  315tli  section  pro- 
vides for  the  collection  of  the  costs  in  the  cases  so  transferred, 
and  declares  that  when  costs  or  fines,  or  both,  are  collected  in 
tliecoonty  court,  it  shall  be  the  duty  of  the  counts  judge,  be- 
fore paying  over  the  same  to  the  county  treasurer,  to  deduct 

therefrom  the  costs  due  to  the  solicitor  general  and  clerk  of 
Vol.  liv.  4. 
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the  sii|)erior  oaurt,  and  to  pay  tlie  same  over  to  said  officers, 
or  to  retain  such  amount  snhject  to  their  orders.     By  the 
46'ilst  section  of  the  Code,  the  judge  of  the  superior 'court 
is  autliorized  to  pass  an  order  for  the  {)ayment  of  costs  there- 
in specified,  and  to  authorize  and  direct  the  sheriff  or  clerk, 
to  retain  for  his  own  use  and  to  pay  to  the  attorney  or  solicitor 
general  and  other  officers  of  the  court,  the  amount  of  their 
respective  accounts  out  of  any  moneys  6y  Aim  reccii;ed  for  fines 
inflicted  by  the  said  court,  or  collected  on  forfieited  recogni- 
zances.    It  will  be  noticed  that  the  orders  for  the  payment  of 
accounts  for  insolvent  costs,  under  the  4631st  section  of  the 
Code,  are  to  be  paid  out  of  any  moneys  received  by  the  offi- 
cers of  the  superior  courts,  for  fines  inflicted  by  the  said  court 
or  collected  on  forfeited  recognizances.     The  orders  for  the 
payment  of  accounts  for  insolvent  costs  for  fines  inflicted  by 
the  superior  court  do  not  create  a  lien  on  the  money  collected 
from  the  fines  inflicted  by  any  other  court  than  the  superior 
€ourt.     When  the  general  assembly  created  the  county  courts 
it  was  competent  for  that  body  to  declare,  as  it  has  done, 
that  the  fines  and  forfeitures  collected  by  virtue  of  the  sen- 
tence or  judgment  of  the  county  judge,  shall  be  collecteil  and 
|)aid  over  to  the  county  treasurer  of  each  county.     It  was 
also  competent  for  the  general  assembly  to  provide  for  the 
transfer  of  cases  of  misdemeanors  pending  in  the  superior 
courts  to  the  county  courts  for  trial,  and  in  doing  so  no  in- 
justice is  done  to  the  solicitor  general  or  the  officers  of  tlie 
superior  court,  for  it  is  expressly  provided  that  it  shall  be  the 
duty  of  the  county  judge,  when  the  costs  and  fines  are  col- 
lected, before  paying  over  the  same  to  the  county  treasurer,  to 
deduct  therefrom  the  costs  due  to  the  solicitor  general  and 
clerk  of  the  superior  court,  and  pay  the  same  over  to  said 
officers,  or  to  retain  such  amount  stibject   to  their  order. 
What  costs  due  them  ?    Most  oviously  the  costs  <Iue  them 
in  the  cases  which  have  been  transferred  from  the  stiperior 
court  to  the  county  court.     Tlie  solicitor  general  and  the 
clerk  of  the  superior  Jcourt  are  entitled  to  be  paid  the  costs 
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due  tliera  in  the  transferred  cases  out  oF  the  money  collected 
from  ^es  inflicted  in  the  county  court,  and  no  more. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Geobqe  C.  Beall,  trustee,  plaintiff  in  error,  vs.  Zed  But- 
ler, defendant  in  error, 

1.  The  lien  of  a  laborer  on  the  property  of  his  employer  will  not  prevail 
against  a  purchaser  who  buys  before  foreclosure  of  the  lien,  and  without 
notice. 

2.  Where  the  verdict  is  such  as  it  ought  to  have  been  under  the  evidence,  this 
court  will  not  set  it  aside,  although  the  judge  who  tried  the  case  may  have 
committed  error  in  his  charge  to  the  jury. 

Laborer's  lien.  Vendor  and  purchaser.  New  trial.  Be- 
fore Judge  Bartlett.  Baldwin  Superior  Court.  August 
Term,  1874. 

Zed  Butler  sued  out  a  laborer's  lien  *against  George  C. 
Beall,  and  had  it  levied  upon  certain  property  as  belonging 
to  the  defendant.  A  claim  thereto  was  interposed  by  George 
C.  Beall,  as  trustee  for  his  wife. 

Upon  the  trial  the  court  charged*  the  jury  that  if  the  prop- 
erty levied  on  belonged  to  the  defendant  at  the  completion  of 
the  plaintiff's  contract  as  laborer,  then  it  was  subject  to  the 
plaintiff's^. /a.,  even  though  the  defendant  sold  it  before  the 
foreclosure  of  the  plaintiff's  lien  to  a  bona  fide  purchaser  for 
full  value,  without  notice  of  said  lien. 

The  jury  found  the  property  subject.  A  motion  was  made 
for  a  new  trial  and  overruled.     To  this  claimant  excepted. 

The  evidence  of  fraud  in  the  conveyance  of  the  property 
in  controversy  by  the  defeudant  was  so  strong  as  to  have  re- 
quired the  verdict,  even  though  the  court  had  instructed  the 
jury  to  the  contrary  of  his  charge  as  above  set  fortl^.    . 

Crawford  &  Williamson,  for  plaintiff  in  error. 

William  McKinley  ;  F.  C.  Furman,  for  defendant. 
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Trippe,  Judge. 

1.  The  court  charged  the  jury  that  if  the  property  belonged 
to  the  defendant  at  the  completion  of  the  plaintiff's  contract 
as  a  laborer^  then  it  was  subject  to  the  plaintiff's^. /a.^  even 
though  the  defendant  sold  it  before  the  foreclosure  of  the 
plaintiff's  lien,  to  a  bonafde  purchaser  for  full  value,  without 
notice  of  said  lien.  -In  Rose  &  Company  vs.  Gray,  40  Georgia^ 
156,  and  in  Frazer  vs.  Jackson,  46  Ibid.,  621,  it  was  held 
that  the  bona  fide  purchaser  of  the  absolute  title  of  property 
without  notice  of  an  unforeclosed  statutory  lien,  takes  it  di- 
vested of  such  lien.  So  in  Clark  &  Cole  vs.  Dobbins  et  a/., 
52  Georgia,  656,  it  was  ruled  that  a  warehouseman  and  factor 
who,  without  notice  of  any  lien,  makes  advances  on  cotton 
stored  with  him,  can  claim  reimbursement  out  of  it  against  the 
lien  of  a  landlord  on  whose  land  the  cotton  was  made,  or 
against  the  lien  of  a  merchant  who  sold  commercial  fertilizers 
to  the  debtor.  We  think  the  same  principle  applies  to  the 
case  of  a  laborer's  lien.  The  argument  to  the  contrary  is 
that  the  lien  of  a  laborer  is  given  by  the  constitution,  whilst 
in  the  other  cases  it  is  the  creature  of  a  statute,  ^rant  that, 
and  the  consequence  claimed  by  no  means  restilts.  The  lien 
created  by  a  statute,  when  once  given,  is  as  complete  and  per- 
fect and  as  high  in  dignity  or  priority  as  if  it  was  granted  by  the 
constitution.  One  may  be  repealed,  or  the  law  modified  by  a 
speedier  process  than  the  other;  but  whilst  it  exists,  after 
the  right  accrues  by  statute,  it  is  as  strongly  founded  as  it 
would  be  were  it  granted  by  the  first  provision  of  the  organic 
law.  So  we  think  that  on  this  point  the  court  was  in  error, 
and  the  same  ruling  as  to  notice  to  a  purchaser  applies  to  a 
laborer's  lien,  that  gov;erns  in  the  case  of  a  marble  cutter,  or 
steamboats,  or  landlords,  factors  and  merchants. 

2.  But  as  the  verdict  wa^  what  it  ought  to  have  been,  under 
the  evidence,  we  will  not  set  it  aside  because  of  this  error  of 
the  court*  It  is  impossible  to  read  the  evidence  and  not  feel 
bound  to  determine  that  this  laborer  is  entitled  to  have  faia 
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pay  oat  of  this  property,  if  it  be  necessary  for  it  to  be  sold  to 

secure  liis  money. 

,    Let  die  judgment  be  affirmed. 


Thomas  F.  Lackey  plaintiff  in  error,  t?«.  Helen  C.  Bost- 
wick, defendant  in  error. 

1.  Where  the  charge  of  the  court  is  not  set  forth,  it  will  be  presumed  that  the 
jury  were  properly  instructed,  and  assignments  of  error  that  the  verdict  was 
contrary  to  law  and  the  charge  of  the  court,  will  not  be  entertained. 

2.  Where  ejectment  is  brought  and  the  defendant  files  an  equitable  plea  to 
the  effect  that  the  deed  from  him  under  which  the  plaintiff  claims  title  was 
made  to  secure  a  debt,  and  was  in  fact  but  an  equitable  mortgage,  it  was 
incumbent  upon  him  to  tender  payment  of  the  principal  and  interest  of  the 
indebtedness,  and  to  pray  for  the  redemption  of  the  property. 

3.  Whilst  the  defendant  may  file  an  equitable  plea  in  the  common  law  courts, 
still  he  must  make  such  allegations  as  would  have  entitled  him  to  relief  in 
a  court  of  equity. 

Practice  in  the  Supreme  Court.  Charge  of  Court.  Ten- 
der. Ejectment.  Equity.  Pleadings.  Before  Judge  Hop- 
kins.   Fulton  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 

Lester  «&  Thomson,  for  defendant  ^ 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  possession  of  a  city  lot  in  the 
city  of  Atlanta.  On  the  trial  of  the  case  the  jury  found  a 
verdict  in  favor  of  the  plaintiff.  A  motion  was  made  for  a 
new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  contrary  to  law,  and  contrary  to  the  charge  of  the 
conrt.  The  motion  for  a  new  trial  was  overruled,  and  the 
defendant  excepted. 
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1.  Assuming  that  the  court  charged  the  law  correctly,  as 
we  are  bound  to  presume  it  did^  it  was  incumbent  on  the 
plaintiff  in  error  to  have  set  forth  what  the  court  did  charge, 
and  to  have  specified  wherein  the  verdict  was  contrary  to  that 
charge.  The  charge  of  the  court  is  not  in  the  record,  and  we 
have  no  knowledge  what  it  was.  But  presuming  it  was  a 
legal  charge,  and  that  the  jury  found  their  verdict  in  accord-- 
ance  with  that  charge,  the  alleged  error  that  the  verdict  was 
contrary  to  law,  and  contrary  to  the  charge  of  the  court, 
iunounts  to  the  same  thing.  The  error  complained  of,  tlier&- 
fore,  is  not  apparent  to  us  from  the  record  in  this  case. 

2.  There  is  certainly  sufficient  evidence  in  the  record  to 
authorize  the  verdict.  The  plaintiff  read  in  evidence  a  deed 
to  the  lot  sued  for,  from  the  defendant  to  John  R.  Bostwick, 
dated  28th  September,  1868,  and  a  deed  from  John  R.  Bost- 
wick to  Helen  C.  Bostwick,  the  plaintiff^s  lessor,  dated  lltli 
October,  1869,  and  proved  the  defendant  was  in  possession  of 
the  lot.  The  plaintiff,  therefore,  proved  a  title  to  the  prom- 
ises in  dispute.  The  defendant,  it  is  true,  filed  an  equitable 
plea  to  the  plaintiff's  action,  in  which  he  alleged  that  tlie 
deed  was  executed  by  him  to  Bostwick  for  the  purpose  of  se- 
curing the  payment  of  a  note  which  he  owed  him,  for  $800  00, 
and  that  the  deed  was  only  a  mortgage ;  that  Helen  C.  Bost- 
wich,  the  plaintiff's  lessor,  was  the  wife  of  John-R.  Bostwick, 
and  had  notice  of  the  object  and  purposes  for  wliich  the  dee<l 
was  made.  There  is  no  offer  by  the  defendant  in  his  equita- 
ble plea  to  pay  the  principal  and  interest  due  on  the  note,  or 
prayer  for  the  redemption  of  the  property  alleged  to  have 
been  conveyed  as  a  security  for  the  payment  of  the  note.  The 
evidence  is  quite  clear  that  the  deed  was  executed  by  the  <Ie- 
fendant  to  Bostwick,  to  secure  the  payment  of  the  $800  00 
note,  but  the  evidence  does  not  sliow  that  the  defendant  ever 
offered  to  pay  the  note  and  interest  due  thereon,  or  that  he  18 
now  willing  to  do  so. 

3.  Whilst  a  defendant,  under  our  practice  since  the  adop- 
tion of  the  Code,  may  set  up  his  equitable  defense  in  the  com- 
mon law  court,  still  he  must  allege  such  facts  and  make  such 
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allegations  in  his  equitable  plea  as  would  have  entitled  him 
to  the  relief  which  he  seeks  in  a  court  of  equity,  and  prove 
the  same  on  the  trial  in  the  common  law  court.  Assuming 
that  the  deed  made  by  the  defendant  to  Bostwick,  which  con- 
veyed the  l^al  title  to  the  lot  in  dispute,  was  intended  to  se- 
cure tlie  payment  of  the  note  and  lawful  interest  due  thereon, 
the  defendant's  equity  was  to  have  that  conveyance  of  the 
legal  title  treated  as  a  mortgage,  with  the  right  to  redeem  the 
land  so  conveyed  on  payment  of  the  principal  and  interest 
due  on  the  note.  This  he  did  not  seek  to  do,  and  perhaps 
for  the  obvious  reason  that  the  proven  value  of  the  lot  would 
not,  according  to  the  evidence  in  the  record,  be  more  than  suf- 
ficient to  pay  the  debt  As  the  verdict  of  the  jury  does  sub- 
stantial justice  between  the  parties  under  the  evidence  con- 
tained in  the  record,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


James  P.  Simmons,  plaintiff  in  error,  t?8.  Georgia  V.  Mar- 
tin, administratrix,  defendant  in  error. 

I.  Plaintiff  in  error  executed  to  defendant's  intestate  the  following  instru- 
ment : 

•^  $1,663  CO.  Received  of  Mrs.  C.  C.  Gordon  sixteen  hundred  and  sixty- 
three  dollars  (in  notes  on  myself  to  that  amount,)  which  sum  I  am  to  loan 
and  keep  out  at  interest  for  her  during  the  pleasure  of  both  parties,  and  to 
turn  over  to  her  the  proceeds  thereof  on  request,  the  interest  accruing 
thereon,  payable  annually  in  currency  while  I  manage  the  same  for  her, 
and  I  hereby  bind  myself  to  turn  over  to  her  good  notes  or  fi.  fas.  to  the 
amount,  on  demand,  and  to  guaranty  the  payment  thereof.  February  23d, 
1865.  (Signed)  J.  P.  SIMMONS. 

"Attest:  Marcus  L.  Gordon." 

Beld^  that  if,  on  a  settlement  under  said  contract,  the  proceeds  of  the  amount 
deposited  were  in  notes  or  ^.  fas.  on  third  persons,  the  payee  had  the  right, 
at  the  time  of  the  settlement,  to  demand  that  the  maker  of  the  instrument 
should  guaranty  the  payment  of  such  notes  and  fi.  fas. 

3.  An  action -can  be  maintained  on  the  contract  for  the  amount  specified  in  it, 
by  proof  that  the  plaintiff  demanded  a  settlement  with  such  a  guaranty,  and 
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a  refusal  by  the  maker  to  give  it,  although  he  tendered  the  papers  which 
were  the  proceeds  of  the  fund  so  received. 

3.  If  the  defendant  pleads  a  tender  of  the  notes  and  Jt.  fas.,  he  should  show 
that  it  was  accompanied  by  an  offer  to  guaranty  as  stipulated  in  the  con- 
tract. 

4.  If  it  be  pleaded  that  the  money  was  invested  in  the  notes  and  fi,  fas,  with 
the  knowledge  *and  consent  of  the  payee,  it  should  appear  that  it  was  in- 
tended by  the  parties  to  have  been  a  satisfaction  and  discharge  of  defend- 
ant's liability  to  give  the  guaranty  before  it  could  so  operate. 

5.  So,  also,  any  consent  by  an  agent  of  the  administratrix  that  the  defendant 
might  compromise  one  of  the  fi.  fas,,  is  no  waiver  of  plaintiff's  right,  un- 
less it  was  so  intended  and  understood  at  the  time  such  consent  was  given. 

Contracts.  Guaranty.  Tender.  Pleadings.  Waiver.  Be- 
fore Ju<1ge  Bice.  Gwinnett  Superior  Court.  September 
Adjourned  Term,  1874. 

This  litigation  was  before  this  court  at  the  last-  term.  See 
62d  Georgia  Reports^  570. 

Georgia  V.  Martin,  as  administratrix  upon  the  estate  of 
Clarissa  C.  Gordon,  deceased,  brought  complaint  against 
James  P.  Simmons  upon  the  receipt  incorporated  in  the  first 
head-note.  The  defendant  pleaded  as  follows:  1st.  The 
general  issue.  2d.  A  tender  of  *'the  notes  and  j!./a«.  which 
lie  held  as  the  proceeds  of  said  funds  in  his  hands  for  plain- 
tiff's intestate,  as  agree<l  in  and  by  the  paper  sued  on.''  3d. 
Tiie  defendant  had,  by  agreement  with  plaintiff's  intestate, 
''assigned  to  her  certain  notes  and  an  interest  in  certain ^./a8. 
to  the  amount  of  said  sum  so  in  his  hands  for  her,  and  which 
he  held  as  her  attorney  at  law  and  agent  at  the  time  of  her 
death.''  4th.  The  notes, ^./(».  and  sums  of  money  tendered 
by  him  were  the  proceeds  of  the  fun<]  so  receive<l  by  him, 
and  were  thus  recognized  by  plaintiff's  intestate.  A  portion 
of  t-his  fuml,  now  represented  by  the  notes  of  R.  D.  Winn, 
G.  W.  Arnold  and-D.  S.  Arnold,  was  so  invested  under  the 
advisement  of  plaintiff's  intestate.  The  notes  and  executions 
tendered  were  against  solvent  parties. 

On  motion,  all  of  defendant's  pleas,  except  that  of  the  gen- 
eral issue,  were  stricken.  To  which  ruling  defendant  ex- 
cepted.  ^ 
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It  appeared  from  the  testimony  that  plaintiM's  attorneys, 
prior  to  the  institation  of  this  suit,  demanded  from  the  de- 
fendant compliance  with  the  terms  of  his  receipt;  that  there* 
upon  he  tendered  to  them  certain  notes,  executions,  and  some 
money ;  that  they  refused  to.  receive  the  notes  and  fi.  fas. 
unless  the  defendant  wouhl  guarranty  their  payment,  but 
oflTered  to  take  the  money  and  credit  the  same  on  tlie  receipt; 
that  the  defendant  refused  to  accede  to  this  proposition  unless 
tlie  plaintiff  would  accept  the  notes  and  fi,  fas. 

When  the  evidence  for  the  plaintiff  was  closed  the  defend- 
ant moved  for  a  non-suit.  The  motion  was  overruleil,  and 
he  excepted. 

The  defendant  introduced  the  plaintiff  to  prove  the  execu- 
tion of  the  following  letter : 

"Yellow  River,  Ga.,  July  30th,  1866. 
"Mr. Simmons — Dear  Sir:  I  handed  Mark  your  receipt  last 
spring,  and  he  still  holds  it  to  collect  the  interest  that  is  due 
on  it,  but  he  says  that  the  times  are  so  hard  the  gentlemen 
owing  it  can't  pay  anything  now.  I  am  coming  up  by  the 
first  of  November.  Please  try  to  collect  the  interest  by  that 
time,  as  I  am  in  great  need  of  some  money.  If  they  will 
pay  the  interest  annually  and  promptly,  that  will  be  all  I 
will  ask  of  them  during  my  life.  Please  write  to  me  what 
you  think  you  can  do  for  me.  Direct  your  letter  to  Yellow 
River.    By  so  doing  you  will  oblige  your  friend, 

(Signed)  "  Clarissa  Gordon.'' 

She  stated  that  the  letter  was  written  by  her  at  the  request 
of  her  mother,  the  intestate;  that  her  intestate  did  not  in- 
tend thereby  to  release  the  defendant  from  ins  obligation  to 
guaranty  the  payment  of  the  notes  and  executions,  or  tare- 
eognize  them  as  hers. 

The  letter  aforesaid  was  then  offered  in  evidence.  On  ob- 
jection made  it  was  excluded,  and  defendant  excepted. 

The  defendant  proposed  to  show  the  solvency  of  the  makers 
of  the  notes  tendered  by  him.  On  objection  made  this  evi- 
dence was  excluded,  and  he  excepted. 
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The  defendant  then  proposed  to  prove  by  R.  D.  Winn  that 
at  the  time  said  notes  were  made  he  (the  defendant)  repre- 
sented himself  as  the  agent  of  plaintiff's  intestate,  and  stated 
that  they  were  taken  for  her  benefit.  This  evidence  was  also 
rejected,  and  the  defendant  excepted. 

The  jury  found  for  the  piaintiflT.  The  defendant  moved 
for  a  new  trial,  alleging  error  in  each  of  the  aforesaid  rulings, 
and  upon  the  further  ground  that  a  plea  had  not  been  filed 
which  he  supposed  had  been,  and  that  he  discovered  this 
omission  after  the  trial.  This  plea  merely  set  forth  a  com- 
promise which  had  been  made  under  the  approval  of  the 
agent  of  the  plaintiiT,  with  certain  of  the  defendants  in  exe- 
cution, whereby  $289  52  was  deducted  from  the  interest  of 
the  plaintiff  in  ssidfi.fas.  Therefore  the  verdict  was,  in  any 
event,  for  too  much  by  that  amount. 

The  motion  was  overruled,  and  the  defendant  excepted* 

James  P.  Simmons;  Winn  &  Simmons;  A.  T.  Aker* 
MAN,  for  plaintiff  in  error. 

W.  W.  Clark  ;  N.  L.  Hutchins  ;  F.  F.  Juhan,  for  de- 
fendant. 

s 

Trippb,  Judge. 

1.  We  think  that  the  questions  controlling  all  the  issues 
made  in  this  record  were  determined  at  the  last  term  of  this 
court,  in  a  case  between  the  same  parties.  That  was  a  bill 
filed  by  the  plaintiff  in  error  in  reference  to  this  same  receipt, 
and  practically  presenteil  the  principles  which  now  guide  ur. 
It  was  then  held  that  the  legal  effect  of  the  agreement  was, 
that  Simmons  took  his  notes  as  money  and  agreed  to  loan  out 
that  sum  as  her  agent,  and  account  for  the  proceeds  on  re- 
quest, paying  her  the  interest  annually,  and  if,  on  a  settlement-, 
the  proceeds  should  be  in  notes  or fi^faa,  on  third  persons,  be 
undertook  to  guaranty  their  payment.  It  was  meant  by  that, 
that  he  was  to  give  the  guaranty  when  the  notes  or  Ji.  fcia^ 
might  be  turned  over.    If  Mrs.  Gh)rdon  was  not  entitled  to 
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such  a  guaranty  thus  executed,  it  would  have  been  almost 
an  impracticable  matter  for  her  to  have  made  proof  of  the  pa- 
pers  that  were  thus  delivered  to  her,  at  least  it  would  have 
)}ttrdened  her  right  so  as  seriously  to  have  aifected  it  and  to 
have  lessened  the  value  of  the  securities  she  received.  With 
Mr.  Simmons'  guaranty  to  or  on  the  papers,  they  might  and 
doubtless  would  have  been  increased  in  their  negotiable  valu^ 
as  well  as  their  final  worth.  At  least  she  bargained  for  this, 
and  bad  a  written  promise  of  it.  This  gave  her  a  legal  right 
to  demand  it.  Had  the  promise  been  that  he  would  indorse 
any  note  which  he  turned  over,  to  be  secondarily  liable  there- 
on, it  would  hardly  be  doubted  that  Mrs.  Gordon  could  have 
claimed  the  actual  indorsement  of  such  note  by  Simmons; 
It  would  not  have  been  a  good  reply  to  her  demand  for  it  to 
aay  that  the  promise  in  the  original  agreement  was  sufficient. 
*  Nor  is  such  a  reply  good  when  she  contracted  for  the  guar- 
anty.     There  can  be  no  difference. 

2.  This  being  so,  when  Mr.  Simmons  refused  to  give  the 
guaranty  at  the  time  tlie  demand  was  made,  and  his  creditor 
refused  to  receive  them  without  it  iu  discharge  of  his  agree- 
ment, there  was  a  breach  of  the  contract.  The  promissor  had 
refused  to  deliver  what  he  had  agreed  to  deliver,  and  in  the 
form  it  was  to  be  when  delivered,  in  discharge  of  a  specific 
sura  of  money,  and  his  liability  then  was  to  pay  that  sum. 
The  damages,  the  amount  due,  were  fixed  by  the  contract,  and 
pu  a  breach  thereof  that  sum  is  what  is  recoverable. 

3.  Under  the  construction  we  give  the  contract,  a  plea  of 
tender  of  the  notes  and  Ji.  fas.  was  not  good  unless  it  shows 
that  the  guaranty  was  also  offered.  For  it  could  avail  the 
defendant  nothing  by  way  of  tender  to  offer  what  there  was 
no  obligation  to  accept. 

4.  Two  of  the  pleas  excepted  to  and  stricken  were  some- 
wliat  in  the  nature  of  pleas  of  accord  and  satisfaction,  or  of 
payment,  it  is  hard  to  say  which.  They  were  in  fact  neither, 
oor  could  the  facts  recited  in  them  support  a  plea  of  either 
sort,  unless  they  went  further  and  were  set  up  as  having  been 
accepted  and  recognized  as  a  satisfaction  and  discharge  of  de^ 
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feiidant's  liability  under  the  original  contract.  So  said  this 
court,  in  substance^  in  the  decision  referred  to,  rendei'Cil  at  the 
last  term,  to-wit:  "Any  recognition  by  Mrs.  Gordon  of  cer- 
tain notes  as  hers,  aAer  the  date  of  the  agreement,  or  any  con- 
sent by  her  that  they  should  be  altered  in  form  or  compro- 
mised by  Simmons,  cannot  be  taken  as  a  waiver  of  the  agree- 
ment, unless  such  was  her  intent."  After  the  holdings  thus 
made  on  tliis  very  contract,  the  plea  should  have  averred  that 
the  transaction  which  it  set  out  was  intended  to  be  in  dis- 
charge, satisfaction  or  |iayment,  of  defendant's  liability. 

6.  The  principle  quoted  above  from  the  former  decision 
also  determines  the  merits  of  the  plea  contained  in  the  propo- 
bition  of  defendant  to  amend  his  motion  for  a  new  trial.  Even 
had  he  been  entitled  to  make  the  amendment  at  that  time 
under  the  facts  stated,  the  plea  could  not  have  availed  him. 
The  pleas  being  pro|>erly  stricken,  the  letter  written  by  Mra. 
Gordon,  which  was  offered  to  be  put  in  evidence,  was  irrelevant 
and  inadmissible. 

Judgment  affirmed. 


Howard  &  Soule,  plaintiffs  in  error,  vs.  G.  L.  Rice,  de- 
fendant in  error. 

Where  money  is  due  on  a  written  security,  such  as  a  bill  or  bond,  it  is  the  daty 
of  the  debtor  if  he  pay  to  an  agent,  to  see  that  such  agent  is  in  possession 
of  the  security,  otherwise  he  will  not  be  discharged  unless  the  money  reacli 
the  principal. 

Principal  and  agent.  Debtor  and  creditor.  Payment. 
Before  Judge  Pottle.  Madisou  Superior  Court  Septem* 
ber  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

T.  W.  RucKER,  for  plaintiff  iu  error. 

Gabriel  Nash  ;  Samuel  Lumpkin,  by  John  C.  R£ei>^ 
for  defendant. 
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Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  on  the  following  paper : 

"Jailuary  11th,  1872.  Eight  months  after  date,  for  value 
received,  I  promise  to  pay  to  the  order  of  Howard  &  Soule 
$95  00  without  interest,  payable  at  Athens  office. 

(Signed,)  ^'G.  L.  Eice." 

It  appears  from  the  evidence  in  the  record  that  the  following 
words  were  printed  on  the  heading  of  tlie  note  signed  by  defend- 
ant: ''No  credits  allowed  unless  indorsed  on  note  at  time  pay- 
ment is  made.''  The  note  was  given  for  a  sewing  machine  sold 
by  Shaffer,  who  was  the  agent  of  plaintiffs,  and  had  an  office 
in  Athens  where  the  note  was  made  payable.  The  defendant 
paid  Shaffer,  the  agent  of  the  plaintiffs  from  whom  he  pur- 
chase<l  the  machine,  at  his  office  in  Athens,  the  amount  of  the 
note  in  two  payments,  taking  his  two  receipts  for  the  same. 
Shaffer  said  he  did  not  then  have  the  note,  tliat  it  was  in  the 
hands  of  the  plaintiffs  in  Atlanta,  and  that  he  would  get  the 
note  and  deliver  it  up  to  him.  The  jury,  under  thecharge  of 
the  court,  found  a  verdict  for  the  defendant.  Tiie  plaintififs 
made  a  motion  for  a  new  trial  on  the  grounds  spe<nfied  there- 
in, which  was  overruled  by  the  court,  and  the  plaintiffs  ex- 
cepted. The  error  complained  of  is  that  tlie  court  erred  in 
eliarging  the  jury  ''that  if  the  defendant  made  the  payments, 
evidenced  by  the  receipts  introduced,  to  Brown  &  Shaffer  at 
their  office  in  Athens,  having  purchased  the  sewing  machine 
from  Shaffer,  that  such  payment  was  valid,  and  would  bind 
Howard  &  Soule,  the  plaintiffs;  tliere  being  no  evidence  that 
Brown  &  Shaffer  were  authorized  by  the  plaintiffs  to  receive 
payment  of  the  note."  The  question  involved  in  this  case  is 
whether  an  agent,  who  is  authorized  to  sell  certain  specific 
machines  for  his  principals,  and  who  sells  one  on  time, 
and  takes  a  note  from  the  purchaser  thereof,  due  at  a  future 
day,  payable  to  his  principals,  and  delivers  the  note  to  them, 
18  then  their  agent  to  receive  the  payment  of  the  note,  the 
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same  not  being  in  the  possession  of  such  agent^  but  in  the 
hands  of  his  principals.  In  other  words,  was  the  payment  of 
the  note  given  by  the  defendant  payable  to  the  order  of  How- 
ard &  Soule  for  a  sewing  machine  purchased  of  their  agent, 
Sliaffer,  a  good  payment  of  that  note  as  against  them,  when 
made  to  Siiaffer,  their  agent,  at  his  office  in  Athens,  he  not  hav- 
ing the  note  in  possession,  but  promising  the  defendant  he 
would  get  the  note  from  the  plaintiffs  and  deliver  it  up  to  him. 
The  rule  as  stated  by  Paley  on. Agency  is  well  sustained  -by 
authority,  and  that  rule  is,  that  if  money  be  due  upon  a  writ- 
ten seourUyy  it  is  tlie  duty  of  the  debtor,  if  he  pay  it  t6  an 
agent,  to  see  that  the  person  to  whom  he  pays  it  is  in  posses- 
sion of  the  security,  for  though  the  money  may  have  been 
advanced  through  the  medium  of  the  agent,  yet  if  the  secu- 
rity do  not  remain  in  his  possession,  a  payment  to  him  will 
not  discharge  the  debtor:  Paley  on  Agency,  274.  Although 
the  defendant  in  this  case  may  have  received  the  plaintiffs' 
machine  through  the  medium  of  their  agent,  he  promised  to 
})ay  them  for  it,  and  if  he  .took  the  risk  of  paying  the  agent 
the  money  due  to  the  plaintiffs  therefor,  when  he  knew  the 
agent  did  not  have  his  note,  it  will  not  discharge  him  from 
its  payment  to  the  plaintiffs  unless  he  could  show  that  they 
had  received  the  money.  Smith  on  Mercantile  Law,  68,  thus 
states  the  rule :  **  Where  money  is  due  upon  a  written  security ^ 
such  as  a  bill  or  bond,  it  is  the  duty  of  the  debtor,  if  he  pay 
to  an  agent,  to  see  that  such  agent  is  in  possession  of  the  se- 
curity, for  otherwise  he  will  not  be  discharged  unless  the 
money  reach  the  principal;  not  even  though  the  agent  to 
whom  he  pays  may  have  been  usually  employed  to  receive 
money,  for  his  non-production  of  the  security  rebuts  the  impli- 
cation of  authority  arising  from  such  his  employment.'^  The 
same  principle  is  recognized  by  Story  on  Agency,  section  98. 
See  the  case  of  Williams  vs.  Walker,  2  Sandford's  Chancery 
Beports,  225,  in  which  the  authorities  bearing  upon  this  ques- 
tion are  cited  and  reviewed.  The  case  of  Capel  vs,  ThorDton, 
14  English  Common  Law  Reports,  605,  cited  by  the  defend- 
ant in  error^  in  which  it  was  held  that  an  agent  authorized  to 
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sell  goods  has,  in  the  absence  of  advice  to  the  contrary^  an 
implied  authority  to  receive  the  proceeds  of  such  sale,  was  an 
action  for  ooals  delivered.    There  was  no  vmtten  secunty  given 
therefor  in  that  case.     If  Shaffer  had  authority  to  sell  the 
plaiotiffs'  maehineSy  as  their  agent,  he  would  have  had  the  im- 
plied authority  to  have  received  the  money  therefor  from  the 
purchaser;  or  if  authorized  to  sell  on  credit,  to  have  taken  the 
purchaser's  note,  payable  to  them,  as  was  done  in  this  case; 
out  it  does  not  follow  that  the  agent  ha<l  the  authority  to  col- 
^  that  note^  due  eight  months  afler  date,  when  it  had  been 
turne<l  over  to  the  plaintiffs  as  their  property  by  the  agents, 
^Jtliocit  proof  of  any  special  authority  to  do  so,  or  any  evi- 
dence that  such  had  been  their  habit  and  custom,  the  agent 
"ot  having  the  note  in  his  possession.    We  have  given  to  this 
?"e8tion  quite  a  thorough  examination,  on  account  of  the  ap- 
parent hardship  of  requiring  the  defendant  to  pay  for  the  ma- 
Ciine  t^ice^  but  we  are  well  satisfied  as  to  the  law  applicable 
^  ^"©  facta  of  the  case,  and  feel  bound  to  enforce  the  general 
fuie  of  the  law  in  this  case  as  well  as  in  all  other  cases.    This 
o^'^^^'al  rule  of  law  will  injure  no  one  who  exercises  the  ordi- 
^•7  degree  of  prudeuce  in  requiring  the  production  of  his 
®*  oefore  he  pays  it.     In  our  judgment,  the  court  below 
^  Ui  overruling  the  motion  for  a  new  trial. 
^^  tlie  judgment  of  the  court  below  be  reversed. 


^^Ofi  W",  Hansford,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

'^^^Sdemeanors  there  are  no  principals  in  the  second  degree. 
X  \\  «Xv  indictment  against  several  for  assault  and  battery,  charges  one  as 
^tv^ipal  in  the  second  degree,  but  alleges  such  acts  on  his  part  as  would 
j,ke  him  guilty  of  the  offense  charged,  the  words  "  principal  in  the  second 
^egree"  may  be  rejected  as  surplusage,  and  upon  proof  of  the  facts  alleged, 
A  verdict  of  guilty  will  be  sustained. 
y  An  exception  which  is  relied  on  to  prevent  the  bar  of  the  statute  of  lim- 
itation, should  be  shown  in  the  indictment. 
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4.  If  five  defendants  are  jointly  indicted  for  an  offense  charged  to  have  been 
committed  at  a  time  which  would  make  the  statute  a  bar,  and  four  of  them 
are  alleged  to  be  within  a  specified  exception,  and  there  is  no  allegation  on 
that  question  as  to  the  other,  the  indictment  is  demurrable  as  te  him. 

Criminal  law.  Principal.  Indictment.  Statute  of  limita- 
tions. Before  Jndge  Knight.  Milton  Superior  Court.  Au- 
gust Term,  1874. 

At  the  August  term,  1874,  of  Milton  superior  court,  an  in- 
dictment was  found  against  Hansford  and  others,  of  which  the 
following  is  a  copy: 

"STATE  OF  GEORGIA— Milton  County. 

"The  grand  jurors)  etc.,  charge  and  accuse  Lewis  Tucker, 
Robert  Camp,  Marion  Hansford  and  Rachel  Tucker,  princi- 
pals in  the  first  degree,  and  George  W.  Hansford,  principal 
in  the  second  degree,  of  the  county  and  state  aforesaid,  with 
the  offense  of  assault  and  battery.  For  that  (he  said  Lewis 
Tucker,  Robert  Gamp,  Marion  Hansford  and  Rachel  Tucker, 
on  March  10th,  1871,  in  the  county  aforesai<l,  did  then  and 
there,  unlawfully  and  with  force  and  arois,  in  and  upon  one 
Margaret  Oliver,  make  an  assault,  and  the  said  Margaret  Oli- 
ver did  unlawfully  beat,  bruise,  wound,  and  ill-treat,  and  other 
wrongs  to  the  said  Margaret  Oliver  then  and  there  did.  The 
said  Lewis  Tucker,  Robert  Camp,  Marion  Hansford  and  Ra- 
chel Tucker,  while  they  were  so  beating  and  bruising  the  said 
Margaret  Oliver,  were  then  and  there  disguised,  and  had  their 
faces  then  and  there  concealed  from  view,  and  the  said  Mar- 
garet did  not  discover  who  the  said  Lewis  Tucker,  Robert  A. 
Camp,  Marion  Hansford  and  Rachel  Tucker  were,  who  did 
then  and  there,  as  aforrsaid,  so  unlawfully  beat  and  bruise  her, 
the  said  Margaret  Oliver,  until  March  23d,  1874. 

"And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  say  that  George  W.  Hansford,  on  March  10th,  1871, 
was  constructively  present  aiding  and  abetting,  and  did  then 
and  there  hire  and  procure  the  said  Lewis  Tucker,  Robert  A« 
Camp,  Marion  Hansford  and  Rachel  Tucker,  the  assault  snd 
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battery  aforesaid,  in  manner  aforesaid,  to  do  and  commit,  con- 
trarjr  to  the  law,"  etc. 

When  tlie  case  was  called,  Robert  A.  Camp  and  George  W. 
Hansford  were  present  in  court.  They  moved  for  a  continu- 
ance, and  the  motion  was  overruled.  Counsel  for  the  defend- 
ants announced  ready  for  Camp.  The  solicitor  general  re- 
plied that  he  would  first  put  Hansford  on  trial.  The  latter 
then  demurred  to  the  indictment  upon  the  following  grounds : 

1st.  Because  the  offense  therein  charged  was  barred  by  the 
statute  of  limitations. 

2d.  Because  principals  in  the  second  degree  are  not  recog- 
nized in  misdemeanors. 

3d.  Because  the  principal  in  the  second  degree  cannot  be 
tried  before  the  conviction  of  the  principal  in  the  first  degree. 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

W.  T.  &  W.  J.  Winn,  for  plaintiff  in  error. 
C.  D.  Phillips,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  The  tenor  of  the  decisions  of  this  court  has  been  that 
the  common  law  rule  that  in  misdemeanors  there  were  no 
principals  in  the  second  degree,  has  never  been  changed  by 
statute;  and  in  Lewis  V8.  The  Stole j  33  Georgia^  137,  it  was 
very  strongly  intimated  that  had  it  been  necessary  to  put  the 
judgment  on  that  ground,  it  would  have  been  so  held  :  See 
McCoy  v8.  The  State,  52  Georgia,  287. 

2.  If,  however,  one  be  charged  as  such  principal,  and  the 
acts  alleged  in  the  indictment  would  make  him  guilty  as  one 
of  the  real  perpetrators  of  the  misdBmeanor,  the  words, 
"  principal  in  the  second  degree,"  are  surplusage,  and  do  not 
vitiate  the  indictment.  The  defendant  is  fully  put  on  notice 
of  what  he  is  charged  with,  and  it  does  not  fall  within  the 
rea"H)n  of  the  rulings  that  one  charged  as  principal  in  the  first 
dfgree  cnnnot  be  found  guilty  as  principal  in  the  second  de- 
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gree,  or  as  aooessoiy  after  the  fact :  36  Georgia,  222  ;  McCoy 
V8.  The  Stale,  supra. 

3.  It  was  helcl  in  McLane  vs.  The  Staie,  4  Georgia,  335, 
that  if  tlie  offense  appears  on  the  face  of  the  indictment  to  be 
barred  by  the  statute  of  limitation  in  reference  tliereto,  and 
some  exception  in  the  statute  is  relied  on  to  prevent  its  bar, 
such  exception  should  be  alleged  in  the  indictment.  We  are 
not  aware  that  this  case  has  been  overruled,  or  that  it  is 
affect e<l  by  any  subsequent  statute. 

4.  In  this  case  such  an  exception  was  charged  to  exist  and 
to  apply  to  four  of  the  defendants,  to-wit :  that  it  was  not 
known  until  a  short  time  before  the  finding  of  the  bill  that 
they  were  the  parties  who  were  guilty  of  the  assault  and  bat- 
tery, they  being  masked,  etc.,  when  they  committed  it.  But 
no  reason  is  given  why  the  other  defendant,  the  plaintiff  in 
error,  had  not  been  heretofore  prosecuted.  It  is  not  charged 
that  his  guilt  was  concealed.  Nor  does  the  fact  that  those 
whom  he  aided  and  abetted,  or  procured  and  assisted  to  com- 
mit the  offense,  were  unknown,  show  that  his  participation 
was  not  known  by  the  prosecutor  as  well  as  by  the  publia  It 
may  be,  and  probably  is  true,  that  it  was  concealed,  but  the 
principle  ruled  in  McLane  vs.  The  State,  supra,  makes  it  nec- 
essary that  it  should  be  so  charged  in  the  indictment.  The 
defendant  may  have  procured  others  to  act  or  aid  in  the  com- 
mission of  the  offense,  unknown  to  the  grand  jurors  or  the 
pi'osecutor,  and  yet  he  could  have  been  indicted  and  convicted 
on  such  allegation  and  proof  as  well  as  if  all  were  known. 
There  is  no  reason  why  the  rule  requiring  an  indictment  to  show 
on  its  face  such  exception  as  would  take  the  case  out  the  limi- 
tation act  should  not  apply  to  this  defendant  as  well  as  the 
others,  and  the  court  erred  in  not  so  holdipg. 

Judgment  reversed. 


ATLANTA,  JANUARY  TERM,  1875.  59 

Akin  vs.  The  Ordinary  of  Bartow  County. 

Warren  Akix,  plaintiff  in  eiTor,  vs.  The  Ordinary  op 
Bartovv^  County,  defendant  in  error. 

1.  WTiere,  by  act  of  the  general  assembly,  of  December  17th,  1861,  the  coun 
ty  of  Bartow  was  authorized  to  issue  bonds  for  the  support  of  the  indigent 
families  of  the  soldiers  of  the  Confederate  States,  and  by  another  act,  passed 
on  February  23d,  1866,  the  justices  of  the  inferior  court  of  said  county 
were  authorized  to  settle  or  compromise  the  bonds  issued  under  authority  of 
the  first  act,  this  second  act  was  a  distinct  recognition  of  the  legality  of  the 
same. 

2.  The  borrowing  of  money  by  a  county  and  appropriating  the  same  for  the 
support  of  the  indigent  families  of  the  soldiens  of  the  Confederate  States, 
and  other  needy  persons,  cannot  be  considered,  in  a  legal  sense,  as  having 
been  done  in  aid  of  the  rebellion. 

3.  Where  an  amendment  had  been  made  to  the  plaintiff's  declaration,  pend. 
ing  the  litigation,  without  objection,  it  was  not  proper  for  the  court  to  nul- 
lify, ex  mero  motUj  the  effect  of  said  amendment  by  its  charge. 

4.  Declarations  in  the  statutory  forms  may  be  amended  as  other  declarations. 

5.  An  amendment  relates  back  to  the  commencement  of  the  suit.  That  the 
suit,  had  it  been  commenced  at  the  date  of  the  filing  of  the  amendment, 
would  have  been  barred,  is  no  ground  to  hold  that  the  case  as  made  by  the 
amendment  was  barred,  provided  it  was  proper  to  be  allowed. 

6.  Contracts  with  a  county  must  be  in  writing  and  entered  on  the  minutes  of 
the  court  of  ordinary. 

7.  Where  orders  were  passed  by  the  inferior  court  of  the  county  of  Bartow, 
and  entered  on  the  minutes  of  that  court,  authorizing  and  directing  certain 
bonds  to  be  issued,  and  the  same  were  issued  in  pursuance  thereof,  and  de- 
livered to  the  plaintiff,  who  paid  to  said  county,  or  its  authorized  agent,  the 
money  therefor,  which  was  received  and  appropriated  to  its  use,  such  entry 
on  the  minutes  w^as  a  compliance  with  the  493d  section  of  the  Code,  and 
said  bonds  were  valid  obligations  on  the  county. 

8.  The  plea  of  non  est  factum  may  be  filed  after  the  first  term,  especially 
when  a  sufficient  reason  is  shown  therefor. 

9.  A  request  to  the  court  to  charge  should  state  the  principle  of  law  applicable 
to  the  facts  of  the  case,  without  attempting  to  draw  any  inferences  or  con- 
clusions therefrom  for  the  consideration  of  the  jury. 

xo.  Although  the  court  may  refuse  to  give  a  charge  in  the  language  requested, 
because  objectionable,  still  it  is  its  duty  to  instruct  the  jury  as  to  the  law  appli- 
cable to  the  facts  of  the  case,  especially  when  its  attention  is  called  thereto. 

County  matters.  Rebellion.  Contracts.  Consideration. 
Illegality.  Amendment.  Practice  in  the  Superior  Court. 
Statute  of  limitations.  Non  est  factum.  Pleadings.  Charge 
of  Court.  Before  Judge  Underwood.  Bartow  Superior 
Court.     September  Term,  1874. 
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This  case  is  reported  io  the  decisioo. 

Warren  Akin  &  Son,  for  plaintiff  in  error. 

W.  T.  WoFFORD,  by  W.  H.  Dabney,  for  defendant. 

Warner,  Chief  Justice 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendanty  in  the  statutory  form,  on  two  bonds,  signed  by  God- 
frey, clerk  of  the  inferior  court,  and  Haire,  county  treasurer, 
one  for  the  sum  of  $2,500  00,  payable  to  the  plaintiff  or 
bearer,  dated  25th  February,  1863,  and  payable  on  the  25lh 
of  February,  1864,  with  interest  at  the  rate  of  six  and  a  half 
per  cent,  per  annum  from  the  date  thereof.  It  is  recited  in 
the  face  of  the  bond  that  the  plaintiff  i)ad  paid  into  the 
tit?asury  of  Bartow  county  the  sum  of  $2,500  00  for  the  sup- 
port of  soldiers'  families,  in  accordance  witli  the  provisions  of 
an  order  passed  by  the  inferior  court  of  said  county  on  the 
6th  day  of  January,  1863,  which  sum  of  money  the  said 
county  of  Bartow  promised  to  paj  said  plaintiff  or  bearer,  as 
before  stated.  The  otiier  bond  was  for  the  sum  of  $1,500  00, 
dated  29th  September,  1862,  and  payable  1st  of  January, 
1864,  with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
containing  the  sanae  recitals  tlierein  as  the  other  bond,  ex- 
cept that  it  was  issued  in  accordance  with  the  provisions 
of  an  order  of  the  inferior  court  of  said  county,  passed  on 
the  26th  of  February,  1862.  There  was  a  payment  on  the 
first  mentioned  bond,  made  by  the  treasurer  of  said  county, 
of  $636  13,  and  on  the  last  named  bond  a  payment  of 
$250  00,  made  on  the  14th  of  February,  1865.  The  defend- 
ant pleaded  that  said  bonds  were  given  in  aid  of  the  rebel- 
lion, and  at  a  subsequent  term  of  the  court,  filed  a  plea  of 
iKm  est  factum,  to  the  filing  of  which  last  plea  the  plaintiff 
objected,  which  objection  was  overruled  by  the  court,  and  the 
plaintiff  file<l  his  exception  thereto  on  the  reconl.  During 
the  pendency  of  the  suit,  the  plaintiff  amemled  his  declaration 
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as  follows,  but  the  time  the  amendmeut  was  made  does  not 
appear  in  the  record  : 

"And  your  jietitioner  avers  that  the  bond  dated  the  29th 
day  of  September,  1862,  was  issued  under  and  by  virtue  of 
an  order  of  the  inferior  court  of  said  counly  of  Bartow,  passed 
on  the  26th  day  of  February,  1862;  and  the  bond  dated  the 
26th  day  of  February,  1863,  was  issueil  under  and  by  virtue 
of  an  order  passed  by  the  inferior  court  of  said  county,  on  the 
6th  day  of  January,  1863 ;  that  each  of  said  ordera  was  in 
writing,  and  entered  on  the  minutes  of  said  inferior  court ; 
and  that  said  orders  required  said  bonds  to  be  signed  by  the 
clerk  of  said  inferior  court  and  by  the  county  treasurer  ;  and 
each  of  said  bonds  was  so  signed  under  tiie  seal  of  said  court; 
that  your  petitioner  loaned  to  said  county  $1,500  00  on  the 
29th  day  of  September,  1862;  and  he  loaned  to  said  county, 
on  the  25th  day  of  February,  1863,  02,500  00,  and  said 
sums  of  money  were  entered  on  the  books  of  the  treasurer  of 
said  county  at  the  time  it  was  loaned  by  your  petitioner  lo 
said  county ;  and  said  money  was  loaned  by  yo.ur  i>etitioner 
to  said  county,  and  by  said  county  used  alone  to  support  the 
destitute  widows,  wives  and  little  children  of  soldiers  and 
others,  and  which  wives,  widows  and  little  children  were  de- 
pendent for  support  on  public  and  private  charity,  and  they 
had  to  be  fed  or  starve;  that  humanity  required  that  said 
wives,  widows  and  little  children  should  be  fed,  and  it  was 
the  duty  of  said  county  to  feed  them ;  that  the  money  so 
loaned  by  your  petitioner  was  used  by  said  county  of  Bartow 
to  pay  for  corn  and  meat  to  feed  said  destitute  poor;  and 
when  your  petitioner  loaned  said  money  to  said  county  he 
was  informe<l  that  it'was  to  be  used  to  support  all  the  poor 
of  said  county  ;  ^nd  your  petitioner  avers  that  at  the  time 
saiil  bond  for  $1,500  00  was  issued,  dated  the  29th  day  of 
September,  1862,  there  was  no  law  requiring  contracts  to  be 
entered  on  the  minutes  of  the  inferior  court;  and  at  the  time 
the  boml  for  $2,500  00  was  issued,  date<l  the  25th  day  of 
February,  1863,  your  petitioner  had  no  control  over  the 
minutes  of  the  inferior  court,  and  could  not  enter  t!ie  said 
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bond  on  said  minutes;  that*  if  it  was  the  legal  duty  of  said 
inferior  court  to  enter  said  bonds  on  the  n]niutest)f  said  court, 
and  it  was  not  done,  the  failure  to  discharge  the  duty  en- 
joined by  law,  a  duty  over  the  discharge  of  which  your  peti- 
tioner had  no  control,  it  would  be  a  fraud  to  allow  said  county 
to  refuse  to  pay  a  just  debt  because  the  officers  and  agents  of 
said  county  refused  or  neglected  to  perform  their  legal  duty; 
and  your  petitioner  avers  that  when  the  bond  for  $1,500  00  was 
sold  to  your  petitioner  it  was  entered  on  the  books  of  said  in- 
ferior court;  that  said  bond  was  sold  to  your  petitioner  for 
(1,500  00;  and  when  the  bond  for  $2,500  00  was  dated  and 
delivered  to  your  petitioner,  it  was  entered  on  the  books  of 
the  inferior  court ;  that  said  bond  for  $2,500  00  was  sold  to 
your'petitioner,  and  each  of  said  entries  was  made  in  writing 
on  said  books  of  said  inferior  court ;  and  your  petitioner  avers 
that  he  paid  the  money  to  said  inferior  court  for  said  bonds  in 
good  faith,  and  had  no  idea,  or  notice,  or  knowledge^  that 
said  bonds  were  not  entered  on  the  minutes,  or  that  the  money 
paid  for  said  bonds  by  your  petitioner  was  to  be  used  for  ille* 
gal  purposes ;  and  the  charge  that  said  bonds  were  issued  to 
aid  the  rebellion  against  the  United  States,  in  the  plea  filed 
in  defense  of  said  case,  is  wholly  and  entirely  untrue  so  far  as 
your  petitioner  knows  or  believes;  and  yoiir  petitioner  has 
applied  to  the  ordinary  of  said  county  to  enter  said  bonds  on 
the  minutes  kept  by  him,  and  he  received  said  bonds  and 
promised  to  enter  them  on  the  minutes,  but  afterwards  re- 
fused to  do  so,  saying  that  he  had  made  no  contracts  and 
could  not  enter  said  bonds  on  the  minutes ;  and  your  peti- 
tioner avers  that  the  refusal  to  enter  said  bonds  on  the  min- 
utes is  intended  to  aid  in  preventing  yodr  petitioner  from  col- 
lecting money  justly  and  legally  due  him,  and  which  the  or- 
dinary knows  was  loaned  by  your  ))etitioner  to  said  county, 
and  which  is  wrongfully  withheld  from  your  petitioner;  and 
to  allow  said  ordinary  to  withhold  what  is  justly  due  your 
petitioner,  under  any  technical  rule  of  law,  would  be  to  allow 
him  to  insist  on  law  to  practice  a  fraud ;  and  your  petitioner 
insists  that  he  is  entitled  to  the  value  of  the  money  loaned  to 
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the  inferior  court  for  said  county,  ^ith  interest  on  the  same, 
even  though  said  oourt  had  hot  entered  said  contract  on  tlie 
minutes  of  said  court  as  required  by  law." 

On  the  trial  of  the  case,  the  jmyi  under  the  charge  of  the 
court,  foaiid  a  verdict  for  the  defendant  The  plaintiff  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  law,  contrary  to  the  evidence,  and  because  the 
court  erred  in  its  charge  to  tlie  jury,  aiid  in  refusing  to  charge 
as  requested,  as  set  fotth  in  the  record,  which  motion  was 
overruled  and  the  plaintiff  excepted.  The  following  facts 
were  proved  by  the  respective  witnesses  who  were  sworn  on 
the  trial  of  the  case : 

Arthur  Haire  testifier!  as  follows :  Has  examined  the  county 
bonds  upon  which  the  case  is  predicated ;  his  signature  to  the 
same,  as  county  treasurer,  is  genuine.  He  signed  them  as 
treasurer  of  Bartow  county,  by  and  under  the  authority  of  an 
order,  or  orders,  passed  by  the  inferior  court  of  said  county — 
one  on  or  about  the  26th  day  of  Frbruary,  1862,  and  one  on 
the  6th  day  of  January,  1863;  knows  that  he  saw  such  orders 
on  the  minutes  of  said  court,  and  if  his  memory  serves  him 
right,  the  then  clerk  of  said  oourt  showed  him  the  minutes, 
and  which  contained  in  said  orders  directions  to  have  the 
bonds  printed.  Saw  the  orders  on  the  minutes,  and  the  same 
were  regularly  signed,  etc.  The  orders  were  entered  in  a 
book  known  and  kept  as  the  minutes  of  the  inferior  court  for 
county  purposes.  Has  examined  the  original  bonds,  one 
dated  September  29th,  1862,  payable  to  Warren  Akin,  for 
Jl,500  00,  tlie  other  dated  February  25th,  1863,  payable  in 
the  same  manner,  for  $2,500  CO.  They  were  signed  by  him 
as  the  treasurer  of  the  county,  by  the  authority  of  and  under 
ao  order  of  the  inferior  court,  or  orders  of  said  court,  for  the 
oourt  passed  orders  at  different  times,  to  sell  bonds,  as  the 
neoessities  of  the  county  required,  to  raise  money  for  the  sup- 
port of  the  needy  of  said  county.  He  believes  each  of  the 
bonds  was  signed  on  tlie  day  named  therein.  They  were 
iwed  by  authority  of  orders  passed  by  the  inferior  court  as 
recited  in  their  faces.     The  families   of  the  men   who   were 
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then  in  the  service  of  the  Confederate  States  or  of  the  state, 
or  who  had  died  or  were  killed,  and  who  wcfre  nee(]y,  were 
supported  with  provisions  supplied  by  the  sale  of  said  bonds; 
and  other?  who  were  destitute,  no  doubt,  also  participated 
therein.  Does  not  think  the  families  of  all  soldiers  were  fur- 
nished, but  only  those  which  were  needy.  Thinks  others 
who  did  not  belong  to  the  families  of  soldiers,  who  were  poor 
and  needy,  were  supplied.  Is  satisfied  that  said  orders  were 
passed  by  the  inferior  court  of  Bartow  county,  at  the  court- 
house in  said  county,  on  the  day  as  stated  upon  the  face  of 
each  of  the  bonds.  The  dates  as  therein  recited  were  ascer- 
tained by  a  reference  to  the  minutes  aforesaid.  Does  not  cer- 
tainly know  that  Warren  Akin's  name  was  mentioned  in 
either  of  said  orders,  but  it  may  have  been.  Thinks  that  tlie 
names  of  the  persons  to  wiiom  to  be  issued  and  the  amounts 
of  the  bonds  were  set  forth  in  some  of  the  orders,  but  cannot 
now  specify  which.  Godfrey,  the  clerk  of  the  inferior  court, 
and  witness,  never  issued  any  bonds  without  an  order  for  that 
purpose. 

Benjamin  F.  Godfrey  testified  as  follows  :  Signed  the  bonds 
shown  him  as  clerk  of  the  inferior  court  of  Bartow  county, 
and  affixed  the  seal  of  said  court  thereto.  The  bonds  were 
signed  and  issued  under  authority  of  orders  of  the  inferior 
court.  The  oi*ders  were  entered  on  the  minutes  of  said  court 
for  county  purposes.  The  book  containing  said  minutes  was 
left  by  him  in  his  office,  which  was  burneti,  and  he  has  not 
seen  it  since.  The  soldiers'  families  which  were  mentioned 
in  tlie  bonds,  were  the  wives,  widows  and  children  of  the  poor 
soldiers  then  in  the  army  of  the  Confederate  States,  and  of 
those  soldiers  who  had  died  or  were  killed,  and  whose  fami- 
lies were  unable  to  feeil  themselves,  and  were  dependent  on 
charity  for  a  6U])port.  No  other  kind  were  supported  by  tlie 
county.  No  children  of  soldiers  over  twelve  years  of  age 
were  allowed  anything  from  the  county.  Only  the  needy 
and  destitute  families  were  supplied.  Witness  went  round 
through  the  county  to  ascertain  the  number  of  the  destitute, 
and  found  as  many  as  six  children  under  twelve  years  of  age 
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in  one  family,  who  were  entirely  dependent  on  the  county  for 
a  support.  The  money  mentioned  in  said  bonds  was  bor- 
rowed to  support  these  poor  and  needy  families.  Thinks 
there  was  a  different  fund  raiseil  to  support  the  other  poor  of 
the  county,  of  which  there  were  but  few. 

Warren  Akin,  the  plaintiff,  testified  as  follows:  Having 
more  Confederate  money  than  he  needed  to  meet  current  ex- 
penses, he  desired  to  loan  it  out  on  as  long  lime  as  possible, 
so  that  it  would  make  him  something.  Does  not  remember 
the  particulars  fully  about  his  loaning  the  money  on  the  first 
bond,  tlie  one  dated  in  1862,  but  has  a  distinct  recollection 
about  the  loan  made  on  the  second,  dated  in  1863.  He  was 
anxious  to  lend  the  money,  and  offered  it  at  six  and  a  half 
per  cent.,  if  the  county  would  take  it  for  one  year.  The  first 
oonvttrsation  he  had  about  the  last  bond  was  with  Mr.  Mc* 
Muirry,  then  one  of  the  justices  of  the  inferior  court.  After- 
wards he  was  informed  that  the  county  would  take  the  money 
upon  the  terms  proposed,  and  thinks  this  information  was 
given  by  McMurry.  He  was  also  directed  to  call  on  Arthur 
Haire,  then  treasurer  of  the  county,  and  the  bond  would  be 
ready,  or  witness  could  get  it  and  pay  the  money  to  the  treas- 
urer. Does  not  remember  whether  this  information  or  direc- 
tion wtis  given  him  in  the  court-house  or  elsewhere,  nor  can 
he  say  with  certainty  who  gave  it,  but  thinks  it  was  done  by 
Mr.  McMurry,  or  by  the  court  when  in  session.  Knows  that 
he  called  on  Arthur  Haire,  the  treasurer,  and  paid  him  the 
$2,500  00,  and  received  from  him  the  bond,  but  whether  he 
received  the  bond  at  the  time  the  money  was  paid  or  after- 
wards, he  cannot  state.  Is  of  the  impression  that  he  received 
the  bond  when  he  paid  the  money.  When  witness  loaned  the 
money  and  received  the  bonds  he  thought  everything  the  law 
required  to  make  the  bonds  legal  and  valid  had  been  done, 
and  he  does  not  think  he  made  any  inquiry  about  it.  When 
he  loaned  the  money  he  understood  that  it  was  borrowed  to 
feed  all  the  poor  and  destitute  of  the  county.  No  intimation 
was  made  to  him  that  it  was  to  aid  theTebellion,  and  he  had 
no  idea  or  thought  that  it  was  for  any  such  purpose,  or  for 
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any  other  purpose  than  to  feed  the  poor  widows,  wives  and 
little  children  who  hud  to  be  fed  or  suffer.  He  did  not  then, 
and  does  not  now,  believe  that  it  was  intcnde<l  to  aid  the  re- 
bellion. In  the  spring  of  1861,  (thinks  in  May,)  he  did 
make  a  speech  to  the  inferior  court  of  the  county,  and  urged 
them  to  make  provision  to  feed  and  take  care  of  the  wives 
and  children  of  the  poor  men  who  volunteered  in  the  Con- 
federate  service,  and  stated  in  his  remarks  that  those  who  went 
to  fight  for  the  south  should  know  that  while  they  had  an  en- 
emy in  front,  they  had  a  friend  in  the  rear.  This  was  at  the 
beginning  of  the  war.  He  did  encourage  volunteering  all  he 
could.  He  made  a  speech,  he  thinks  on  March  4th,  1862,  for 
the  same  purposes.  He  did  all  he  could  to  avoid  a  drafl  in 
his  county.  But  when  he  loaned  the  money  for  the  first  bond, 
dated  September  20th,  1862,  the  first,  if  not  the  second,  con- 
script law  had  been  passed.  Knew  the  first  had  been  in  op- 
eration for  some  months,  taking  every  man  not  exempted, 
who  was  under  thirty-five  years  of  age,  into  the  military  ser- 
vice, and  all  volunteering  had  ceased;  and  before  the  bond 
dated  in  1863,  was  issued,  the  second  conscript  law  had  been 
in  operation  some  months,  forcing  all  not  exempted,  who 
were  under  forty-five  years  of  age,  into  the  military  service. 
The  minutes  of  the  inferior  court  having  been  lost,  and  wit- 
ness not  knowing  whether  the  bonds  had  been  recorded,  car- 
ried them  to  the  ordinary  and  requested  him  to  reconl  tliem. 
He  took  them  and  said  he  would  do  so,  and  afterwards  de-' 
cline<l  to  do  it. 

1.  By  a  special  act  of  the  general  assembly,  passed  on  the 
17th  day  of  December,  1861,  the  county  of  Bartow  was  au- 
thorized to  issue  bonds  of  the  county  for  the  support  of  the 
familiea  of  indigent  volunteers,  who  are  absent  in  the  army, 
or  who  may  have  been  killed,  or  died  in  the  service,  or  who 
may  have  been  wounded  or  disabled  in  the  service,  and  for 
any  other  county  pur|)ose.  By  another  special  act  of  the  gen- 
eral assembly,  passed  on  the  23d  of  February,  ld66,  the  jus- 
tices of  the  inferior  court  of  Bartow  county  were  authorised 
to -settle  or  compromise  the  bonds  of  ihat  county  then  due  and 
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unpaid,  and  to  issae  new  bonds  for  tlie  same,  the  preamble  to 
which  act  recites:  Whereas  tlie  justices  of  the  inferior  court 
of  the  county  of  Bartow  issued,  in  accordance  with  law,  the 
bonds  of  said  county,  on  which  they  borrowed  money  to  sup- 
port the  wives,  widows,  mothers  and  children  of  indigent  sol- 
diers, and  other  poor  of  the  county,  and  some  of  the  bonds  are 
due  and  unpaid,  and  owing  to  the  currency  said  ji«6tices  re- 
ceived for  said  bonds,  justice  requires  that  the  whole  amount 
apparently  due  thereon,  should  not  be  paid:  Therefore,  be  it 
enacted  that  the  justices  of  the  inferior  court  be  authorized  to 
compromise  the  same,  and  issue  new  bonds  therefor,  etc.  This 
was  a  distinct  recognition  of  the  legality  of  the  bonds  which 
bad  been  issue<l  by  the  county  of  Barlow  for  the  purposes 
epecified  by  the  general  assembly  of  1866. 

2.  The  court  charged  the  jury,  "  If  you  find  that  the  money 
loaned,  as  expressed  on  tifb  fece  of  the  contract,  to  be  for  the 
support  of  soldiers'  families,  this  is  sufficient  to  put  the  lender 
of  the  money,  or  purchaser  of  the  bond,  on  inquiry,  and  is 
prima  facie  evidence  that  the  contract  was  made  in  aid  of  (he 
rel)ellion/*  This  charge  of  the  court,  in  view  of  the  evidence 
coutaineil  in  the  record,  was  error.  The  borrowing:  money  by 
the  county  and  appropriating  the  same  for  the  support  of  {n- 
digent  soldiers'  families,  and  other  needy  persons,  cannot  be 
considered,  in  a  legal  sense,  as  having  been  done  in  aid  of  the 
rebellion.  The  object  and  purpose  was  to  relieve  the  imme- 
diate wants  of  suffering  humanity,  no  matter  from  what  cause 
]>roduced.  If  there  were  women  and  chiUlren  of  indigent  sol- 
diers in  the  county  actually  suffering  for  the  common  necessa- 
ries of  life,  it  was  the  duty  of  the  county  to  have  provided 
for  their  immediate  wants  as  an  act  of  humanity  recognized 
by  all  civilized  nations,  and  if  the  lender  of  the  money,  had 
have  known  it  was  to  be  appropriated  for  that  purpose,. it 
would  not  have  made  the  contract  illegal,  either  by  human  or 
divine  law.  The  hungry  and  the  destitute  should  be  fed  and 
clothed  when  in  a  state  of  actual  suffering,  at  all  times,  and 
doing  that  was  in  no  proper  sense  aiding  the  rebellion,  unless 
preventing  the  women  and  children  of  indigent  soldiers  from 
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|)erisliiiig  from  starvation  by  feeding  tliera^  should  be  so  con- 
sidered. 

3.  The  court  also  charged  the  jury  "that  the  law  requires 
that  the  contract  shall  be  in  writing  and  entered  on  the 
minutes  of  the  court,  and  this  fact  it  is  necessary  to  allege 
and  prove.  If  this  was  not  done  in  the  original  declaration, 
the  foriD  used  in  this  action  can  only  be  amended  so  as  to 
make  the  allegation,  and  by  the  amendment  make  that  form 
thus  amended  conform  to  the  form  prescribed  in  (he  Code." 
The  court  further  charged  the  jury  to  the  effect  that  the  plain- 
tiff's amendment  to  his  original  declaration,  as  set  forth  iu  the 
record,  could  not  be  allowed,  and  if  it  could,  if  it  was  not 
filed  prior  to  the  first  of  January,  1870,  it  would  be  barred 
by  the  statute  of  limitations  of  18()9,  and  that  if  there  was  no 
contract  entered  on  the  minutes  of  the  inferior  court  of  Bar- 
tow county,  in  relation  to  the  bond,  which  purports  to  have 
been  issued  after  the  first  day  of  January,  1863,  no  recovery 
could  be  had  on  that  bond.  If  we  understand  the  charge  of 
the  court  in  relation  to  the  amendment  of  the  plaintiff's  dec- 
laration, it  held  that  as  it  was  originally  commenced  in  the 
statutory  form,  the  amendment  was  not  allowable.  But  the 
declaration  had  been  amended  without  objection,  so  far  as  the 
record  shows,  and  it  was  not  a  proper  subject  matter  for  the 
charge  of  the  court,  at  the  trial  of  the  case. 

4,  5.  The  court,  however,  erred  in  hohling  that  the  plain- 
tiff's original  declaration  was  not  properly  amended  as  set 
forth  in  the  record.  Since  the  adoption  of  the  Code  this 
court  has  repeatedly  held  that  declarations  in  the  statutory 
form  could  be  amended  in  the  same  manner  as  other  declara- 
tious.  If  a  plaintiff  should  sue  on  a  promissory  note,  in  the 
statutory  form,  which  the  law  requires  to  be  stamped,  and  the 
note  could  not  be  read  in  evidence  for  the  want  of  a  stamp  ou 
it^  the  plaintiff  might  amend  his  declaration  by  adding  the 
common  count  fbr  money  had  and  received  of  the  plaintiff,  or 
paid  by  the  plaintiff  for  the  use  and  benefit  of  the  defendant, 
and,  on  proof  thereof,  would  be  entitled  to  recover.  So  in 
this  case,  inasmuch  as  the  records  of  the  inferior  court  had 
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,  

been  destroyed  by  fire,  tiie  plaintiff  may  have  thought  it  doubt- 
ful whether  he  could  prove  that  the  contract  with  the  county 
had  been  entered  on  the  minutes  of  the  court  as  required  by 
law,  aud  therefore  he  amended  his  declaration,  alleging  the 
facts,  and  tiie  rece[>tion  of  tiie  money  specified  in  the  bonds 
by  tlie  defendant,  and  the  appropriation  of  it  to  its  use  and 
benefit,  so  as  to  enable  him  to  recover  the  money  advanced, 
laid  out  and  expended  to  an<l  for  the  use  and  benefit  of  the 
defendant,  and  such  is  the  legal  effect  of  the  plaintiff's  amend- 
ed declaration;  and  when  so  amended,  it  related  back  to  the 
commencement  of  the  suit  as  a  part  of  the  original  cause  of 
action,  aud  was  not  barred  by  the  statute  of  limitations  of 
1869,  and  the  court  erreil  in  so  charging  the  jury. 

6.  The  chaise  of  the  court,  that  the  contract  should  be  in 
writing  and  entered  on  the  minutes  of  the  court,  was  good 
law  if  it  had  been  applicable  to  the  fads  proved  by  the  evi- 
dence in  the  case  before  it.  The  493d  section  of  the  Code 
declares  that  all  contracts  entered  into  by  the  ordinary  (for- 
merly by  the  inferior  court,)  with  other  persons  in  behalf  of 
the  county,  must  be  in  writing  and  entered  on  their  minutes. 
In  the  case  of  Prichett  vs.  The  Inferior  CouH  of  Bartow 
County,  (46^A  Qeorgia  Reports,  462,)  a  suit  w^s  brought  on  a 
bond  similar  to  the  bonds  sued  on  in  this  case.  The  defend- 
ant  demurred  to  the  plaintiff's  declaration,  and  this  court  sus- 
tained the  demurrer  on  the  ground  that  it  did  not  appear 
fnfm  the  plaintiff's  declaration  that  the  c<^ntract  had  ever 
been  entered  on  the  minutes  of  the  court,  and  we  now  re- 
affirm the  ruling  of  the  court  in  that  case  on  the  statement  of 
facts  contained  therein. 

7.  But  the  plaintiff's  declamtion  in  the  case  now  before  us, 
and  the  evidence  contained  in  the  record,  makes  an  entirely 
different  case  from  that.  It  appears  from  the  record  now  be- 
fore us  that  orders  were  passed  by  the  inferior  court  of  Bar- 
tow county,  and  entered  on  the  minutes  of  that  coUrt,  author- 
izing and  directing  the  bonds  0ow  sued  on  to  be  issued,  and 
that  the  same  were  issued  in  pursuance  of  such  orders  and  di- 
rections, and  delivered  to  the  plaintiff,  who  paid  to  the  dc- 


SUPREME  COURT  OF  GEORGIA. 

Akin  vs.  The  Ordinary  of  Bartow  County. 

t  or  to  its  authorized  agent,  the  money  therefor,  which 
endaiit  has  received  and  appropriate*]  t<>  its  use.  The 
n  tlie  minutes  of  the  inferior  court  of  the  orders  au- 
]g  and  directing  the  bonds  to  be  issned,  was  a  com- 

with  the  requirements  of  the  493d  section  of  the  Code, 
len  issued  as  auCliorized  and  directed  hj  said  orders, 
!  money  received  therefor,  as  shown  by  the  evidence  in 
irA,  it  Ixtcame  an  execuied  contratA,  wiiidi  was  binding 
upon  the  counly  of  Bartow.  The  churge  of  the  court 
ion  to  this  point  in  the  case,  in  view  of  the  evidence 
t.  was  error, 
he  plea  of  non  est  fadum  may  be  6ied  afler  (be  first 

the  court,  especiully  when  a  sufficient  reason  is  shown 
■ :  Slanton  vs.  Burge,  34(A  Georgia  Reports,  436, 
vas  no  error  in  allowing  tliat  plea  to  l>e  filed,  on  the 
nt  of  facta  disclosed  iu  the  record. 
I)e  requests  of  the  plaintifif  to  charge  the  jury  were 
nable,  because  the  same  were  argumentative  and  as- 
facts  and  conclusions  which  it  would  not  have  been 
for  the  court  to  have  given  for  tliat  reason.    A  request 

court  to  charge  should  state  tlie  naked  question  of 
ilicable  to  the  facts  of  the  case,  without  attempting  to 
ly  inferences  or  conclusions  therefrom  for  the  consid- 
of  the  jury. 

Uthough  the  court  may  refuse  to  give  a  chaise  in  the 
e  requested,  because  it  is  objectionable,  etill,  it  is  the 

the  court  to  give  in  charge  to  the  jury  the  law  appli- 
I  the  facts  of  the  case,  especiully  wlien  its  attention  is 
O  the  questions  involved.     The  court  should    have 

the  jury,  iu  this  case,  that  if  they  believed  from  the 
;  that  an  order  was  entered  ou  the  minutes  of  the 
ithoriziug  and  directing  its  clerk  and  treasurer  to  issue 
ds  and  receive  the  money  therefor,  then  the  acta  of 
[  and  treasurer  in  relation  thereto,  when  acting  within 
e  of  their  authority,  would  be  binding  on  the  coud^. 

careful  and  laborious  review  of  the  evidence  in  the 
nd  the  proceedings  had  on  the  trial  of  the  casej-oiir 
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judgment  is,  that  tinder  the  law  and  the  evidence  contained 
in  the  record,  t)ie  plaintiff  was  entitlcil  to  have  recovered 
from  the  defendant  the  proven  valne  of  the  Confederate 
money  which  it  re<*eived  from  him  for  the  bonds,  after  de- 
ducting the  payments  made  thereon,  with  interest  on  that 
amount  at  the  rate  speoifit'd  in  each  bond,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


B.  M.  Wilkinson,  administrator,  plaintiff  in  error,  vs.  Ja- 
cob Sitton,  defendant  in  error. 

Where  arbitrators  awarded  that  the  owner  of  a  mill  dam  should  pay  annual' 
ly  a  specific  sum  to  the  proprietor  of  adjacent  land  for  overflowing  the  same 
as  long  as  the  owner  of  the  dam  kept  the  water  at  a  certain  height,  and  the 
award  was  made  the  judgment  of  the  court,  such  owner  is  liable  to  pay  the 
amount  fixed  thereby,  so  long  as  the  dam  causes  the  overflow  of  the  land 
of  his  neighbor,  although  it  may  not  continuously  keep  the  water  fully  up 
to  the  point  specified  in  the  award. 

Arbitrament  and  award.     Land.     Water.     Before  Judge 
McCuTCHEN.     Dade  Suj)erior  Court.     March  Terra,  1874. 

There  being  a  controversy  between  John  B.  Wilkinson 
and  Jacob  Sitton  as  to  the  damages  sustaine<l  by  the  latter,  by 
reason  of  the  erection  and  maintenance  of  a  mill-dam  by  the 
former,  thereby  causing  the  lands  of  the  latter  to  be  over- 
flowed, the  matter  was  submitted  to  arbitration.     The  award 
directed  that  Wilkinson  pay  to  Sitton  $17  50  for  each  year 
that  he  keeps  his  mill-dam  up  to  a  certain  point  indicated  by 
tlie  arbitrators,  on  a  cetlar  stump,  for  all  time  to  come.     This 
award  was  made  the  judgment  of  the  court.     On  December 
3d,  1873,  an  execution  was  issued  on  this  judgment  for  $17  60, 
the  amount  due  as  damages  for  the  year  preceding  October 
2d,  1873.    A  levy  was  made  and  an  affidavit  of  illegality 
was  filed  by  B.  M.  Wilkinson,  as  administrator  of  John  B. 
Wilkinson,  deceased,  setting  up  that  said  mill-dam  was  not 
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kept  up  to  the  point  indicated  by  said  arbitrators  during  said 
year,  and  that  the  lands  of  the  plaintiff  .in  execution  were  not 
overflowed  by  reason  of  said  dam. 

The  evidence  showed  that  the  award  was  made  in  1 857  ; 
that  Wilkinson,  during  his  life,  paid  annually  to  the  plaintiff 
the  amount  specified  in  the  award,  except  for  two  or  three 
years  during  the  war;  that  the  defendant,  as  his  administra- 
tor, had  made  similar  payments  since  his  death,  except  for  the 
year  ending  Octol)er  2d,  1873. 

•  There  was  some  conflict  in  the  testimony  as  to  the  height 
of  the  water  during  the  year  in  controversy  ;  several  witnesses 
testified  positively  that  the  dam  did  not  reach  the  point  indi- 
cated by  the  award.  It  was  clear  that  the  plaintiff's  lands  had 
been  periodically  overflowed!  during  that  year. 

The  court  charged  the  jury,  "  that  the  awiird  upon  which 
the^./a.  issued,  was  an  assessment  of  liquidated  damages  for 
the  privilege  of  keeping  the  mill-dam  up  to  a  certain  mark 
indicated  by  tlie  arbitrators,  and  if  they  believed  from  the 
evidence,  that  during  the  year  ending  October  2d,  1873,  the 
defendant  had  kept  the  mill-dam.  up  to  said  miirk,  or  so  near 
thereto  as  to  raise  and  flow  the  water  back  on  the  plaintiff's 
land,  the  plaintiff  would  be  entitled  to  recover  the  whole  of 
the  amount  fixed  by  said  award,  to-wit:  J17  50." 

"  That  the  defendant  would  be  liable  to  the  plaintiff,  under 
the  award  in  evidence,  for  the  entire  sum  of  $17  50,  if  the 
jury  should  believe  that  the  defendant,  during  the  year  ending 
.October  2d,  1873,  kept  the  mill-dam  up  so  high  as  to  raise  or 
flow  the  waier  back  in  the  stream  on  the  plaintiff's  land,  not- 
withstanding he  might  not  have  kept  the  water  raised  in  the 
]K)nd  as  high  as  he  was  authorized  to  keep  it  by  the  terms  of 
the  award." 

To  this  charge  the  defendant  exoepte<l.     The  jury  found 
for  the  plaintiff.     Error  is  assigned  on  the  above  charge. 

E.  D.  Grahaw,  by  W.  H.  Dabney;  R.  H.  Tatum,  for 
plaintiff  in  error. 

J.  A.  W.  Johnson,  for  defendant. 
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Trippe,  Judge. 

The  eflect  of  the  award  and  judgment  thereon  was  to  give 
the  owner  of  the  mill-dam  an  easement  in  the  land  of  Sitton, 
to  the  extent  of  overflowing  it  by  keeping  the  water  at  a  cer- 
tain height  fixed  by  tlie  award.  As  a  compensation  for  this 
right  on  his  part,  he  was  to  pay  a  certain  sum  yearly  so  long 
as  he  kept  the  water  to  tluU  height.  The  plaintiff  in  error  sets 
up  that  in  1873  the  water  lacked  several  inches  of  being  kept 
at  the  mark  he  had  a  right  to  keep  it  to.  This  may  have 
been  so;  but  still  the  water  was  high  enough  all  the  time  to 
overflow  his  neighbor's  land,  and  he  could  at  all  times  raise 
it  to  the  full  height  specified  in  the  award.  What  amount  of 
Sitton's  land  was  overflowed  when  the  w^ater  was  up  to  that 
fall  height  does  not  appear.  Nor  was  it  shown  how  much 
was  covered  by  water  in  1873  when  it  was  at  a  lower  mark. 
The  simple  fact  is  presented  that  Wilkinson  overflowed  Sit- 
ton's  land,  and  was  annually  to  pay  him  $17  50  therefor  as 
long  as  he  kept  the  water  to  a  certain  mark;  that  in  1873  he 
did  not  keep  the  water  as  high  as  he  had  a  right  to  keep  it, 
bnt  still  high  enough  to  back  the  water  over  the  adjacent  land 
of  Sitton.  He  says  he  is  therefore  not  liable  to  pay  the  amount 
assessed  by  the  arbitrators. 

Take  the  case  thus:  For  the  years  preceding  1873,  by  keep- 
ing the  Avater  as  high  as  he  might  do  under  the  award,  four 
acres  of  Sitton's  land  were  overflowed.  By  the  reduced  height 
in  1873  only  two  or  three  acres  were  covered.  The  other  one 
or  two  could  at  any  time  have  been  also  overflowed.  They 
were  at  Wilkinson's  option  to  be  rendered  at  all  times  incapa- 
ble of  being  used  by  the  owner.  Of  what  value  were  they  to 
him  in  this  situation  ?  Wilkinson  was  asserting  his  right  to 
enjoy  this  servitude  on  four  acres,  and  could  have  extended  it 
over  the  fourth  at  any  moment.  He  gave  no  notice  that  he 
would  not  so  exercise  it,  or  that  he  abandoned  any  portion  of 
his  privilege.  Justice  demanded  that  Sitton  should  be  paid 
for  that  portion  of  his  property  which  he  was  practically  com- 
pelled to  refrain  from  enjoying. 
Vol.  liv.  6. 
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How  the  question  might  be  afiected  if  Wilkinson  would 
permaneDtly  abandon  a  portion  of  his  privilege,  whidi  would 
enure  to  Sitton's  benefit,  and  give  notice  thereof,  we  do  not 
say.  As  matters  stand,  with  a  fixed  disability  on  Sitton,  so 
that  he  dare  not  enjoy  any  portion  of  his  land  which  the 
award  entitles  Wilkinson  to  overflow,  he  should  be  indemni- 
fied. 

The  evidence  was  conflicting  on  the  point  as  to  how  high 
the  water  was  kept  in  1873.  Some  of  the  witnesses  make  it 
as  high  as  it  was  at  the  time  of  the  arbitration;  others  not 
quite  so  high.  It  was  not  denied  that  it  did  overflow  Sitton's 
land.  Undier  the  evidence,  the  charge  of  the  court  and  the 
verdict  were  right. 

Judgment  affirmed. 


Pleasant  M.  Compton,  plaintiff  in  error,  V8.  James  M. 

CASaADA,  defendant  in  error. 

1.  Where  a  case  has  been  before  this  court  and  a  new  trial  ordered,  it  was 
error  for  the  court  to  charge  the  jury,  on  a  second  trial,  that  if  they  believed 
the  evidence  to  be  different  then  from  what  it  was  when  passed  upon  by 
the  supreme  court,  they  should  find  for  the  complainant  Such  instructions 
necessitated  a  verdict  for  the  complainant  should  the  testimony  differ  in  any 
respect  from  what  it  was  on  the  former  trial,  no  matter  how  immaterial  the 
discrepancy. 

2.  A  purchaser  in  good  faith  from  one  who  has  no  title,  in  ignorance  of  the 
rights  of  the  true  owner,  obtains  no  title.  He  is  not  such  an  innocent  pur- 
chaser as  would  be  protected  from  the  title  of  the  owner. 

3.  The  verdict  being  contrary  to  the  law  and  the  evidence  a  new  trial  should 
have  been  ordered. 

Charge  of  Court.  New  trial.  Vendor  and  purchaser.  Title. 
Before  Judge  Knight.  Fannin  Superior  Court.  October 
Term,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 

C.  J.  Wellborn;  H.  P.  Bell;  M.  L.  Smith;  JohkS. 
Fain,  for  plaintiff  in  error. 

Thomas  F.  Greer  ;  John  A.  Jeryis,  for  defendant. 
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Wabner.  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant to  enjoin  an  action  of  ejectment,  with  a  prayer  that 
the  defendant  be  decreed  to  execute  a  deed  to  lot  of  land  num- 
ber one  hundred  and  twenty-three,  in  the  eighth  district  of 
Fannin  county.  On  the  trial  of  the  cause,  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  in  favor  of  the  com- 
plainant. A  motion  was  made  for  a  new  trial  on  the  several 
grounds  set  forth  therein,  which  was  overruled  by  the  court, 
and  the  defendant  excepted. 

1.  It  apiiears  from  the  evidence  in  the  record  that  the  lot 
of  land  in  dispute  was  granted  by  the  state  to  the  defendant, 
Compton,  and  that  the  legal  title  thereto  is  still  in  him.    The 
complainant  claims  title  to  the  lot  under  a  quit  claim  deed 
from  one  John  Jones.     The  complainant  also  proved  the  con- 
tents of  two  letters  said  to  have  been  written  by  the  defendant 
to  Jones,  authorizing  him  to  sell  the  lot  of  land,  which  letters 
were  proved  to  have  been  lost.     There  is  no  pretense  that  the 
defendant,  Compton,  has  ever  received  anything  for  the  lot  of 
land,  and  he  expressly  denies  in  his  answer  to  the  complain- 
aot*s  bill,  that  he  ever  wrote  to  Jones  any  such  letters  as  stated 
therein,  but  on  the  contrary  that  Jones  had  written  him  pro- 
I)osing  to  purchase  the  land,  and  that  he  replied  that  he  would 
convey  the  land  on  the  payment  to  him  of  the  sum  of  $160  00, 
that  he  had  written  no  other  letter,  or  to  any  other  purport. 
This  case  has  been  before  this  court  on  a  former  occasion  when 
the  facts  were  substantially  the  same  then  as  now:  See  32 
Georgia  Reports,  428.     The  evidence  of  James  M.  Cassada 
does  not  change  the  material  point  in  the  case  as  to  the  title 
of  the  defendant  to  the  land.     If  he  saw  the  letters  from  the 
defendant  to  Jones,  as  he  says  he  di<I,  that  was  sufficient  to 
pot  him  upoa  notice  that  Jones,  from  whom  he  purchased  the 
land,  had  no  title  to  it,  and  conveyed  none  to  him ;  that  the 
title  was  in  Compton,  the  defendant.     The  court  charged  the 
jury,  "that  if  you  believe  the  evidence  is  different  now  than 
it  was  when  passed  upon  by  the  supreme  court,  then  you  will 
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find  for  the  complainant,  Cassacla/'  This  charge oF  the  court 
was  error.  If  the  evidence  was  different  in  any  particular, 
whether  material  or  immaterial,  it  was  a  direction  by  the 
court  to  the  jury,  to  find  a  verdict  for  the  complainant,  Cas- 
sada. 

2.  The  court  also  charged  the  jury  "tliat  if  you  believe 
that  Cassada  bought  ttie  land  in  good  faith  from  Jones,  with- 
out notice  of  Compton's  title,  then  Cassada  would  be  an  in- 
nocent  purchaser  without  notice,  and  you  will  find  for  Cassada." 
This  charge  of  the  court,  in  view  of  the  evi<Ience  in  the  rec- 
ord, was  error.  The  complainant,  Cassada,  purchased  only 
such  title  to  the  land  as  Jones  had,  and  if  Jones  had  no  title 
to  it,  then  he  got  none,  whether  he  had  notice  of  Compton's 
title  or  not,  he  was  not  a  h(ma  jide  purchaser  as  against  Comp- 
ton,  who  had  the  legal  title  to  the  land.  But  if  he  saw  Comp- 
ton's letters  to  Jones,  as  he  says  he  did,  that  was  notice  to  him 
that  the  title  to  the  land  was  not  in  Jones,  from  whom  he 
purchased,  but  in  Compion,  the  defendant. 

3.  In  view  of  the  evidence  contained  in  this  record,  and 
the  ruling  of  this  court  in  this  case  when  it  was  here  before, 
the  verdict  of  the  jury  was  not  only  contrary  to  the  evidence, 
but  was  contrary  to  law,  and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  W.  Lancaster,  plaintiff  in  error,  tw.  J.  Brown  Mor- 
gan, administrator,  et  al.,  defendants  in  error. 

When  a  return  of  partitioners  is  set  aside  by  the  verdict  of  a  jury  on  objec- 
tions filed  thereto,  and  a  new  partition  is  awarded  by  order  of  the  court, 
either  party  has  the  right  to  except  to  the  second  return  before  it  is  made 
the  judgment  of  the  court,  and  to  have  his  objection  passed  upon  by  a  jui}'. 


Partition.     Before  Judge  Buchanan. 
Court.    May  Term,  1874. 


Troup  Superior 


I 
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At  the  May  term,  1867,  of  Troup  8U[)€rior  court,  applica- 
tion was  made  by  Miles  H.  Hill  and  Charles  M.  Heard,  for 
tlie  writ  of  partition,  for  the  purpose  of  dividing  certain  lands 
alleged  to  be  held  by  them  and  John  W.  Lancaster,  as  tenants 
ill  common.  Partilioners  were  appointed,  who  made  a  return, 
to  which  objections  were  filed.  At  the  May  term,  1873,  the 
issne  thus  formed  came  on  for  trial,  when  a  verdict  was  rend- 
ered against  the  return.  A  second  application  of  a  similar 
character  was  immediately  made,  and  partitioners  were  again 
appointed.  To  their  return  objections  were  filed.  The  court 
refused  to  allow  any  issue  to  be  formed  thereon,  and  ordered, 
in  the  language  of  section  4002  of  the  Code,  that  the  second 
return  ^'be  firm,  good  and  conclusive  forever^'  against  the 
parties.     To  this  ruling  Lancaster  excepted. 

Pending  the  litigation  Hill  died,  and  Morgan,  his  adminis- 
trator, was  made  a  party  in  his  place.  * 

C.  W.  Mabry,  for  plaintiff  in  error. 

B.  H.  BiGHAM,  for  defendants. 

Trippe,  Judge. 

The  question  raised  in  the  record  is,  what  is  the  proper 
construction  of  section  4002  of  the  Code,  when  objections 
have  been  filed  to  the  return  of  partitioners,  and  have  been 
sustained,  and  a  new  partition  has  been  awarded,  and  a  return 
made  under  the  second  order.  That  section  provides :  "  If 
no  objection  be  filed  by  any  of  the  parties  to  the  return  of 
the  partitioners,  or  if,  being  filed,  the  jury,  on  the  trial,  shall 
fiud  a  venlict  against  the  party  setting  up  such  objections,  the 
said  return  of  the  partitioners  shall  be  made  the  judgment  of 
the  court,  and  shall  be  final  and  conclusive  as  to  all  the  par- 
ties concerned  who  were  notified  of  tlie  application  for  parti- 
tion. *  *  But  if  objections  to  said  return  be  filed  and  sus- 
tained by  the  jury  trying  the  case,  or  if  it  shall  appear  to  the 
court  that  there  is  injustice  or  inequality  in  the  division  made 
by  the  partitioners,  said  court  shall  award  a  new  partition  to 
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be  made  in  the  presence  of  the  parties  ooncerned,  (if  they  will 
appear,)  which  second  partition,  when  returned,  shall  be  firm, 
good  and  conclusive  forever  against  all  parties  notified  as 
aforesaid."  Does  this  mean  that  such  second  return  is  not 
subject  to  objections  by  either  party,  but  is  absolutely  binding 
upon  them,  without  any  right  of  being  heard  ?  We  would 
hesitate  long  before  we  could  give  such  a  construction  to  the 
last  clause  of  this  section,  for  practically,  it  would  be  a  denial 
of  the  right  of  trial  by  jury.  It  is  true  that  there  may  have 
been  a  hearing  on  the  first  return  before  a  jury,  but  their  verdict 
setting  it  aside,  cannot  be  the  ground  of  denial  of  a  similar 
trial  on  a  new  return.  It  may  be,  also,  that  the  first  return 
was  set  aside  by  the  order  of  the  court  without  a  jury  trial, 
as  was  done  in  the  case  of  McCann  vs.  Brown^  43  Georgia, 
387.  In  that  case  it  was  held  by  this  court  that  a  hearing 
should  be  allowed  on  the  objections  to  a  second  return.  It 
was  ruled  by  the  judge  of  the  superior  court  that  the  parties 
could  not  be  heard  on  such  objections,  but  the  judgment  was 
reversed  in  this  court,  and  it  probably  is  sufficient  to  say  that 
this  case  comes  within  that  decision,  though  it  does  not  a|>- 
pear  that  the  point  was  distinctly  made.  The  act  of  March 
26th,  1767,  Cobb's  Digest,  581,  from  which  the  section  of  the 
Code  quoted  was  taken  with  slight  variations,  provided  in 
reference  to  a  second  return  as  follows :  *'  Which  said  second 
partition,  returned  and  file<],  shall  be  good  an<l  firm  forever 
against  all  persons,  whatsoever,"  etc.  Our  opinion  is  that  in 
such  a  case*  the  proper  and  only  fair  and  reasonable  construc- 
tion of  those  words  in  the  Code  is,  that  they  mean  that  when 
the  second  partition  is  returned  and  receives  the  sanction  of 
the  court  by  a  proper  order  in  the  premises,  it  shall  be  firm,  etc., 
and  that  before  such  order  can  be  granted,  either  party  has  a 
ri^t  to  except  to  the  return,  and  upon  proper  objections  be- 
ing filed,  to  have  his  case  passed  upon  in  the  way  guaranteed 
to  him  by  the  constitution. 
Judgment  reversed. 
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Wiij:jam  W-  Daniels,  plaintiff  in  error,  v%.  The  Mayor 
AKD  Council  of  the  City  of  Athens,  defendant  in 
error. 

The  fact  that  a  bridge  over  a  stream  crossing  a  pnblic  road  b  located  within 
the  limits  of  an  incorporated  town,  does  not  of  itself  oust  the  county  of 
control  and  management,  and  does  not,  therefore,  impose  upon  the  town 
any  obligation  to  keep  said  bridge  and  its  appurtenances  in  repair,  if  it  be 
a  county  bridge. 

Municipal  corporations.  Roads  and  bridges.  County 
matters.  Before  Judge  BiOE.  Clarke  Superior  Court.  Feb- 
ruary Term,  1874, 

For  the  facts,  see  the  decision. 

&  P.  Thurmond  ;  John  C.  Reed,  for  plaintiff  in  error. 

T.  W.  RucKER ;  Cobb,  Erwin  &  Cobb,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de« 
fendant  to  recover  damages  for  injuries  sustained  in  conse- 
quence of  the  defective  construction  and  dangerous  condition 
of  a  bridge,  or  the  abutment  thereof,  within  the  corporate 
limits  of  the  town  of  Athens,  across  the  Oconee  river.  The 
defendant  pleaded  to  (he  plaintiff's  action  that  the  bridge  com- 
plained of  as  the  cause  of  the  injury  was  constructed  by  the 
ooonty  of  Clarke,  and  was,  and  always  had  been,*  a  county, 
bridge,  controlled  and  managed  by  the  said  county  of  Clarke, 
and  if  any  one  is  liable  to  the  plaintiff  for  the  injury  com- 
plained of  it  is  the  county  of  Clarke,  and  not  the  defendant. 
The  defendant  also  pleaded  that  the  injury  to  the  plaintiff  was 
not  caused  by  the  carelessness  or  negligence  of  defendant,  but 
was  caused  by  the  carelessness  and  negligence  of  the  plaintiff. 
On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$1,000  00.  The  defendant  made  a  motion  for  a  new  trial 
on  the  grounds  specified  therein,  which  was  granted  by  the 
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)laiiitifF  excepted.  Tlie  court  refused  the  d»- 
st  to  charge  the  jury  "that  tlie  fact  that  a 
:ream  crossing  a  public  road  is  located  withio 

iucorporated  town  does  not  of  itself  onst  the 
ol  and  management,  and  does  not,  tliereTore, 
e  town  any  obligation  to  keep  said  tn-idge  and 
es  in  repair,  if  it  be  a  county  bridge,"  but  in 

charge,  that  "if  the  jury  find  tliat  the  em- 
'hich  the  plaintiff  all^s  he  was  injured  ia 
orate  limits,  and  if  the  jury  are  satisfied  from 
lat  the  plainliETwas  injured,  as  he  alleges,  on 
mt,  in  consequence  of  the  neglect  of  the  de- 
iroper  precautionary  measures  at  said  embenk- 
it  accidents  to  pfissengers,  then  the  plaintiff  is 
rer  of  the  defendant  compensation  in  damages 
e  sustained."  The  embankment  mentioned  in 
le  court,  it  appears  from  the  evidence  in  tlie 

abutment  of  the  bridge,  and  connected  tbere- 
ippears  from  the  evidence  that  the  town  cor- 
buted  funds  as  a  donation  for  the  building  of 
:  it  was  built  onder  the  supervision,  control 
it  of  the  county.  There  ia  no  doubt  that  if  tlte 
1  built  by  the  cori>oratio»,  within  its  limits, 
r  granted  to  it  by  the  general  assembly,  and  the 
t  of  its  streets,  the  defendant  would  have  beea 
lintiff  for  the  injury  sustained  in  oousequeuce 
condition.  But  that  is  not  the  case  now  befiire 
idge  was  the  property  of  the  county,  and  not 
r  the  muninpal  cor[H>nition,  although  within 
le  corpM-ation,  it  was  not  bound  to  keep  it  in 
bsence  of  any  statutory  liability  to  do  so.  In 
e  corporation  of  the  town  of  Athens  was  not 
in  repair  a  bridge  across  a  stream  which  was 
'  tlie  county  of  Clarke,  although  the  same  was 
orate  limits  of  the  town,  unless  that  duty  had 
n  it  by  some  statute  law  of  the  state.  Tliere 
ice  of  n^ligence  on  the  part  of  the  plaintiff 
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which  would  have  authorized  the  court  to  charge  the  jury  in 
relation  to  that  poiut  in  the  case,  which  the  court  failed  to  do. 
Bj  refusing  the  defendant's  request  to  charge  the  jury,  and 
chaining  them  as  it  did,  the  court  wholly  ignored  the  ques- 
tion as  to  the  ownership  of  the  bridge  by  the  county  of 
Clarke,  which  was  one  of  the  main  grounds  of  the  defendant's 
defeDse.  This,  in  our  judgment,  was  error;  but  as  the  court 
has  corrected  its  own  errors  by  granting  a  new  trial,  we  affirm 
the  judgment  of  the  court  below. 
Judgment  affirmed. 


Bandall  Taylor,  plain tiflF  in  error,  va,  Tapley  H.  Stew- 
art, defendant  in  error. 

1.  When  a  vendee,  suing  on  a  breach  of  warranty,  shows  that  since  his  pur- 
chase the  land  has  been  sold  by  the  sheriff  under  an  execution  against  a 
third  person,  and  possession  by  the  defendant  in  execution  after  the  rendi- 
tion of  the  judgment,  and  that  he  has  surrendered  to  the  purchaser  at  sher- 
iflf's  sale,  on  a  demand  by  him,  the  onus  probandi  is  cast  upon  the  war- 
rantor. 

2.  Under  section  3583  of  the  Code,  the  possession  of  land  for  four  years  dis- 
charges it  only  from  the  lien  of  judgments  against  the  yendor. 

Warranty.  Judgments.  Lien.  Before  Judge  Knight. 
Cobb  Superior  Court.    November  Term,  1874. 

Taylor  brought  complaint  against  Stewart  on  his  warranty 
embraced  in  a  deed  executed  by  him  on  February  6th,  1872, 
conveying  a  five  acre  tract  of  land  to  the  plaintiff  for  the  ex- 
pressed consideration  of  860  00.  The  defendant  pleaded  the 
general  issue,  and  that  the  plaintiff  had  surrendered  posses- 
sion of  the  land  to  a  title  which  was  not  paramount. 

The  facts  were,  in  brief,  as  follows :  On  October  7th,  1873, 
the  land  covered  by  the  aforesaid  warranty  was  sold  by  the 
sheriff  under  an  execution  in  favor  of  N.  B.  Green  t?«.  Henry 
White,  and  purchased  by  Henry  C.  White.  The  defendant 
in  ji*  /a.  was  in  possession  of  the  land  after  the  date  of  the 
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II  wliicli  said  execution  issued.  The  plaintiff  sur- 
e  land  to  tlie  purchaser  at  the  sheriff's  sale.  This 
er  the  objection  of  the  defendant,  who  wished  him 
le  title  of  such  purchaser.  Posseosioa  of  the  land 
idant,  and  the  plaintiff  holding  under  him,  was 
more  than  four  years  before  auoh  sheriff's  sale, 

levy  on  the  property  had  been  previously  made, 
■n  pending. 

found  for  the  plaintiff  (60  00,  with  interest  from 
th,  187:2.     The  defendant  moved  for  a  new  trial, 

verdict  was  ooulrary  to  the  law  and  the  evidence, 

tiie  court  refused  to  charge  the  jury  "  that  if  the 
lad  purchased  the  land  in  good  faith,  and  he 
liiiming  under  him  had  been  in  possession  thereof 
irs  prior  to  the  advertisement  of  the  sheriff,  thea 
nt's  title  was  superior  to  that  derived  from  such 
n  charging  to  the  contrary.  The  motion  was  sus- 
the  [>laintiff  excepted. 

W.  J.  Winn,  for  plaintiff  in  error. 

Vndersos  &  Irwinj  George  N.  Lestbb,  for 


Judge. 

rought  his  action  against  Stewart  for  breach  of 
ntained  in  the  dec<I  of  the  latter  to  the  former  for 
.  The  defendant  pleaded  the  general  issue,  and 
It  plaintiff  had  surrendered  possession  to  a  title 
int.  On  the  trial,  plaintiff  proved  tliat  when  he 
re  was  a  judgment  against  one  While  in  favor  of 
i;  that  White  was  in  j>os3ession  of  the  premises 
dgmentwas  obtained  gainst  him;  that  theexpca- 
issueil  on  tlie  judgment  had  been  levied  on  the 
sheriff,  sold  by  him,  and  that  plaintiff  had  sur- 
ssession  to  the  purchaser  at  sheriff's  sale.  It  ap- 
the  defeudant  in  tliis  action  and  the  plaintiff  bad 
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been  in  possession  (after  tacking  the  two  possessions,)  more 
than  foar  years  afler  the  judgment  against  White  was  ob- 
tained. But  it  did  not  ap|)ear  that  defendant  pureliased  from 
White.  Under  tliis  proof,  a  verdict  was  rendered  for  the 
plaintiff,  wiiich,  on  motion,  was  set  aside  and  the  court  granted 
a  new  trial.  Did  the  couft  err  in  his  judgment  allowing  the 
new  trial  ?  » 

1.  In  WhoUey  tw.  Newaon^  10  Georgia.,  74,  it  was  held  \. 
thaf  a  purchaser  at  sheriff's  sale  has  onlytoshow  his  deed,  the  \ 
execntion  under  which  the  land  was  sold,  and  prove  title  in  ' 
the  defendant,  or  possession  since  the  rendition  of  the  judg- 
ment, and  the  onus  probandi  is  cast  upon  the  opposite  party.'' 
This  case  comes  within  the  principle  there  maintained.  If  the 
purchaser  at  sheriff's  sale  had  brought  ejectment  against  Tay-  ' 
lor,  the  plaintiff,  and  had  shown  on  the  trial  that  Green,  the 
defendant,  in  tlie  execution  under  which  he  bought,  was  in  , 
possession  of  the  land  after  the  rendition  of  the  judgment  on 
which  the  execution  was  issued,  and  produced  the  sheriff ^s 
deed  and  the  execution,  the  onus  probandi  would  have  l)e<  n 
cast  on  Taylor.  Not  wishing  to  contest  a  suit  when  all  that 
could  be  proved,  he  surrendered  possession  to  the  purchaser. 
True,  he  did  so  at  his  peril,  that  is,  if  the  title  in  fact  was  not 
in  Green,  or  if  the  land  was  really  not  subject*  to  the  judg- 
ment, he  could  not  recover  against  Stewart,  his  vendor  on  the 
warranty,  for  that  vendor  would  have  the  right  to  defend 
himself  on  all  the  grounds  that  could  have  been  set  up  for 
Taylor  had  he  refused  to  surrender  to  anything  less  than  a 
judgment  of  ouster.  As  he  did  not  choose  to  litigate  with 
the  purchaser,  but  yielded  the  possession,  why  should  he  not 
have  the  same  rule  administered  to  him  in  his  suit  against 
Stewart,  that  would  have  governed  the  case  had  that  purchaser 
brought  action  against  him?  Had  Taylor  not  bought  from 
Stewart  and  the  purchaser  had  sued  the  latter,  that  rule  would 
have  been  the  law  of  the  case ;  and  where  the  purchaser  has 
proved  what  Taylor  has  now  proved  the  onus  would  have 
^n  cast  on  Stewart.  Why  then  is  it  not  cast  by  the  same 
proof  in  Taylor's  action  for  a  breach  of  the  warranty  ?    We 
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could  only  be  prima  facie  proof  in  either  case,  aod 
ruling,  Stewart  stands  on  the  same  law  as  to  the  rule 
cc  ttiat  would  have  governed  him  in  a  cont«st  over 
nth  the  purchaser  to  whom  Taj*  lor  gave  up  the  poe- 

o  the  other  point,  it  is  clear  that  section  3583  of  the 
'  discharges  land  from  the  lien  of  judgments  against 
r,  where  it  has  been  iu  the  possession  of  a  bona  fide 
for  four  years.  Such  is  the  express  provision  of  the 
id  such  has  been  the  decision  in  several  coses  by  tliis 
fe  think  the  court  erred  in  granting  the  new  trial, 
eut  reversed. 


W.  RucKER,  plaintiff  in  error,  tw.  The  Athe.vs 
NUFACTUBINO  CouPAKY,  defendant  in  error. 

ial  of  an  action  for  damages  lo  plaintiff's  land  by  back  water  from 
's  mill-dam,  it  appeared  that  it  was  only  during  freshets  and  floods 
lainliff 's  land  was  overflowed ; 

was  error  in  the  judge  lo  refuse  to  pennit  the  defendant  to  prove 
ir  below  its  dam  the  banks  of  the  rivers  were  high  and  close  to- 

that  when  the  water  rose  so  as  to  be  two  feet  in  (he  dam,  the 

as  high  below  the  dam  as  above  it. 

ion  for  damages  to  the  plalnlifT's  land  caused  by  the  defendant's 
as  well  as  in  other  actions  of  trespass,  if  it  appear  that  "other 
igent  circumstances, /iv/o/ti/irra/^  largely  in  causing  the  injurious 
ch  damages  are  too  remote  to  be  the  basis  of  a  recovery." 

9.  Evidence.  Damages.  New  trial.  Before  Judge 
lurke  Superior  Court.     February  Adjourned  Term, 


brought  case  against  the  Athens  Manufacturing 
for  $5,000  00  damages,  alleged  to  have  been  sus- 
reason  of  water  being  backed  upon  the  plaintiff's 
le  millnlam  of  the  defendant.  The  defendant  plead- 
iieral  issue.     The  jury  found  for  the  plaintiff  f  I,- 
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500  00.     The  defendant  movei!  for  a  new  trial  upon  the  fol- 
lowingy  amongst  other  grounds,  to-wit: 

let.  Because  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  prove  by  Robert  L.  Bloomfield  tliat  there  was  a 
contraction  in  the  Oconee  river  immeiliately  below  ihe  defend- 
ant's dam ;  that  the  stream  was  a  great  deal  narrower  there 
than  above,  and  the  banks  steep  and  high ;  that  there  was  an 
abrupt  bend  of  the  river  at  that  point,  so  that  in  times  of 
freshets,  when  the  water  rose  to  the  height  of  two  feet  on  the 
defendant's  dam^  it  was  backed  over  the  same  from  below,  un- 
til the  whole  surface  of  the  water  above  and  below  became 
level,  and  covered  the  dam  so  as  to  conceal  it  entirely. 

2d.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follow:  "If  the  jury  should  believe  from  the  evidence  that 
the  said  dam  did  contribute  to  some  extent  to  occasioning  the 
damages  complained  of,  still,  if  other  and  contingent  circum- 
stances preponderate  largely  in  causing  the  injurious  effect, 
such  damages  are  too  remote  to  be  the  basis  of  recovery,  and 
the  jury  should  find  for  the  defendant." 

It  is  deemed  unnecessary  to  incorporate  tlie  voluminous 
testimony. 

The  motion  was  sustained  and  a  new  trial  ordered.  To 
this  ruling  the  plaintiff  excepted. 

Speer  &  Thomas;  T.  W.  Rucker,  for  plaintiff  in  error. 

Cobb,  Erwin  &  Cobb,  for  defendant. 

McCay,  Judge. 

1.  We  think  the  judge  clearly  erred  in  refusing  to  |)ermit 
the  defendant  to  prove  the  conformation  of  the  banks  of  the 
stream  below  the  dam.  Under  the  evidence,  as  admitted  by 
all  parties,  the  plaintiff's  land  only  suffered  in  times  of  high 
water.  The  proof  shows  that  at  times  of  high  water  the  de- 
fendant's dam  was  itself  submerged,  and  that  the  back  water 
was  caused  by  the  ^larrowness  of  the  passage  below  his  dam. 
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ras  a  material  &ct,  beariitg  directly  upon  the  queetioD 
>ute,  to-wit:  whether  tlie  defendaat's  dam  was  the  cauM 

overflow  of  the  plaiiitifT's  land.  It  is  said  tliat  in  fiict 
'idence  was  afterwards  admitted ;  and  it  is  true  tliat  the 

the  submergence  of  the  defendant's  dam,  in  time  of  a 
I  litgh  stage  of  water,  did  come  out.  But  the  plaintiff 
right  to  bring  out  the  fact  and  the  cause  of  it,  not  in- 
illy  bat  as  a  point  of  his  case.  He  had  a  right  to  muke 
at,  decided  ami  clear,  and  to  rely  on  it  as  an  important 

I  of  his  defense.  This  the  ruling  of  tlie  court  denied 
nd  though  it  were  true  that  one  of  tlie  facts,  to-wit:  the 
rgence  of  the  dam,  wasin  evidence,  yet  under  the  ml- 
the  court,  the  jury  might  fairly  refuse  to  give  that  fiict 
weight,  since  the  judge  had  said  that  what  existed  below 

II  was  not  proper  for  consideration.  We  feel,  therefore, 
ndge  Kice  very  properly  corrected  bis  own  error  by 
ig  a  new  trial.  The  mere  &ct  that  two  events  are  coin- 
or  that  one  happens  soon  afler  the  other,  is  very  weak 
Irbat  one  is  the  cause  of  the  other.  Coincidence  is  not 
I,  especially  one  otse  of  coincidence.  There  must,  to 
nable  man,  be,  also,  some  reasonable  effect  or  cause  tliat 
ng  to  human  ex]>erience,  acting  under  tlie  known  laws 
ire,  produces  the  eflect.  I  remember  to  have  read  of  a 
ized  boy  who  bad  no  companions  and  but  little  instruc* 
'ho  was  firmly  convinced,  from  his  observation,  that 
ving  of  certain  trees  near  hts  home  was  the  cause  of 
ids  that  he  noticed  always  blew  when  they  waved;  aod 

know  of  a  thousand  superstitions  based  on  nothing 
e  simple  fact  that  one  event  has  happened  soon  afler 
cidently  with  another.  The  backing  of  water  is  regu- 
y  the  plainest  and  simplest  laws.  An  obstruction  in  a 
cannot  go  further  back  in  its  influence,  than  to  a  point 
vitli  a  line  drawn  from  the  top  of  the  obstructioa, 

the  measurements  of  the  engineer  are  worth  anytbing^ 
-7  ought  to  be  worth  more  than  the  opinion  of  many 
€8,  it  is  impossible  that  the  overflow  of  this  land  is 
by  the  dam.    And  we  are  free  to  say  that  we  have  qo 
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confidence  in  the  opinion  of  any  one  that  attributes  an  over- 
flow to  a  cause  below  a  point  where  there  is  rapid  water. 

2.  We  think,  too,  the  court  should  have  given  to  the  jury 
that  clause  of  section  3072  relating  to  remote  damages.  It  is 
plain  and  definite,  and  in  accord  with  the  idea  of  sections 
3073,3071  and  3070  of  the  Code,  and  they  are  all  based  on 
tlie  sound  principle  that  in  every  tort  there  must  be  a  Hue 
drawn  Romewhere  as  to  the  limit  of  the  causes  producing. 
Human  actions  and  events  of  all  kinds  rarely  ever  have  but 
one  cause;  and  the  law,  we  think,  wisely  only  gives  an  action 
for  the  prime,  the  leading,  effective  cause.  It  seems  absurd 
to  oontemplate,  one  suing  two  or  three  persons  for  independ- 
ent acts,  each  contributing  to  the  result,  to-wit:  a  wrong,  and 
to  have  juries  dividing  out  the  respective  liabilities  of  each 
wrong-doer,  at  different  times,  before  different  courts,  and  per- 
haps on  wholly  different  principles.  We  think  the  rule  of 
the  Code  applicable  to  this  and  to  all  cases  of  damages,  and 
that  the  rule  of  remoteness  applies  not  only  to  the  damages 
which  are  the  result  of  the  act,  but  to  the  cause  of  the  act. 
That  it  is  no'  only  true  that  damages  which  are  the  direct 
prodnct  of  the  act  are  the  limit,  but  that  only  such  acts  aa 
prepomlerate  largely  in  producing  even  a  direct  result  are  the 
subject  of  suit.  Any  other  rule  would,  in  almost  every  wrong, 
set  afloat  a  number  of  actions,  when  the  law  only  intends  that 
the  principal  cause  shall  be  the  basis  of  a  suit. 

Judgment  affirmed. 


Bansohb  Babn^es  d  d.^  plaintiffs  in  error,  vs.  Abner  F. 
Underwood,  administrator,  defendant  in  error. 

I.  The  orders  of  the  courts  of  ordinary  of  this  state,  in  matters  connected 
with  wills  and  the  administration  of  estates,  are  judgments  of  courts  of 
general  jurisdiction,  and  the  necessary  jurisdictional  facts  need  not  appear 
on  the  face  of  their  proceedings. 

2.  The  admissibility  of  letters  of  administration  presents  a  question  for  the 
court  with  which  the  jury  has  nothing  to  do. 
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iiiit  was  coBuneiiceii  id  oae  coontj  foe  >  tract  of  land,  a  pul  of 
.J  in  another  coanly,  priot  to  the  adoption  <rf  the  constttntiaa  of 
I  (he  tra]  was  Dot  had  dduI  sabscqaeal  thereto,  a  recovery  nu;  be 


veaU   Conrts  of  ordinanr.   Judo;mentB.   Jarisdiction. 
Land.      Venae.      Before    Judge    McCinx:!HEli. 
Superior  Conrt.     February  Term,  1874. 

e  facts  of  ihtscas^  see  the  decision. 

&SDER  &  Wright,  for  plaiDtifls  m  error. 

Dabnev,  for  defendant 

;eb,  Cliief  Justice. 

■as  an  action  of  ejectment  brought  in  the  common 
,  in  fiivor  of  Jolm  Doe,  fx  dem.,  A.  F.  Underwood, 
roinistrator  of  Ransome  Barnes,  deceaseil,  against  the 
Is  to  recover  two  lots  of  land  alleged  (o  be  located  in 
ounty.  The  declaration  was  filed  in  (he  clerk's  oiSce 
iperior  court  of  Gordon  county,  od  the  17th  day  of 
868,  and  the  defendants  pleaded  the  general  issue 
te  of  limitations.  Upon  the  trial  of  the  case,  in  1874, 
tiR* introduced  the  following  evidence: 

deed  from  E.  W.  Holland,  as  gnardian,  to  Bansome 
lie  testator,  for  lot  namber  one  handretl  and  tbirty- 
ity-fbnrth  district  and  third  9ecti(Hi,  dated  Kovember 
i.     This  being  one  of  the  lots  in  dispute. 

tieed  from  Thomas  Watson  and  M.  D.  Rogers  to 

Barnes,  (he  testator,  for  lot  number  one  hundred 
-nine,  twenty-fourth  district  and  third  section,  dated 
r  3d,  1838.  This  being  the  other  lot  in  dispute. 
Iters  of  administration,  with  the  will  annexed,  of 
B-tmes,  the  testator,  granted  by  tlie  ordinary  of  Hall 
ieorgia,  to  A.  F.  Umlerwood,  at^mponied  with  an 
ition  from  (he  reccnds  of  the  court  of  ordinary  of 
ty,  containing — 

o>py  of  RansfHne  Barnes'  will,  execnled  on  (he  23lh 
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day  of  January^  1864^  in  which  Thomas  Barnes  alone  was 
appointed  executor. 

2d.  Probate  of  the  will  in  common  form  before  the  ordi- 
nary on  the  5th  of  September,  1864. 

3d.  The  qualification  of  Thomas  Barnes,  as  executor,  and 
an  order  admitting  the  will  to  record,  September  6th,  1864. 

4th.  Letters  testamentary,  granted  by  the  ordinary  to 
Thomas  Barnes,  September  5th,  1864. 

5th.  An  order  from  said  coiirt,  September  term,  1864, 
granting  to  Thomas  Barnes,  executor,  leave  to  sell  all  the 
real  estate  of  the  testator. 

6lh.  A  petition  from  Clemeth  Cavendar,  as  guardian  ot 
Bome  of  the  heirs-^U'Iaw  of  the  estate,  charging  waste  and  mis- 
management against  the  executor,  and  asking  for  a  rule  re- 
quiring him  to  show  cause,  at  the  December  term  of  the  court 
of  ordinary,  why  he  should  not  give  security  for  the  faithful 
execution  of  his  trust. 

7th.  An  order,  grante<1  November  term,  1866,  in  pursuance 
of  the  petition  requiring  the  executor  to  show  cause  at  the 
next  term  why  he  should  not  give  security  or  have  his  letters 
revoked. 

8th.  A  notice  published  by  Thomas  Barnes,  of  which  the 
following  is  a  copy  : 

"  All  persons  concerned  are  hereby  notified  that  I  shall  ai>- 
ply  to  the  honorable  court  of  ordinary  of  Hall  county,  at  the 
January  term  next  of  said  court,  for  leave  to  resign  the  trust 
rei)osed  in  me,  as  executor  of  the  last  will  and  testament  of 
Kausome  Barnes,  lat«  of  said  county,  deceased.  November 
6th,  1866.  Thomas  Barnes.'^ 

9tb.  An  order  of  the  court  of  ordinary  of  Hall  county,  of 
which  the  following  is  a  copy : 

"GEORGIA— Hall  County: 

"  Court  of  Ordinary.     January  Ttrm^  1867. 

"A  rule  nm  having  been  issued  at  the  November  term  last 
of  this  court,  against  Thomas  Barnes,  executor  of  the  last  will 
and  t^tament  of  Ransome  Barnes,  late  of  said  county,  deceased, 
Vol.  liv.  7. 
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ig  him  to  show  cause  why  he  should  not  be  reqiiired 
boiid  and  security  for  the  faithful  discharge  of  the 
posed  in  him  as  execulorof  said  last  will  and  tcsti- 
nd  the  said  Thoaias  Barnes,  executor  as  aforesaid,  liav- 
jlished  his  notice  in  the  The  Air  Line  Eagle,  a  public 
for  the  s|)ace  of  two  months,  to  all  concerned,  for 
I  resign  the  (rust  reposed  in  him  as  executor  as  afore- 
d  no  objection  having  been  made,  and  his  resignation 
been  accepted  and  allowed,  and  he  having  sn^ested 
le  of  A.  F.  Underwood  as  a  fit  and  prqper  peraoa  to 
it  the  administration  on  said  estate,  and  no  objectiua 
been  made,  and  the  said  A.  F.  Underwood  having 
>d  (o  take  said  administi-ation,  and  baving  given  bond 
irity,  and  qualified  in  terms  of  the  law ;  it  is  there- 
]ered  by  the  court  that  the  resignation  of  Thomw 
executor  of  the  last  will  and  testament  of  Ransome 
deceased,  be,  and  the  same  is  hereby  accepted  and 
,  and  that  A.  F.  Underwood,  be,  and  he  is  hereby  ap- 
administrator  on  said  estate  with  the  will  annexe<l, 
t  letters  of  administration  do  issue  to  him  in  terms  of 
A.  M.  CoCHEAN,   Ordincaj." 

bregotng  notice  and  order  given  in  full,  furnish  die 
of  objection  to  the  admissibility  of  the  letters  of  ad- 
ktion,  which  were  overruled  by  the  court. 
PkintiS'  also  introduced  witnesses  on  the  stand,  who 
that  dtfeudants  went  into  poBaession  of  the  two  lots 
by  permission  of  the  testator,  who  was  their  &ther, 
,  or  about  tliat  time,  and  had  lived  there  ever  since, 
vitness  stated  that  he  had  paid  some  rent  wheat  to  the 
once,  when  on  a  visit  to  his  children  in  Gordon  coun- 
:  rented  some  of  the  land,  he  thought,  in  1855  and 
id  in  1860  and  1861,  from  the  defendants,  who,  at 
,  told  him  they  were  authorized  by  their  father  to 
>i  of  the  lauds  as  they  could  not  cultivate,  and  this 
I  to  be  paid  to  their  &ther,  but  they  were  not  to  pay 
,  for  what  they  cultivated  tliemselves.    Never  beard 
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defeodaots  claim  any  tide  to  the  land  siDce  the  suit  was  be- 
gan. The  land  belonged  to  their  father  and  they  held  under 
him,  rent  free,  for  what  they  cultivated  themselves,  about  one 
handred  acres  cleared,  worth  $3  00  to  %Z  50  per  acre  per 
aonum  for  rent 

A.  F.  Underwood,  the  plaintiff,  testified  that  after  the  ex- 
ecator  qualified,  he  met  defendant,  Ransome  Barnes,  in 
Gainesville,  and  heard  him  complain  that  the  executor  had 
not  been  out  to  Gordon  county  to  take  possession  of  these 
lands,  and  that  he  was  mismanaging  the  estate.  He  statei), 
also,  that  after  his  own  appointment,  in  answer  to  a  letter 
written  by  him,  he  received  one  from  ^Ransome  Barnes,  the 
defendant,  asking  to  be  appointed  agent  to  rent  the  Gordon 
county  lands,  and  thus  save  witness  the  expense  of  traveling. 
The  testator  lived  and  died  in  Hall  county — left  ten  or  twelve 
children.  His  estate  consisted  of  about  five  hundred  acres  of 
land  in  Hall  county,  and  this  land  in  Gordon,  besides  per- 
sonal property. 

The  executor  had  sold  all  the  personal  property  before  he 
resigned;  never  paid  any  of  the  money  to  witness;  don't 
know  what  he  did  with  it;  witness  sold  the  land  in  Hall 
county,  for  which  he  received  about  $1,300  00;  thinks  the 
executor  sold  the  personal  property  for  about  $1,200  00. 

After  witness  was  appointed  administrator  he  went  to  Gor- 
don county  to  see  about  the  land,  and  stayed  all  night  with 
defendants,  and  they  admitted  to  him  that  said  lands  belonged 
to  their  father's  estate,  and  that  they  held  the  same  during  his 
lifetime,  nnder  him,  and  admitted  themselves  to  hold  under 
witness  as  administrator  of  said  estate ;  never  heard  either  of 
litem  claim  any  title  to  the  land,  or  any  part  of  it,  until  aft;er 
this  suit  was  b^un ;  witness  went  to  Gordon  county  again 
three  or  four  months  before  suit  was  brought,  and  demanded 
possession,  as  he  wanted  to  sell  ami  close  out  the  estate;  they 
declined  to  surrender,  because,  as  they  said,  they  ought  to  be 
entitled  to  this  land  as  their  part  of  the  estate. 

All  the  witnesses  testified  that  each  of  the  lots  were  divided 
by  the  Oostanaula  river,  and  that  portion  of  them  east  of  the 
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river  was  in  Gordon  county,  while  that  |)ortion  of  them  west  of 
the  river  was  in  Fh>y(l  county,  the  said  river  heing  the  divid- 
ing line  between  the  two  counties.  The  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiff  for  the  two  lots 
of  land  in  dispute.  The  defendants  made  a  motion  for  a  new 
trial  on  the  several  grounds  set  forth  in  the  record,  which  >vas 
overruled  by  the  court,  and  tiie  defendants  excepted.  The 
errors  alleged  to  the  ruling  of  the  court  in  refusing  the  new 
trial,  which  were  insisted  on  here,  were :  First,  in  admitting 
in  evidence  the  letters  of  administration  over  defendants'  oI> 
ieciions.  Second,  in  charging  the  jury  that  the  admissibility 
of  the  letters  of  administration  was  a  question  of  law  for  the 
court,  with  which  the  jury  had  nothing  to  do.  Third,  in 
charging  the  jury  that  if  they  believed  from  the  evidence  the 
plaintiff  was  entitled  to  recover,  he  was  entitled  to  recover  all 
the  land  sued  for,  as  well  that  being  in  Floyd  county  as  that 
being  in  Gordon  county,  notwithstanding  the  suit  was  brought 
in  Gordon  county,  on  the  17th  March,  1868. 

1.  The  point  made  by  the  plaintiff  in  error  upon  the  record 
of  the  court  of  onlinary  of  Hall  county,  appointing  Under- 
wood administrator  on  the  estate  of  Barnes,  is,  that  it  appears 
on  the  face  of  that  record,  that  his  appointment  was  ill^al, 
inasmuch  as  the  positive  requirements  of  the  statute  law  of 
the  state  had   not  been  complietl  with,  as  specified  in  the 
2610th  section  of  the  Code,  in  relation  to  the  appointment  of 
the  administrator  when  the  former  executor  of  Barnes  re- 
signed, the  more  especially  as  it  did  not  appear  thitt  any  citar- 
lion  was  ever  issued  to  the  next  of  kin  of  the  deceased  testator 
to  appear  and  show  cause  why  Underwood  (who,  so  far  as  the 
record  shows,  was  a  stranger  in  blood  to  the  testator,)  should 
not  be  appointeil  in  the  place  of  the  defa,ulting  resigned  exe- 
cutor, and  upon  his  recommendation,  the  said  next  of  kin 
never  having  ha'd  their  day  in  court  to  object  to  his  appoiatr- 
ment,  and  therefore  the  same  was  illegal.     If  this  was   an 
open  question  in  this  court,  I  should  hold  that  the  appoint- 
ment of  Underwood,  as  shown  by  the  record  from  Hall,  ^^jv^as 
made  without  authority  of  law,  for  the  reasons  stated  iu  my 
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dissenting  opinioD  in  Davie  t?«.  McDanid^  41th  Georffia  i2€- 
prtSf  195,  and  for  the  additional  reasons  nrged  on  the  argu- 
ment by  the  counsel  for  tiie  plaintiff  in  error  in  this  case. 
But  the  majority  of  this  Court  held,  in  Davie  V8,  ilcDaniel, 
that  the  judgments  of  the  courts  of  ordinary  in  this  stute,  in 
matters  connected  with  wills  and  the  administration  of  estates, 
were  judgments  of  (K)urts  of  general  jurisdiction,  and  that  the 
uecessary  jurisdictional  facts  need  not  to  appear  on  the  face  of 
their  proceedings.  Such  is,  therefore,  now  tlie  settled  rule  of 
law  in  this  state  in  relation  to  that  question  until  the  general 
aasembly  shall  otherwise  declare  what  is  the  true  intent  and 
meaning  of  the  4114th  and  4115  sections  of  the  Code. 

2.  Tiiere  was  no  error  in  the  charge  of  the  court  that  the 
admissibility  of  the  letters  of  administration  was  a  question 
of  law  for  the  court,  with  which  the  jury  had  nothing  to  do. 

3.  Nor  do  we  find  any  error  in  the  charge  of  the  court, 
fix)m  the  evidence  in  the  record,  that  the  plaintiff  was  enti- 
tled to  recover  the  land  sued  for  in  the  county  of  Floyd,  al- 
though the  suit  was  commenced  in  the  county  of  Gordon  in 
March  prior  to  the  adoption  of  tlie  constitution  of  1868,  which 
declares  that  cases  respecting  titles  to  land  shall  be  tried  in  the 
county  where  the  land  lies,  except  where  a  single  tract  Is  di- 
vided by  a  county  line,  in  which  case  the  superior  court  of 
either  county  shall  have  jurisdiction.  When  this  case  was 
tried,  in  1874,  the  court  had  jurisdiction  to  try  it  in  either 
county,  and  it  was  tried  in  Gordon  county,  the  county  line 
between  Gordon  and  Floyd  counties  dividing  the  tract  of 
land  sued  for. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Susan  C.  Forbes,  plaintiff  in  error,  vs.  Thomas  F.  Ander- 
son et  al.,  defendants  in  error. 

Where  the  application  for  the  twelve  months'  support  of  a  widow  and  minor 
children  was  made  by  the  administrator,  and  during  litigation  growing  out 
of  objections  filed  by  creditors,  the  case  was  adopted  by  and  prosecuted  in 
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name  of  the  widow,  and  such  fact  appears  in  a.11  the  proceedings  after- 
rds,  il  was  erroi  to  dismiss  the  case  on  the  appeal,  on  motion  of  thecred- 
's,  on  Ihe  ground  thai  the  original  application  was  made  by  the  adminis- 
or,  or  because  the  adminisiraior  did  not  have  notice.  The  application 
■ing  been  signed  by  him  was  sufficient  notice. 

dminialrators  and  executors.  Year's  supfwrt.  Notice, 
re  Judge  Rice.  Banks  Superior  Court.  October  Term, 
I. 

Iiis  caae  is  sufficiently  reported  in  tlie  above  heail-note. 

8TE3  &  Boyd;  C.  H.  Sutton,  for  plainliff  in  error. 

o  appearance  for  defeudants. 

EtiPPE,  Judge. 

was  said  in  Mackle,  BeaiHe  &  Company  vb.  QUndenning, 
Georgia,  367,  "it  does  not  apiiear  to  be  a  material  ques- 

in  view  of  the  statute,  who  makes  the  application  for  the 
ve  months' support,  eo  that  the  representaiive  of  the  estate 
notice  of  it,  if  there  be  one."  It  was  also  fui'lher  said, 
the  defendant  made  the  application,  when  acting  as  tern- 
ry  administrator,  he  bad  notice  of  the  application,  and  he 
the  only  rcpi-esentalive  the  estate  had  at  that  time."  In 
otse  the  tem[>oraiy  administrator  had  mode  the  applica- 

and  when  sued  for  a  devaatamt  he  set  up  as  a  discharge 
o  much  of  the  assets,  the  judgment  of  the  ordinary  allow- 
it  as  a  twelve  months'  support  to  the  widow  and  childreo, 
the  plea  and  proof  were  aIlowe<i.  It  may  be  said  that  if 
vidow  received  it,  (the  allowance,)  she  thereby  ratifie<l  llie 
eedings,  and  was  bound  by  them,  but  that  she  was  not 
iped  from  making  her  own  application  by  such  action  of 
administrator,  unless  she  consented  to  it,  or  anerwards 
led  it,  and  tliat  an  administrator  should  not  be  allowed  to 

any  benefit  from  any  proceeding  of  that  sort,  unless  the 

>w  was  bound  by  it  also.     I  admit  tliere  is  some  force  la 

The  re]>resentative  of  the  estate  ought  not  to  institute 

u  f(»  the  widow's  benefit  that  would  bind  creditors,  and 
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not  be  obligatory  on  her.     He  ought  not  to  litigate  with  cred- 
itors, and  if  tlie  result  be  unsatisfactory,  then  the  very  person 
for  whose  benefit  he  was  acting  also  have  the  right  to  renew 
the  case.     I  am  not  satisfied  that  the  widow  would  be  bound 
by  what  was  done  without  her  knowledge  or  consent,  and  un- 
less she   would  be,  the  administrator  should  not  proceed. 
Bat  iu  this  case  the  widow  becomes  the  party  to  the  appli- 
cation.   It  is  true,  it  is  made  in  the  name  of  and  signed  by 
the  administrator.     But  the  first  motion  made  by  the  object- 
ing creditors  recognizes  and  recites  it  as  an  application  of  the 
widow.     That  was  a  motion  to  set  aside  the  order  of  tlie  ordi- 
nary admitting  to  record  the  return  of  the  appraisers  setting 
apart  the  support.     This  motion  was  allowed,  as  it  seemed  tlie 
order  was  prematurely  granted.     The  case  then  proceeded  ex- 
clasively  in  the  name  of  Mrs.  Forbes,  the  widow.     The  ap- 
peal bond  by  thb  creditors  was  given  to  her,  and  it  comes  to 
tills  court  in  her  name  as  plaintiff  in  error.     She  has  adopted, 
ratified,  and  is  prosecuting  the  application  made  by  the  admin- 
istrator for  the  benefit  of  herself  and  children.     She  accepts 
the  very  position  she  was  recognized  as  occupying  by  the  ob- 
jecting creditors  in  the  first  step  they  took,  and  as  a  party 
directly  to  the  proceedings  will  be  bound  by  the  result.     The 
creditors  can  ask  no  more.     As  the  administrator,  of  course, 
bad  notice  of  his  own  action,  the  law  is  satisfied  on  that  point. 
As  Mrs.  Forbes  desires  to  prosecute  the  application,  we  see  no 
reason  from  the  facts  stated,  why  she  should  not  be  allowed  to 
do  so,  and^think  the  dismissal  of  it  was  error. 
Judgment  reversed. 


Mary  E.  Bagos^  plaintiff  in  error,  vs.  John  Baggs,  defend- 
ant in  error.  • 

I.  A  husband  and  wife,  with  the  view  to  a  settlement  of  difficulties  between 
them,  and  for  the  purpose  of  executing  a  parol  contract  made  prior  to  mar- 
riage, conveyed  the  one  undivided  half  of  a  house  and  lot  to  a  trustee, 
upon  condition  that  he  should  hold  the  legal  title  thereto  for  the  benefit  of 
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the  wife,  the  use  and  occupadoo  of  said  propeity  to  be  mutual  between  the 
husband  and  wife  during  their  natural  lives,  but  in  the  event  of  the  death 
of  the  husband  first,  then  the  wife  to  have  the  right  to  possess  the  property 
during  her  life  or  vridowhood,  and  if  she  married  again,  the  same  to  be 
sold  and  the  proceeds  divided  between  the  wife  and  the  son  of  the  husband 
or  his  legal  heirs.  It  was  further  stipulated  that  neither  party  should  have 
the  right  to  dispose  c^  their  interest  in  the  prc^rty  without  the  consent  of 
the  other;  that  in  the  event  the  wife  should  die  fast,  the  husband  was  to 
possess  said  property  diuring  his  life ;  at  his  death  to  be  equally  divided  be- 
tween his  heirs  and  the  heirs  of  his  wife,  or  such  persons  as  she  should 
name  by  will  or  otherwise.  Subsequently,  the  husband  and  wife  were  di- 
vorced without  any  provision  having  been  made  in  regard  to  this  property 
by  the  decree.     The  wife  then  prayed  for  a  partition  : 

I/f/d,  that  she  did  not  have  such  an  interest  in  the  property  as  would  author- 
ize the  granting  of  the  prayer. 

2.  As  the  husband  and  wife  cannot  now  jointly  use  and  occupy  the  premises, 
as  contemplated  by  the  contract  between  them,  a  court  of  equity,  on  a  bill 
filed  by  the  petitioner  making  all  persons  interested  parties,  might  decree 
that  the  property  should  be  rented  out  by  the  trustee,  apd  the  annual  rents 
thereof  divided  between  them. 

Partition.  Divorce.  Equity.  Trusts.  Before  Judge 
Buchanan.    Troup  Superior  Court.     May  Term,  1874. 

The  facts  of  tiiis  case  are  reported  in  the  decision. 

.     Ferbelx.  &  LoNGLEY,  for  plaintiff*  in  error. 

B.  U.  BiGHAM,  for  defendant  in  error.  ^ 

Warner,  Chief  Justice. 

This  was  an  application  for  an  order  to  sell  a  house  and 
lot  in  the  city  of  West  Point  for  the  purpose  of  having  a  par- 
tition of  the  same  between  the  parties  as  tenants  in  commotty 
the  applicant  alleging  tliat  a  fair,  equitable  division  of  the 
house  and  lot  cannot  be  had  without  a  sale  thereof  On  the 
trial  of  the  case,  the  court  held  and  decided  that  the  applicant 
for  partition  did  not  have  such  a  title  and  interest  in  the  hoose 
and  lot  as  would  authorize  the  partitioning  of  the  same,  and 
refused  to  grant  the  application;  whereupon,  the  petitioner  ex- 
cepted. 

1.  It  appears  from  the  evidence  in  the  record  that  in  An* 
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gust,  1870,  Baggs  and  wife,  for  the  purpose  of  settling  certain 
difficQlties  existing  between  them,  and  for  the  purpase  of  ex- 
ecuting a  parol  contract  between  them,  made  prior  to  their 
marriage,  conveyed  the  one  undivideil  half  of  the  house  and 
lot  ill  dispute  to  Taney,  as  trustee,  with  the  understanding 
that  the  trustee  should  hold  the  legal  title  to  said  undivided 
half  of  the  house  and  lot  for  the  benefit  of  Mary  E.  Baggs, 
the  petitioner,  without  any  right  to  control  the  pojisession  of 
the  same,  the  use  and  occupation  of  said  house  and  lot  to  be 
mutual  and  joint  between  Baggs  and  his  wife  during  their 
natural  lives,  to  be  a  home  for  both  of  them  mutually;  but 
in  tlie  event  of  the  death  of  Baggs  first,  then  his  wife  was  to 
liave  the  right  to  possess  and  enjoy  the  house  and  lot  as  a 
home  for  and  during  her  natural  life  or  widowhood,  but  if 
she  married  again,  the  house  and  lot  to  be  sold  and  tlie  pro- 
ceeds thereof  be  equ:illy  divideil  between  the  said  Mary  E. 
Baggs  and  John  A.  L.  Baggs,  the  son  of  said  John  Bag^s,  or 
his  legal  heirs.  It  was  also  stipulated  in  said  agreement  that 
neitljer  party  should  have  the  right  to  sell,  or  otherwise  dis- 
pose of  their  part  or  interest  in  said  house  and  lot  without  the 
consent  of  the  other;  that  in  the  event  tlie  said  Mary  E. 
should  die  first,  the  said  John  Baggs  was  to  have  the  right  to 
possess  and  occupy  said  house  and  lot  for  a  home  during  his 
natural  life,  and  afler  his  death  to  be  equally  divided  between 
his  heirs  and  the  heirs  of  the  said  Mary  E.,  or  such  other  per- 
sons as  the  said  Mary  E.  should  name  by  will  or  otherwise. 
In  1874  Baggs  an^  his  wife  were  divorced,  on  her  petition 
therefor,  by  a  decree  of  the  superior  court  a  mnculo  matri' 
fnonii,  without  making  any  dii4|>osition  of  this  proi^erty,  or 
providing  for  any  alimony  for  the  wife  out  of  it.  In  view  of 
the  facts  disclosed  in  the  record,  we  find  no  error  in  the  judg- 
ment of  the  court  in  refusing  the  application  for  an  order  to 
sell  the  bouse  and  lot  for  a  partition  thereof  between  the  peti- 
tioner and  Baggs,  the  other  party  to  the  post  nuptial  con- 
tract 

2.  Inasmucli  as  the  parties  cannot  now  jointly  use  and  oc- 
cupy the  premises  as  contemplated  by  the  contract  between 
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em,  a  court  of  equity,  on  a  bill  filed  by  tlie  petitioner  mak- 
^  tiie  trustee  ancl  all  persons  interested  under  tliat  contract 
rties,  might  tlecree  that  the  property  should  be  rented  out 
'  the  trusti.«,  and  the  annual  rents  thereof  divided  between 
e  |>arties,  tiie  tnistt«  holding  the  Utie  to  tlie  corpus  of  the 
operty  conveyed  to  liitn,  for  the  purposes  expressed  in  the 
ntract.  There  are  otiier  persons  interfst«il  in  the  property 
ider  the  contract  besides  the  petitioner,  who  may  not  desire 

have  the  pntperty  sold,  and  it  is  one  of  the  express  stipu- 
:ions  in  the  contract,  that  neither  party  shall  have  the  right 

sell  or  otherwise  dispose  of  tlieir  part  or  interest  in  said 
use  and  lot,  without  the  consent  of  tlie  other.  Without 
e  consent  of  both  parties,  the  most  that  a  court  of  equity 
>nld  probably  do,  in  view  of  the  clianged  condition  of  the 
rties,  would  be  to  decree  that  the  pro|>erty  should  be  rentetl 
t  for  the  mutual  benefit  and  protection  of  all  the  parties  in- 
restetl  in  it.  . 
Let  the  judgment  of  the  court  below  be  affirmed. 


ILLIAH  H.  Goodrich  A  al.,  plaintiffn  in  error,  m.  The 
City  Ijoan  and  BurLDma  Associatiox  of  Auousta 
et  al.,  defendants  in  error. 

The  stockholders  of  a  building;  and  loan  associatioii,  after  siity-sii  ioatall- 
nents  had  been  paid  in, unanimously  resolved,  for  the  purpose  of  closing 
lie  business  of  Ihe  company,  to  appoint  a  conflittee  of  their  number  to 
■eport  some  equitable  plan  for  a  settlement  of  their  rights  and  claims  tmier 
■fit.  A  mode  was  reported  by  this  committee,  which  was  adopted  by  a 
najority,  but  which  was  ot^ecled  to  and  protested  against  by  others.  The 
aner  filed  a  bill  to  enjoin  the  tarrying  out  of  the  plan  adopted,  as  being 
mjust  and  in  violation  of  their  rights — claiming  that  the  spirit  and  intent 
)f  the  resolution  fin>t  adopted,  and  the  object  of  the  members  in  agreeing 
o  it,  was  to  have  their  rights  determined  according  to  some  equitable 
ncthod  of  adjustment,  independent  of  the  roles  of  the  body,  and  under 
luch  as  would  govern  in  a  settlement  between  creditor  and  debtor.  They 
ilio  asked  for  general  relief,  account,  settlement,  etc.  The  chancellor,  to 
«hom  at  a  regular  hearing  of  the  bill  were  referred  all  questions  of  Imw 
uid  fact,  decreed  thai  "  an  equitabie  adjustment  is  to  charge  each  borrowci 
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with  the  amount  he  received,  with  seven  per  cent,  interest ;  credit  this  debt 
according  to  the  law  of  partial  payments  with  the  additional  dollar  per 
month  that  he  paid  by  reason  of  being  a  borrower ;  let  him  pay  the  balance 
thus  ascertained  into  the  funds  of  the  association;  then  let  the  entire 
amount  on  hand,  after  deducting  costs  and  expenses,  be  equally  divided 
among  the  shareholders :" 
Held,  that  the  complainants,  who  are  of  the  class  called  borrowers,  cannot, 
under  the  allegations  and  claims  set  up  in  the  bill  and  sustained  by  their 
testimony,  complain  against  the  decree  as  being  unfair  and  inequitable. 

2.  If  the  plan  adopted  by  the  majority  be  not  binding  on  the  association,  and 
by  it  a  number  of  stockholders  have  been  settled  with  and  discharged, 
whereby  complainants  allege  that  they  received  an  undue  share  of  the 
assets,  such  stockholders  may  be  made  parties  to  the  bill  for  the  purpose  of 
having  all  questions  arising  in  the  case  adjudicated,  one  of  which  is  their 
liability  to  refund  such  amounts  as  they  may -have  received  in  excess  of 
their  proper  portion — ^nor  could  that  matter  be  determined  unless  they  be 
made  parties. 

3.  If,  on  the  application  of  complainants,  such  new  parties  are  made  at  the 
hearing,  the  cause  may  be  proceeded  with  so  that  there  may  be  an  inter- 
locutory decree  as  to  the  proper  rule  of  settlement  for  those  who  are  then 
before  the  court,  and  the  chancellor  can  order  in  the  decree  that  it  may 
thereafter  be  opened  for  the  adjudication  of  all  questions  touching  the  lia- 
bility of  those  who  were  brought  in  at  that  stage  of  the  case.  Nor  is  there 
any  necessity  to  postpone  the  collection  of  what  may  be  due  by  complain- 
ants under  the  rule  prescribed  by  the  decree,  until  the  matter  of  the  liability 
of  such  stockholders,  thus  made  parties,  is  determined. 

4-  If  the  officers  of  the  association,  in  good  faith,  earned  out  the  plan  as  was 
adopted  as  hereinbefore  referred  to,  so  as  to  settle  with  a  portion  of  the 
stockholders  in  accordance  therewith,  they  cannot  be  made  individually  re- 
sponsible for  such  action,  though  it  might  finally  be  held  that  such  stock- 
holders could  be  compelled  to  refund  any  exce^  they  may  have  received 
over  what  they  may  rightfully  be  entitled  to. 

Equity.  Buildin^nd  loan  associations.  Parties.  Decrees. 
Corporations.  Officers.  Principal  and  agent.  Before  Wil- 
I«IAM  H.  Hull,  ^^-y  Judge  pro  hoc  vice,  liichmond  Supe- 
rior Court.    April  Term,  1874. 

This  is  the  second  time  this  case  has  been  before  this  court : 
See  48  Georgia  Repotis,  445.  It  is  sufficiently  reported  in 
the  above  head-notes. 

Hook  &  Webb,  for  plaintifls  in  error. 

HcLaws  &  Ganahl  ;  W.  W.  MoNxaoMERY,  for  defend- 
aotB. 


iipitl 
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Fkippe,  Judge. 

I.  The  resolution  nnanimoiHly  n<1o|itec)  I>y  tlie  BtOchhnId-. 
abandons  the  charter  and  rules  uniler  which  the  compan/ 
1  worked  for  sixfy-six  months.  It  was  agreed  tliat  some 
lilable  mode  shonid  be  the  rule  for  settling  their  righb 
5)'  seat.  The  particular  plan  which  was  rejwrted  and  acceptnl 
a  majority  of  the  members,  was  protested  against  by  tlie 
nplainantR  on  being  inequitable,  and  an  injunction  asked 
linst  its  eicecutiorr.  The  bill,  in  snbstaiice,  alleges  that  the 
rit  and  intent  of  the  first  resolution  and  the  object  of  all  in 
«eing  to  it,  was  to  have  their  rights  detei-mined  acconling 
some  equitable  scheme,  indefwndent  of  the  rules  of  the 
ly  and  under  such  as  would  govern  in  a  settlement  between 
ditor  and  debtor.  If  this  be  the  situation,  and  these  com- 
inants  all^c  that  it  is,  what  would  be  such  an  equitable 
de,  would  it  not  be  one  which  would  put  all  on  a  equality 
Gir  as  practicable?  Complainants  are  of  the  class  calletl 
rowers.  Non-borrowers  paid  monthly  $1  00,  into  tlie 
[ipany'«  treasury  for  each  share  they  held.  This  was  paid 
itockholdern.  Jt  was  a  burden  attached  to  their  stock, 
e  borrowers  paid  the  same,  and  in  the  same  capacity,  but 
en  they  borrowe<l  and  received  money  from  the  company, 
y  {mid  an  additional  dollar  per  share  as  a  payment  for  the 
a.  Take  then  two  members.  One  has  paid  in  S66  00  on 
:  share  and  has  received  nothing;  the  other  paid  in  tlte 
le  sum,  but  as  he  borrowetl  at  the  first  meeting,  he  has 
il  in  another  $66  00  for  the  loan.  If  those  two  had  to 
le  between  themselves,  ought  not  the  borrower  to  payback 
sum  advanced  to  him,  with  interest,  less  the  additional 
1  with  interest  thereon  which  he  paid  by  reason  of  bang 
orrowcr;  when  this  was  done,  the  amount  on  hand,  after 
ncting  their  share  of  expense,  could  be  equally  divided  be- 
en them.  This  is  the  principle  adopted  by  the  decree.  It 
bat  an  equitable  adjustment  is  to  charge  each  borrow 
b  the  amount  he  received  with  seven  pe^  cent,  interest; 
lit  this  debt  aooording  to  the  law  of  partial  [Kiyments  with 
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the  additional  dollar  per  month  that  he  paid  by  reason  of  be- 
iaga  borrower,  let  luai  pay  the  balance  thus  ascertained,  into 
the  funds  of  the  association  ;  then  let  the  entire  amount  on 
haml,  after  deducting  costs  and  expenses,  be  equally  divided 
among  the  stockholdei-s.  Let  it  be  noted  that  this  rule  is  not 
declared  to  be  the  one  which  any  member  of  such  a  corpora- 
tion could  enforce  whenever  he  might  haveu  right  to  demand 
that  the  company  should  close  its  workings,  and  that  there 
should  l)e  a  distribution  of  the  assets.  In  such  a  case,  if  there 
was  no  agreement  between  the  members,  the  rules  of  the  asso- 
ciutiou  and  the  law  applicable  thereto  would  govern  the  mode 
to  be  adoptfd.  But  under  the  facts  of  this  case,  the  resolu- 
tion of  the  company,  the  charges  in  the  bill,  and  tiie  proof 
adduced  by  the  complainants,  they  cannot  object  to  the  de- 
cree as  being  unfair  and  inequitable. 

2.  Complainants  charge  that  the  plan  of  settlement  which 
a  majority  agreed  to,  was  not  binding  on  the  association,  that 
uuder  that  plan  a  number  of  shareholders  had  been  settle<l 
with  and  discliarged,  whereby  they  had  received  an  undue 
share  of  theassets,  and  set  up  that  thase  membei^s  should  re- 
fund the  amounts  they  have  received  in  excess  of  their  pro|>er 
portion.  To  effect  this,  such  stockholders  should  be  made 
parties,  and  complainants  have  the  right  to  amend  and  make 
them  ])artie8. 

3.  Those  members  who  were  charged  as  having  received 
more  than  their  portion,  were  made  parties  at  the  hearing,  on 
the  application  of  complainants.  This  did  not  prevent  the 
ascertainment  of  the  proper  mode  of  settlement  for  those  who 
were  then  before  the  court.  It  was  ordered  that  all  questions 
touching  the  liability  of  those  who  were  brought  in  at  that 
stage  of  the  case,  should  be  thereafler  adjudicated  by  a  further 
decree.  If  they  were  not  finally  held  to  be  liable,  then  the 
case  woidd  not  in  any  way  be  aflTected  by  having  made  them 
parties.  If  they  were  decreed  to  refund  any  amount,  that 
would  only  be  an  additional  sum  to  be  divided  amongst  the 
members.  The  non-borrowers  who  have  been  paying  all  the 
time  and  have  received  nothing,  should  not  be  delayed  as  to 
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tlieir  whole  rights  until  that  matter  cau  be  determined.  See 
Co<le,  section  4201. 

4.  The  court  below  held  that  if  the  officers  of  the  associa- 
tion, in  good  faith,  carried  out  the  scheme  adopted  by  a  majority 
of  the  members,  and  settled  with  a  portion  of  the  stockholders 
in  accordance  therewith,  they  cannot  be  made  individually 
responsible  for  such  action,  though  it  might  be  held  that  tlie 
shareholdci*s  thus  paid  off  could  be  compelled  to  refun<I  any 
excess  they  may  have  received  over  what  they  may  be  right- 
fully entitled  to.  An  amendment  to  the  bill  was  offered  for 
that  purpose,  which  was  demurred  to,  and  the  demurrer  sus- 
tained. The  court  held  that  there  was  no  sufficient  allegations 
to  show  such  liability  on  the  part  of  the  directors;  that  there 
were  no  facts  charged  which  amounted  to  fraud.  Without 
setting  out  this  amendment,  it  is  sufficient  to  say,  we  affirm 
the  holding  on  this  point.  Under  the  power  given  the  direc- 
tors by  the  constitution  of  the  company,  and  the  authority  of 
the  resolution  itself,  it  would  be  a  stern  rule  to  hold  them 
guilty  of  a  fraud  in  executing  the  scheme  adopted  by  a  msyor- 
ity  of  the  stockholders :  See  1  Strobh.  Eq.  R.,  197;  11  Ala., 
191;  1  R.  I.  Rep.,  312. 

Judgment  affirmed. 


ML. 


Alvin  K.  Seago,  plaintiff  in  error,  vs.  James  T.  Freeman, 

defendant  in  error. 


The  judgment  of  the  court  in  this  case  is  not  contrary  to  the  evidence,  espe- 
cially as  it  does  not  appear  that  the  lien  of  the  complainant  as  a  merchant 
and  factor,  for  plantation  supplies  and  provisions  furnished,  was  created  by 
special  contract  in  writing. 

New  trial.     Factor's  lien.     Before  Judge  Halu    Spald- 
ing Superior  Court.     August  Adjourned  Term,  1874. 

All  the  material  facts  of  this  case  appear  in  the  decasioo. 


^ 
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S.  C.  McDaniel;  Peeples  &  Howell,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  to  distribute  money  in  the  liands  of  a 
receiver  appointed  by  the  courr,  under  an  agreement  tliat  the 
court  shouM  decide  upon  the  law  and  facts  of  the  case,  with- 
out the  intervention  of  a  jury.  The  court,  after  hearing  tlie 
evidence,  decided  that  Freeman,  wlio  claimed  a  laliorer's  lieu 
on  the  fund,  had  tlie  prior  lien  on  it,  and  ordered  the  same  to 
be  paid  to  him,  whereupon  Seago,  the  other  contesting  party, 
excepted.  It  appears  from  the  evidence  in  the  record  that 
Hill  rented  a  plantation  from  Lyon  for  the  year  1873,  and 
employed  Freeman  as  a  superintendent  and  laborer  on  the 
phintation  to  make  the  crop  for  that  year.  It  also  appears 
tliat  in  the  fall  of  the  year,  Lyon,  as  landlord,  sued  out  a  dis- 
treae  warrant  for  rent,  and  Freeman  sued  out  a  laborer's  lien, 
both  of  which  were  levied  on  the  crop  of  Hill,  but  by  an 
agreement  between  them  and  Hill,  the  proceedings  were  sus- 
pended; they  were  to  gather  the  crop  and  pay  themselves  out 
of  the  proceeds  thereof.  Shortly  thereafter,  Seago  foreclosed 
a  lien  for  plantation  supplies  which  was  levied  on  the  crop, 
and  he  also  filed  a  bill  praying  for  an  injunction,  and  the  ap- 
pointment of  a  receiver  to  take  charge  of  and  gather  the  crop. 
The  landlord's  lien  for  rent,  and  the  laborer's  lien,  are  both 
snperior  to  Seago's  lien,  but  he  claims  that  he  is  entitled  to 
be  subrogated  to  the  rights  of  Lyon,  the  landlord,  and  that 
the  crop  was  more  than  sufficient  to  pay  off  the  landlord's  lien 
for  rent,  and  the  laborer's  lien,  if  the  landlonl  and  laborer 
had  not  {)ermitted  the  crop  levied  on  by  them,  to  have  been 
ynakd  or  lost  by  the  suspension  or  dismissal  of  their  levies 
on  the  crop.  Tlie  evidence  in  the  record  does  not  show  af- 
firmatively that  the  entire  property  levied  on  by  the  land- 
lord and  laborer,  was  more'than  sufficient  to  have  paid  their 
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IS.  Besides,  it  does  not  ap|>ear  that  Seago's  lien  was 
it«<I  by  si>eciul  contract  in  writing.  In  view  of  the  fkots 
jlosed  in  the  reoortJ,  we  affirm  the  jii<Igment  of  the  court 

iitlgment  affirmed. 


[  S.  Griffin,  plaintiff  in  error,  vs.  Lawton  &  Wiixixo- 
UAU,  defendants  in  error, 

draft  accepted  and  paid  by  accomnnxklion  acceptors,  may  be  set  ont  by 
ly  of  inducement  to  the  action  brought  by  them  against  the  drawer,  and 
th  proper  Bvennents  the  suit  can  be  maintained. 

ecoupment  ean  only  be  pleaded  when  the  deduction  from  the  plaintiff's 
mages  is  claimed  on  account  of  his  failure  to  comply  with  the  cro&s-ubli- 
lions  ot  independent  covenants  arising  undtr  Ihe  contract.  If  the  plea 
es  not  show  this,  it  is  demurrable. 

'leadings.  Acceptance.  Roconpraent.  Before  Judge 
.u     Twif^  Superior  Court.     October  Term,  1874. 

diwton  &  Willingham  brought  complaint  ^ainnt  EH  S. 
Bn  on  a  draft  drawn  by  Baid  defendant  on  the  plaintifla 
accepted  by  tliem,  dated  June  6lh,  1873,  due  October 
1  next  thereafter,  for  the  sum  of  (443  00.  The  declam- 
alleged  that  the  defendant  was  indebted  to  the  platntifl^ 
ccommodalion  acceptors  on  the  aforesaid  paper,  which 
had  paid  wlien  due.  To  tlie  declaration  was  attached  a 
'  of  the  drad. 

lie  defendant  jtleaded  the  general  issue,  and  that  the  plain- 
had  damaged  him  $500  00,  in  this,  that  they  undertook 
agreed  with  him,  in  conaidenition  of  his  carrying  hia  cot- 
to  them,  to  furnish  tiim  with  supplies  and  money  to  make 
:rop  for  the  year  1873,  and  they  totally  failed  to  comply 
their  said  obligation,  by  reason  of  which  he  has  been  dam- 
the  sum  aforesaid,  which  he  ])niy3  may  be  recouped,  etc. 
'hen  the  case  was  called  the  defendant  demurretl  to  the 
iralion.  The  demurrer  was  overruled,  and  the  defendant 
pted. 
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The  plaiDtifis  then  demurred  to  the  plea  of  recoupment. 
The  demurrer  was  sustained,  and  the  defendant  excepted.  ^ 

A  verdict  was  rendered  for  the  plaintiffs  for  the  amount 
sued  for.  Error  is  assigned  upon  each  of  the  aforesaid  grounds 
of  exception. 

ft 

WooTEN  &  Simmons;  John  H.  Jones ;  R.  H.  Clark, 
for  plaintiff  in  error. 

Lyon  &  Jackson;  Whittle  &  Gustin,  for  defendants. 
Trippe,  Judge. 

1.  The  decision  in  Tamer  V8.  Thcympaon,  Kendrich  &  Com' 
pony,  23  Gtorgia,  49,  determines  the  first  point  made  in  this 
case,  to-wit:  that  accommodation  acceptors  in  a  suit  against 
the  drawer  of  a  draft  which  they  have  paid,  may,  in  their  pe- 
tition, set  out  the  draft  as  an  inducement  to  the  action.  The 
writ  before  us  is  almost  identical  with  the  one  in  the  case  re- 
ferred to,  as  will  be  seen  by  referring  to  the  original  record  on 
file  in  the  office  of  the  clerk  of  this  court!  It  was  urged  in 
the  argument  that  the  petition  was  defective,  in  that  it  did  not 
set  out  a  bill  of  particulars.  Without  further  reply,  it  is  suffi- 
dent  to  say,  there  was  no  bill  of  particulars  to  the  writ  passed 
on  in  Tamer  vb,  Thompson  d  al.y  supra.  Precisely  the  same 
point  was  made  there  which  is  made  here,  with  the  pleadings 
nearly  identical,  and  the  motion  to  dismiss  was  overruled. 

2.  The  demurrer  to  the  plea  of  recoupment  was  properly 
sustained.  The  plea  alleged  no  connection  or  relation  between 
die  contract  under  which  defendant  claims  the  deduction  and 
the  one  sued  on  by  plaintiffs.  Recoupment  is  a  right  of  the 
defendant  to  have  a  deduction  from  the  amount  of  the  plain- 
tiff's damages,  for  the  reason  that  the  plaintiff  has  not  com- 
plied with  the  cross-obligations  or  independent  covenants  aris" 
ing  under  the  same  coTdracL  It  is  confined  to  the  contract  on 
which  plaintiff  sues :  Code,  sees.  2909,  2910. 

Judgment  affirmed. 

Vol.  liv.  8. 
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Woodward  vs.  The  State  of  Georgia. 

OHN  Woodward,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  itefendant  in  error. 

bere  the  defendant  was  charged  with  having  broke  and  entered  a  certain 
Iwelling-house  with  intent  (a  commit  a  larceny,  and  the  evidence  showed 
he  breaking  and  entering,  that  the  room  entered  contained  clothing  and 
noney,  and  that  the  defendant  was  discovered  and  caught ;  whether  (he  de- 
endant  intended  to  commit  a  larceny  was  a  question  for  the  determination 
>f  the  juiy,  under  the  facts  and  circumstances  [»oven. 

Criminal  law.  Bui^lary.  Intent.  Before  Jndge  Hall. 
onroe  Superior  Court.     August  Term,  1874. 

This  cose  is  reported  in  tl^e  decision. 

Hammond  &  Berner,  for  plaintiff  in  error. 

T.  B.  Caraniss,  solicitor  general,  by  Feeples  &  How- 
jj,  for  the  state. 

Warhkr,  Chief  Justice. 

Tlie  defendant  was  indicted  for  the  offense  of  "burglary  in 
e  night  time,"  and  on  tlie  trial  thereof  was  foiiiic]  guilty  by 
e  jury.  A  motion  was  made  for  a  new  trial,  on  the  ground 
at  the  verdict  was  contrary  to  law,  contrary  to  the  evidence, 
d  without  evidence  to  support  it,  which  motion  was  over- 
led  by  the  court,  and  the  defendant  excepted.  It  appears 
)m  the  evidence  in  the  record  that  the  defendant,  between 
s  hours  of  twelve  and  one  o'clock  at  night,  raise<l  the  back 
ndow-sash  of  the  prosecutor's  dwelling-house,  in  which  he 
d  his  wife  were  sleeping,  propped  it  up  with  a  stick  and 
tered  the  room  through  the  window,  and  when  discovered, 
int  out  at  the  window;  was  pursued  and  caught.  There 
IS  money  and  clothing  in  the  room.  Prosecutor  had  $100  00 
bis  vest  pocket,  hanging  on  the  bed-post,  but  it  does  not 
pear  that  the  defendant  stole  Fnything. 
Burglary,  as  defined  by  the  Code,  is  the  breaking  and  ea- 
ing  into  the  dwelling,  mansion  or  store-house,  or  other  place 
business  of  another,  where  valuable  goods,  wares,  produce 
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or  any  other  article  of  value,  are  contained  or  stored,  with  in- 
tent to  oommit  a  felony  or  larceny :  Code,  sec.  4386.  The 
defendant  is  charged  with  having  broke  and  entered  the  house 
with  intent  to  commit  a  larceny,  and  the  point  made  is,  that 
there  is  no  evidence  that  such  was  the  intention  of  the  de- 
fendant. The  intention  of  the  defendant  can  only  be  ascer- 
tained from  his  acts  and  conduct,  and  it  was  a  question  for 
the  jury  to  decide,  under  the  facts  and  circumstances  as  de- 
tailed by  the  evidence,  what  was  the  defendant's  intention  in 
breaking  and  entering  the  house  at  the  time  of  night  as  proved 
by  the  prosecutor :  Koscoe's  Criminal  Evidence,  367.  We 
find  no  error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


AtJoasTUS  West  d  aZ.,  plaintiffs  in  error,  w.  William  T. 

FoBMBY  d  aLy  defendants  in  error. 

• 

Where  the  heirs-at-law  of  an  intestate  agreed  in  1859  that  without  formal  ad- 
ministration,  one  of  them  should  take  charge  of.  the  estate,  dispose  of  the 
'same,  and  collect  the  claims  due,  discharge  the  debts  and  pay  over  the  bal- 
ance to  the  heirs,  and  suit  is  brought  in  April,  1870,  by  a  portion  of  the 
heirs,  against  such  agent,  charging  that  under  such  agreement,  he  possessed 
himself  of  said  estate,  and  made  collections  and  sale  of  part  thereof  in 
1866  and  1867 : 

JfeU,  that  a  demurrer  does  not  lie  on  the  ground  that  the  suit  was  not  com- 
menced by  the  1st  of  January,  1870. 

Administrators  and  executors.  Statute  of  limitations.  Be- 
fore Judge  Buchanan.  Troup  Superior  Court.  May  Term, 
1874. 

The  head-note  sufficiently  reports  this  case. 

B.  H.  BiGHAM,  for  plainti£&  in  error. 

.  C.  W.  MabbYj  for  defendants. 
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Higbtower  &  Company  vs.  Slaton  ef  at. 

Trippe,  Judge. 

The  act  of  March  16th,  1869,  requirii^  8wit  on  cer- 
Q  claims  to  be  brought  by  January  1st,  1870,  only  ap- 
ed, 80  far  as  that  provision  is  concerned,  to  such  rights  of 
ion  as  Aa<f  nocrue<{  prior  to  June  Ist,  18R5:  Bla^vs.S»Bim- 
t,  49  Ceor^, 424 ;  AM\»Qnvs.Ch'nAy,lbi^.,^\,  Those 
«s  cover  this,  certaiuly  to  the  extent  of  collections  made 
\  property  sold  after  June  Ist,  1865,  and  it  was  error  in 
\  court  to  sustain  the  demurrer  on  the  ground  that  plaintiflT 
8  barred  by  said  act. 
Judgment  reversed. 


,  A.  HiGHTOWER  &  CoMPAKY,  plaintiffe  in  error,  vs.  Wil- 
liam F.  Slaton  et  al.,  defendants  in  error. 

:  salary  of  a  leacher  in  the  emplQ]i  of  ihe  boBid  of  education  of  the  ci^ 
if  Griffin,  for  the  scholastic  year  often  months,  at  f  125  oo  per  month,  pay- 
ble  at  the  expiration  of  each  month,  is  not  subject  lo  process  of  gamish- 


Gramishment.  Municipal  corporations.  Schools.  Befpre 
dgeHALL.  Spalding  Snperior  Court.   August  Term,  1874. 

This  case  is  reported  in  the  decision. 

Hunt  &  Johnson,  for  plaint!^  m  error. 

JTUNNALLY  &  JoHrreroN  ;  SPEER  &  StEWART;  PeEPLGS 
Howell,  for  defendants. 

lifARNEB,  Chief  Justice. 

The  plaintifls  sued  otit  a  summons  of  garnishment,  directed 
Mangham,  secretary  and  treasurer  of  the  board  of  educa- 
a  of  public  schools  in  the  city  of  Qriffio,  requiring  bin  to 
>ear  at  court  and  answer  what  he  was  indebted  to  Slaton, 


ATLANTA,  JANUARY  TERM,  1876.         109 

Hightower  &  Company  vs,  Slaton  et  al, 

the  plaintiffs' judgment  debtor^  or  what  property  or  effects  he 
had  in  his  bauds  belonging  to  him.  On  the  hearing  of  the  ^ 
casein  the  superior  court,  the  following  facts  were  shown^  as 
dificloeed  by  the  record :  That  Maugham,  the  garnishee,  was 
secretary  and  treasurer  of  the  board  of  education  of  the  pub- 
lic schools  in  the  city  of  Griffin,  and  in  such  official  capacity 
he  was  indebted  to  Slaton,  the  defendant,  the  sum  of  $162  26, 
subject  to  reduction  on  final  settlement,  the  same  being  $37  25, 
balance  of  salary  for  month  of  May,  and  $125  50  for  month 
of  June;  that  Slaton  was  employed  by  said  board  of  education 
as  principal  teacher  in  the  ^^Sara.  Baily  Male  Institute,^'  for 
the  scholastic  year  often  months,  in  1874,  at  a  salary  of  $125 
per  month,  payable,  by  contract,  at  the  end  of  each  month  ; 
that  the  board  had  no  right  to  discharge  hira  except  for  cause ; 
that  Slaton  had  performed  his  service  for  the  first  term  of  the 
school  for  the  year  1874,  and  the  amount  in  the  garnishee's 
hands  admitted  to  be  due,  was  for  service  already  performed. 
Upon  this  statement  of  facts  the  court  decided  tiiat  the  salary 
of  the  defendant,  Slaton,  was  not  subject  to  the  process  of  gar- 
nishment Whereupon  the  plaintiffs  excepted.  By  the 
3554th  section  of  the  Code,  it  is  declared  that  all  journeymen, 
mechanics,  and  day  laborers,  shall  be  exempt  from  the  pro- 
cess and  liabilities  of  garnishment  on  their  daily,  weekly,  or 
monthly  wages,  whether  in  the  hands  of  their  employers  or 
others;  provided,  that  the  wages  of  no  person  in  the  em- 
ployment of  another,  shall  be  exempt  from  the  process  of  gar- 
nishment when  the  consideration  of  the  debt  is  for  provisions 
for  the  use  of  the  employee  or  his  family,  or  when  the  con- 
sideration of  said  debt  is  for  the  board  of  himself  or  family. 
In  giving  a  construction  to  this  statue,  in  the  case  of  Cardker 
V8.M(Uhew8j  25  Georgia  Reports^  571,  this  court  held  that 
the  wages  of  an  overseer  employed  for  tlie  year,  at  a  fixed 
salary,  which  was  to  be  paid  daily  or  weekly,  was  exempt 
from  the  prooess  of  garnishment.  It  is  difficult  to  say  that 
ateacher  in  a  private  or  public  school,  who  faithfully  performs 
his  or  her  duty,  is  not  as  much  a  day  laborer,  within  the  mean- 
ing of  the  statute,  as  an  overseer.    But  we  do  not  put  our 
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Igtnent  in  this  case  on  that  grouad  alone.  The  tlerendant, 
iton,  was  employed  as  a  teacher  in  a  public  school,  by  the 
ird  of  education  of  the  city  of  Griffin,  created  by  an  act  of 
^  general  assembly  for  the  purpose  of  educating  the  children 
that  city,  which  board  of  e<IucatioD  had  authority  to  em- 
j  teachers,  receive  its  pro  rata  share  of  ttie  public  scliool 
id  of  the  state,  as  well  as  such  sums  as  niig)it  be  raised  by 
ation,  and  to  expend  the  same  in  establishing  aod  maintain- 
;  public  schools  in  said  cily.  The  defendant,  SI aton,  was 
ployed  by  the  board  of  education  as  a  teacher,  to  promote 
I  public  interest,  as  contemplated  by  the  act  of  (lie  general 
embly  of  the  state,  at  a  salary  which  was,  by  the  contract, 
l>e  paid  at  the  end  of  each  month.  T«icliers  in  the  public 
lools  of  the  state,  as  a  general  thing,  belong  to  that  class  of 
■sons  who  are  dependent  on  their  earnings  in  that  capacity 
the  supi>ort  of  themselves  and  families.  There  is  no  class 
persons  in  the  state  whose  services  are  more  important  to 
iwelfitre  of  the  people  thereof,  tlian  the  industrious,  cont- 
ent teachers  of  the  children  of  the  country.  But  if  their 
ge8,on  which  they  and  their&milies  aredependentforsup- 
rt,  is  liable  to  process  of  garnishment,  the  public  will  be 
irived  of  their  services,  because  they  cannot  a&brd  to  en- 
;e  in  a  business  which  must  necessarily,  if  they  perform 
lir  duty,  occupy  their  whole  time,  and  they  cannot  labor  in 
iir  vocation,  without  meat  and  bread  and  wherewithal  to 
clothed.  The  children  of  the  state  cannot  be  educated 
ihout  competent  teachers,  and  competent  teachers  cannot 
obtained,  if  they  are  to  be  deprived  of  their  wages  for  the 
iport  of  themselves  and  families,  by  process  uf  garnishment, 
sides,  if  a  judgment  was  rendered  against  the  garnisiiee  id 
s  cose,  upon  what  property  could  it  be  enforced  ?  The 
misliee  is  the  secretary  and  treasurer  of  the  board  of  edti- 
ion,  and  would  not  be  liable  in  his  individual  capacity, 
e  public  funds  in  his  bands  could  not  be  seized,  as  it  woald 
as  much  against  public  policy  to  do  so,  as  to  garnisiiee  a 
luicipal  corjmration  for  the  salaries  of  its  ofBcers,  which 
B  court  has  held  cannot  be  done.    We  therefore  affirm  the 
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judgment  of  the  court  that  the  salary  of  the  defendant^  Sla- 
ton,  was  not  subject  to  the  process  of  garnishment,  on  the 
ground  of  public  policy,  he  being  a  teacher  in  a  public  sciiool 
institution  of  the  state  recognized  by  the  general  assembly  as 
snch. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Rust,  Johnston  &  Lockett,  plaintiffs  in  error,  w.  Peteb 

McLaren,  defendant  in  error. 

A  motion  for  a  new  trial  made  in  term  cannot  be  heard  in  vacation  over  the 
objection  of  either  party,  unless  an  order  be  taken  for  that  purpose,  or  it  be 
so  directed  in  the  rule  nisi. 

New  trial.  Before  Judge  Strozeb.  Dougherty  Superior 
Court    April  Term,  1874.  ' 

The  jury  having  returned  a  verdict  in  favor  of  the  plain- 
tiff, the  defendants,  during  the  term,  obtained  a  rule  nm,  re* 
quiring  the  plaintiff,  on  various  grounds,  to  show  cause  why 
a  Dew  trial  should  not  be  granted.  After  the  adjournment  of 
court,  and  over  the  objection  of  defendants,  the  Judge  called 
up  said  motion  and  overruled  it,  whereupon  the  defendants 
excepted. 

R.  F.  Lyon,  for  ptaintifis  in  error. 

Wbiqht  &  Warren;  Vasok  &  Davis,  for  defendant. 

Trippe,  Judge. 

Section  3719  of  the  Code  provides  that  all  applications  for 
a  new  trials  except  in  extraordinary  cases,  must  be  made  dur- 
ing the  term  at  which  the  trial  was  had,  but  may  be  heard, 
determined  and  returned  in  vacation.  This  was  but  an  en- 
actment into  a  statute  of  the  principle  established  in  Grady  vs. 
MghiowcTf  1  Kelly f  252,  and  Johnson  vs.  Bemis,  4  Georgia, 
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Howard  &  Soule  vs.  Suickbuid. 
Tlioee  oases  construe  tlie  JBdiciary  act  <^  1799  oa  tlut 
^  aiu)  ia  both  it  was  held  that  the  jix'ges  may  make 
for  new  trials  returoable  in  vacation.  In  the  Uttn*  case 
idgment  was,  tliat  the  motion  could  not  be  beard  and 
nined  id  vacaliim,  nnleas  an  order  was  taken  for  th^ 
>6e,  or  it  be  so  directed  in  the  rule  nut.  The  Code  means 
1^  more,  and  there  are  strong  reasons  f(H-  liotdiiig  that 
•ng  established  rulings  and  practice  in  this  state  sitould 
e  abolislied  bf  implication.  The  conBtritction  we  give 
3  section  is  the  one  that  it  has  uniformly  received  sioce 
]option  of  the  Code. 
Jgmeut  reversed. 


ABD  &  SoDl^E,  platntiffi  in  error,  vs.  B.  M.  StbicelaMd, 

defendant  in  error. 
ABD  &  Soule,  plaintifls  ip  error,  V8.  W.  P.  TftoVT  & 
Company,  defendants  in  error. 

(TbuE  cue*  KR  bcanl  and  dcddcd  KKCther.) 

then  was  no  evidence  (o  sustain  tbe  jodgmcDt  of  the  jiEtice,  Ibe  or- 
if  the  EupeiioT  court  dismissing  tbe  writ  of  (trtkrari  tbcieto,  was  ct> 


'^arixri.    Evidence.   Before  Judge  Undbbwood.   F1(^ 
rior  Court.    July  Term,  1874. 

r  the  facts,  see  the  decision. 

N.  Glbnk,  ibr  plaintifi^  in  error. 

iBSYTH  &  Reese,  by  T.  W.  Ai>exakdeb,  for  defend- 

ABNEB,  Chief  Justice. 

lis  case  came  before  the  court  below  on  a  eerftomrt'irom 

tice  court,  on  the  hearing  of  which  the  court  overruled 
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grounds  taken  in  the  certiorari  and  dismissed  it;  wliere- 
ttpoD  the  plaintifis  excepted.  It  appears  from  the  reoord  that 
two  attachments  in  favor  of  the  plaintiffs  therein  had  been 
fevied  ou  two  sewing  machines,  as  the  property  of  one  Fitz- 
gerald, which  were  claimed  by  Howard  &  Soule  as  their  prop- 
erty. On  the  trial  of  the  claim  in  the  justice  court,  the 
property  levied  on  was  found  subject  to  the  attachments.  On 
examining  the  evidence  had  on  the  trial  in  the  justice  court, 
there  is  nothing  going  to  show  tliat  the  sewing  machines  were 
the  property  of  Fitzgerald,  but  on  the  contrary  the  evidence 
is  quite  clear  that  the  max^hines  were  not  his  property.  In 
oar  judgment  the  court  erred  in  not  sustaining  the  i^rtiorari 
and  ordering  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


William  A.  Daniel,  plaintiff  in  error,  w.  Swift,  Murphy 
&  Company,  defendants  in  error. 

A  warehouseman  and  factor  who  has  made  advances  on  cotton  stored  with 
him,  is  not  estopped  from  claiming  reimbursement  out  of  the  proceeds  of 
the  sale  thereof,  from  a  mere  omission  to  inform  a  purchaser  of  the  cotton 
that  such  advances  had  been  made,  when  the  purchaser  deposits  the  receipts 
for  the  cotton  with  him,  and  directs  that  it  be  sold  on  his  (the  purchaser's) 
account 

Factors.  Lien.  Estoppel.  Before  Judge  James  John- 
son.   Talbot  Superior  Court.     September  Term,  1874. 

Swifl,  Murphy  &  Company  brought  complaint  against 
Daniel,  on  an  account  for  $151  80.  The  defendant  pleaded 
the  general  issue  and  set-off  as  follows : 

Swift,  Murphy  &  Company  to  William  A.  Daniel.  Dr, 

Febraary  27, 1869.    To  six  bales  of  cotton ^699  50 

Interest  for  six  months 26  52 

^^726  02 
Credit  by  cash 409  50 

l3»6  52 

The  evidence  presented  the  following  facts : 
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Daaiel  vi.  Swift,  Murphy  &  Company. 
>□€  Purryman  deposited  with  plaiatifiii,  aa  warehoiisemea 

factors,  BIX  bales  of  cotton,  upon  which  they  made  van- 
advances  to  him.  Subsequently  lie  transferred  tlie  cotton 
ijits  to  defendant,  who  handed  them  to  the  plainttffii,  with 
ructions  to  sell  the  cotton  on  iiia  account.  Plaintifl>)  said 
ling  to  him  in  reference  fo  t!ie  advances.  Tliey  sold  the 
un,  deducted  tiie  amount  advanced  by  them,  and  paid  the 
,rice,  $409  60,  to  defeiulant.  The  defendant  claimed  tliot 
entire  proceeds  of  the  cotton,  less  commissions,  should  be 
I  to  him.  This  constituted  the  basis  of  bis  claim  of  set-off 
'he  defendant  requested  the  coifrt  to  cbat^  the  jury,  that 
t  thg  time  "the  defendant  deposited  the  receipts  with  tlifl 
ntiff:]  with  instructions  to  sell  the  cotton  on  his  account;, 
plaintiffs  made  no  claim  for  advauc^  ma<le  by  them  to 
ryman,  then  the  plaintiSs  are  bound  to  the  defendant  foe 

proceeds  of  the  sale  of  the  cotton,  notwithstanding  .ad- 

nes  they  may  have  made  to  Ferryman." 

'he  court  refused  thus  to  instruct  the  jury,  and  chained  to 

contrary.     To  this  the  defendant  excepte<). 

'he  jury  found  for  the  plaintiffs.     Error  is  assigned  upon 

above  grounds  of  exception. 

i'lixis  &  WiLi^iS;  B^ANDFORD  &  Garrard,  for  pbin- 
in  error. 

I.  H.  WoRRiLL,  for  defendants. 
BIPPE,  Judge. 


he  mere  omission  of  Swift,  Murphy  &  Comiiany  to  in- 
1  Daniel  that  they  had  made  advances  to  Ferryman,  on 
cotton,  when  Daniel  left  the  receipts  with  them  and  di- 
id  the  sale  of  the  cotton,  was  not  a  forfeiture  of  their  lien 
ictora  on  the  cotton.  Had  the  request  made  by  Daniel  to 
court  to  charge  the  jury  gone  further,  and  been  authorized 
he  evidence,  to-wit :  that  if  Dautet  had  been  damaged  by 
I  omission,  then  to  the  extent  of  such  damage  he  could 
f  plaintiff's  right  to  retain  for  advances  made  by  them,  it 
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have  presented  a  diSerent  qacstion.  But  as  tlie  ease  is 
printed  id  the  re(.*ord,  it  wouhl  be  a  hard  rule  to  say,  that 
where  a  Victor  receives  orders  to  sell  from  a  purchaser  of  the 
consignor  of  goods  in  the  factor's  hands  on  which  he  jtas  a 
lien  fur  advances — indeed,  in  which  he  has  a  qualified  prop- 
erty—lie loses  his  lien,  his  property,  by  failing  to  notify  suc^h 
purchaser  of  the  fact  that  the  advances  had  been  made.  Some- 
tiling  more  than  the  omission  to  give  notice  is  required. 
Judgment  affirmed. 


Martin  T.  Horxig,  executor,  and  Frances  E.  Hollis,  ex- 
ecutrix, plaintifis  in  error,  vs.  Calvin  Calhoun,  defend- 
ant in  error. 

h  It  may  well  be  doubted  whether  the  5th  section  of  the  relief  act  of  1868, 
which  declares  that  in  all  suits  vnder  that  act,  "both  parties"  shall  be  com- 
petent witnesses,  was  intended  to  repeal  the  act  of  1866;  which  declares 

,  that  where  one  of  the  original  parties  to  the  contract  or  cause  of  action  in 
issae  or  on  trial  is  dead,  the  other  party  should  not  be  admitted  to  testify  in 
his  own  favor. 

2.  Where  one  of  the  parties  to  the  contract  or  cause  of  action  in  issue  or  on 
trial  is  dead,  the  other  party  is  not  a  competent  witness  in  his  own  favor, 
even  though  the  deposition  of  the  deceased  may  be  in  court :  Aiiterj  if 
such  deposition  i§  read. 

Witness.    Before  Judge  James  Johnson.    Talbot  Supe- 
rior Court.    September  Term,  1874. 

For  the  fiicts,  see  the  decision. 

Marion  Bbthune;  E.  H.  Worrill;  G.  N.  Forbes,  for 
plaintiffs  in  error. 

Blandpord  &  Garrard,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintifi&  brought  their  action  against  the  defendant  on 
two  promissory  notes  for  $600  00,  dated  in  1860,  due  25th 
December  of  the  same  year,  payable  in  gold  or  silv«T.  On 
the  trial  of  the  case  the  defendant  was  offered  as  a  witness  to 
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prove  a  tender  of  Confisderate  money  to  the  plaintilTs'  testator, 
Kichard  Hollis,  and  also  to  prove  a  payment  of  (100  00  in 
gold  to  said  testator,  in  full  accord  and  satisfaction  of  the 
debt  To  the  introduction  of  this  evidence  of  the  defendant 
the  plain tifls  objected,  on  the  ground  that  their  testator,  Rich- 
ard Hollis,  was  dead.  The  court  overruled  the  objection  and 
allowed  the  defendant  to  testify  in  his  own  favor,  whereupon 
the  p]aintii&  exct^pted. 

1.  It  was  admitted  that  the  interrogatories  of  Richard  Hol- 
lis had  been  taken  in  the  case  during  his  lifetime,  and  were 
then  in  court,  but  were  not  offered  in  evidence  by  the  plain- 
tifis.  It  may  well  be  doubted  whether  the  fifth  section  of  the 
act  of  1868,  which  declares  that  in  all  suits  under  that  act 
^'both  parties''  shall  be  competent  witn^ses,  was  intended  to 
repeal  the  act  of  1866,  which  declares  that  where  one  of  the 
original  parties  to  the  contract  or  cause  of  action  in  issue  or 
on  trial  is  dead,  the  other  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor.  The  act  of  1868  evidently  contem- 
plates that  ''both  parties"  when  in  life,  shall  be  competent 
witnesses.  But  be  that  as  it  may,  the  defendant  in  this  case 
vras  only  a  competent  witness,  under  that  act,  to  prove  the  ten- 
der of  Confederate  money,  which  would  not  have  been  any 
legal  defense  to  the  plaintiff's  action. 

2.  In  our  judgment  the  defendant  was  not  a  competent 
witness  to  prove  an  accord  and  satisfaction  of  the  plaintiff's 
debt  made  with  ^heir  testator,  in  his  lifetime,  he  being  dead. 
The  fact  that  the  testator's  interrogatories  had  been  taken  in 
his  lifetime,  and  were  in  court  but  not  read  in  evidence  by 
the  plaintiff},  did  not  make  tlie  defendant  a  competent  wit- 
ness to  testify  in  his  own  favor.  If  the  interrogatories  of  the 
testator  had  been  read  in  evidence  by  the  plainti£&t  then  the 
defendant  could  have  testified  in  his  own  favor,  as  was  held 
in  Monroe  vs.  Napier ^  52  Georgia  Reports^  385.  The  admi^ 
sion  of  the  testimony  of  the  defendant  to  prove  an  accord  and 
satisfaction  of  the  debt  with  the  testator  in  his  lifetimCy  he 
being  dead,  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


«.  « 


.«!.• 


h 
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William  J.  Dickson  et  id.,  plaintiffs  in  error,  vs.  G.  &  8. 

Saloshin,  defendants  in  error. 

Where  it  is  stipulated  in  a  promissory  note  that  the  maker  is  to  pay  counsel 
fees  for  collection,  without  specifying  the  amount,  and  in  the  suit  brought 
on  the  note,  a  claim  is  set  up  for  a  certain  sum  as  attorney's  fees,  a  plea  of 
the  general  issue  filed  thereto  is  not  demurrable  on  the  ground  that  it  is  not 
an  issuable  defense ;  and  it  was  error  in  the  court  to  strike  the  plea,  espe- 
cially when  the  judgment  awarded  by  the  court  included  the  amount  claimed 
for  such  fees. 

Promissory  notes.     Contracts.     Pleadings.     Before  Jndge 
Buchanan.  Coweta  Superior  Court.  September  Term,  1874. 

G.  &  S.  Saloshin  brought  assumpsit  against  William  J. 
Dickson  and  Thomas  6.  Dickson  for  $1,598  40,  besides  in- 
terest, alleging  that  the  defendants,  on  January  4th,  1873, 
made  a  joint  and  several  promissory  note,  wiiereby,  on  or  be- 
fore October  15th,  therea%r,  they  promised  to  pay  M.  Sa- 
loshin or  bearer,  f  848  48,  for  value  reeeive<l,  and  such  counsel 
fees  and  costs  as-  might  be  incurred  in  collecting  the  same. 
That  said  note  was  assigned  to  the  plaintiffs  for  a  valuable 
consideration,  before  due.  That  the  counsel  fees  incuri*ed  in 
collecting  the  same  amounted  to  $85  00.  That  on  January 
7th,  1873,  said  defendants  made  their  obligation  in  writing, 
wiiereby,  in  consideration  of  $520  00  cash  paid  to  them,  they 
bound  themselves  to  deliver  to  tlie  plaintiffs,  on  or  before 
December  1st,  thereafter,  four  thousand  five  hundred  pounds 
of  lint  cotton,  and  in  defaidt  of  said  delivery  to  pay  to  the 
plaintiffs  by  the  day  last  aforesaid  $750  00,  with  interest 
from  said  7th  of  January,  at  l«n  per  cent,  per  annum  on  said 
$520  00.  That  aflerwards,  when  said  four  thousand  five 
hundred  pounds  of  cotton  became  due,  the  said  defendants 
failed  to  deliver  the  same,  whereby  the  pinintifis  became  en- 
titled to  receive  the  sum  of  money  aforesaid. 

The  defendants  pleaded  the  general  issue.  The  plaintifis 
moved  to  strike  such  a  plea.  The  motion  was  sustained  and 
the  defendants  excepted. 
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Ui>on  the  first  note  there  was  a  credit  of  $321  14,  of  date 
November  8th,  1873. 

Tlie  court  rendereil  judgment  for  the  plaiDtii&  for  the 
amount  sued  for,  including  the  attorney's  fees  claimed.  To 
this  defendants  exce|>ted. 

Error  is  assigned  upon  each  of  tlie  above  grounds  of  ex- 
ception. 

J.  B.  S.  Davis;  L.  H.  Fgathbrston,  for  jilaiqti^  io 


BiQBY  &  McCi.ENDOH,  for  defendants. 
Trippe,  Judge. 

One  of  the  claims  sued  on  was  for  8848  48,  anci  tor  conn- 
lel  fees  stipulated  therein  to  be  paid.  The  araonnt  of  these 
ees  sued  fur,  as  set  out  in  the  petition,  was  $85  00.  On  this 
lote  was  a  credit  of  $321  04,  entered  twenty-four  days  afler 
Is  maturity.  Of  the  principal  there  was  due  only  about 
(530  00,  and  at  the  date  of  the  judgment,  principal  and  in- 
«rest  of  this  note,  was  about  0560  00;  and  yet  counsel  fece  to 
he  amount  of  $85  00  were  claimed  and  included  in  the  judg- 
nent  which  was  awarded  by  the  court  after. tlie  plea  of  the 
reneral  issue  was  stricken.  No  fees  were  claimed  on  the  other 
Mper,  and  no  amount  for  fees  was  expressed  in  tlie  first.  We 
lave  no  idea  that  the  attention  of  the  court  was  called  to  the 
imount  by  which  the  judgment  was  increased  on  acoonut  of 
iucli  fees,  nor  do  we  say  that  proper  proof  might  not,  under 
ome  circumstances,  authorize  the  sum  allowed.  But  we  ar« 
Jear  that  in  such  a  case  the  party  was  entitled  to  his  plea  of 
he  general  issue.  That  plea  would  certainly  have  heea  an 
ssuable  defense  on  that  question.  We  do  not  say  that  the 
dea  of  the  general  issue  is  not  an  issuable  defense,  under  our 
ystem,  in  any  and  all  cases.  Speaking  for  myself,  I  am 
troogly  inclined  to  think  it  is.  It  is  true  it  gives  the  defiinse 
lut  a  limited  range,  under  our  statute,  espetnally  when  suit  is 
irought  on  a  promissory  note.    But  by  it  the  defendant  oomes 
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fully  aiid  squarely  into  oourt,  with  all  the  rights  of  any  other 
defendant  as  to  any  and  all  issues  which  the  plaintiff  presents, 
and  is  to  snstain  by  proof.  Generally^  this  is  met  on  the  part 
of  plaintiff  by  the  production  of  his  note;  but  there  may  be 
credits  of  such  a  character  on  the  note  which  the  plaintiff  in- 
troduces, or  other  entries  requiring  consideration  by  a  jury. 
Be  this  as  it  may,  we  all  have  no  doubt  that  in  this  case  it 
was  error  to  strike  defendant's  plea  on  the  ground  that  it  was 
only  a  plea  of  the  general  issue. 
Judgment  reversed. 


John  B.  Tippij^,  plaintiff  in  error,  vs.  S.  M.  H.  Byrd,  ad- 
ministrator, defendant  in  error. 

1.  There  being  nothing  in  the  pleaditigs  of  either  party  showing  that  any  ben- 
efit was  claimed  under  the  ordinance  of  1865,  the  plaintiflf  was  an  incom- 
petent witness  to  testify  in  his  own  favor,  the  other  party  to  the  contract 
being  dead. 

2.  The  verdict  is  supported  by  the  testimony. 

Witness.     New  trial.     Scaling  ordinance.     Before  Judge 
McCuTCHEN.     Polk  Superior  Court.     August  Term,  1874. 

* 

For  the  facts,  see  the  decision. 

Alexander  &  Wright,  for  plaintiff  in  error. 

Wabren  Akin,  for  defendant, 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
ftfOilant,  Elijah  Byrd,  in  his  lifetime,  to  recover  the  difference 
io  the  price  of  ftirty-three  bales  of  cotton,  which  the  plaintiff 
alleges  he  purchased  from  the  defendant  in  June,  1862,  at 
twelve  aud  one-half  cents  pet  pound,  and  which  the  defend- 
ant refused  to  deliver,  the  price  of  cotton  having  risen  in 
valae,  after  the  making  the  contract  and  the  time  specified 
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therein  for  the  delivery  of  the  cotton.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  for  the  defendant.  The  plain- 
tiff made  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  and 
without  evidence;  and  because  the  court  erred  in  not  allowing 
the  plaintiff  to  testify  in  his  own  favor,  as  set  forth  in  the 
record.  Tlie  court  overruled  the  motion,  and  the  plaintiff 
excepted.  It  appears  from  the  record  that  Elijah  Bynl,  with 
whom  the  contract  was  made,  died  peilding  the  suit,  and  that 
S.  M.  H.  Byrd,  his  administrator,  was  made  a  party  defendant 
thereto. 

The  plain  tiff  offered  in  evidence  the  following  paper  writing: 

"Polk  County,  June  28th,  1862. 
"J.  B.  Tippin,  bought  of  Elijah  Byrd  forty-three  bags  of 
cotton,  twelve  and  one-half  cents  per  pound,  to  be  weighed 
and  paid  for  at  his  house,  and  delivered  at  Rome — fifty  cents 
per  bag  for  hauling.     Received  )(50  00  on  the  above. 

(Signed)  "  Elijah  Byrd." 

The  plaintiff  proved  that  twelve  and  one-half  cents  in  Con- 
federate money  was  the  full  market  price  for  cotton  at  the 
time  of  the  contract,  and  that  was  the  common  currency  of 
the  country;  that  cotton  advanced  in  price  afler  the  making 
the  contract,  between  the  28th  of  June  and  the  ^th  of  Sep- 
tember, 1862,  to  more  than  thirteen  cents  per  pound,  but  how 
much  more  the  record  does  not  show.  The  plaintiff  also  of- 
fered in  evidence  a  letter  written  by  Elijah  Byrd  to  him,  dated 
8th  of  September,  1862,  in  which  he  stated  that  he  had  de- 
termined to  let  him  have  his  cotton  at  twelve  and  one-half 
cents  per  pound,  as  per  contract;  that  he  was  ready  to  weigh 
it  and  receive  the  payment  for  it  at  his  gin-house,  according 
to  contract,  and  that  he  should  be  ready  to  haul  it  to  Rome, 
as  he  agreed;  that  he  should  require  him  to  take  the  cotton 
and  pay  for  it  in  gold  and  silver,  as  he  was  not  willing  to  take 
any  other  currency;  to  let  him  know  when  he  should  see  him 
at  his  place  as  he  should  require  the  matter  closed  at  once. 

1.  Was  the  plaintiff  a  competent  witness?     The  3854th 


t 
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section  of  the  Code  declarefl,  in  express  terms,  that  where  aa 
executor  or  administrator  is  a  party  in  any  suit  on  a  contract 
of  his  testator  or  intestate^  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor.     This  is  not  an  open  ques- 
tion in  this  court:  Leaptrot  V8»  Roberisony  44  Georgia  i2e- 
prte,  46.     But  it  is  insisted  that  i\\vA  case  is  taken  out  of  that 
general  rule,  by  the  provisions  of  the  act  of  18th  December, 
1866,  which  declares  that  in  all  cases  arising  under  the  ordi- 
nance of  1865  either  ^arty  shall  be  a  competent  witness  to 
prove  any  of  the  facts  authorized  to  be  proved  by  said  ordi- 
Danoe.    The  reply  is,  that  there  is  nothing  in  the  plaintiff's 
declaration  or  the  pleadings  of  either  party  going  to  show 
tlmtany  I>enefit  whatever  was  claimed  under  the  ordinance  of 
1865.    The  plaintiff  does  not  even  allege  that  the  contract 
made  with  the  defendant's  intestate  was  a  Confederate  contract, 
so  as  to  bring  it  within  the  ordinance  of  1865,  and  for  that 
reason  he  was  not  a  competent  witness  in  this  case,  under  the 
act  of  the  18th  of  December,  1866. 

2.  There  was  no  evidence  before  the  jury  that  the  plaintiff 
offered  to  comply  with  the  terms  of  the  contract  on  his  part, 
and  if  we  were  to  assume  that  the  cotton  was  to  have  been 
paid  for  in  Confederate  money,  there  is  no  evidence  in  the 
reoord  as  to  the  valu6  of  Confederate  money  at  that  time.  In 
view  of  the  evidence  befi>re  the  jury,  we  cannot  say  the  ver- 
dict was  wrong,  and  therefore  We  will  not  control  the  discre- 
tion of  the  court  in  refusing  to  set  it  aside. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  Reedy,  plaintiff  in  error,  vs.  Archibald  Helms, 

defendant  in  error. 

A  defendant  is  sued  in  a  justice  court  for  less  than  ^50  00,  and  pleads  a  tes- 
off  to  the  amount  of  ^^90  00.  With  the  plea  is  Bled  an  affidavit  that  the 
account  pleaded  as  a  set-off  is  just  and  correct : 

//"rJ^,  that  an  appeal  lies  from  the  judgment  of  the  justice  of  the  peace  ren- 
dered in  the  case. 
Vol-  1-IV.9. 
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ustice  Courts,  Appeals.  Before  Judge  Jambs  Johnson, 
hot  Sajierior  Court    September  Term,  1874. 

lelms  brought  suit  against  Reedy  in  the  justice  court  for 
nine  hundred  and  fourth  district,  on  an  account  for  $34  98, 
i  defendant  pleaded  set-off  of  an  account  fur  $97  85.  Tiie 
rt  rendered  judgment  for  the  plaintiff  for  $28  23,  Tiie 
;n dan t- appealed  to  the  superior  court.  In  the  latter  tri- 
lal  the  plaintiff  moved  to  dismiss  the  appeal  because  the 
)unt  sued  for  by  him  was  for  less  than  $50  00.  The  de- 
lant  objected  that  his  plea  of  set-off  covered  an  amount 
eeding  $50  00.  The  motion  was  nevertlieless  sustained, 
the  defendant  excepted. 

Iariok  Bethdne,  by  E.  H.  Wosrill,  for  plaintiff  in 


^^o  appearance  for  defendant. 

rnipPE,  Judge. 

riie  constitution,  in  article  v.,  section  6,  ordains  that  "  jus- 
8  of  the  peace  shall  have  jurisdiction,  except  as  hereinafter 
vided,  in  all  civil  cases  where  the  principal  sum  claimed 
s  not  exceed  $100  00,  and  may  sit  at  any  time  for  the  trial 
iuch  cases;  hut  in  cases  where  the  sum  claimed  is  more 
a  $50  00,  there  may  be  an  appeal  to  the  superior  court, 
ler  such  r^ulations  as  may  be  prescribed  by  law,"  Does 
i  give  the  right  of  appeal  only  in  cases  where  the  plaintiff 
ms  more  th'an  $50  00,  or  does  it  allow  the  appeal  when 
defendant  pleads  a  set-off  greater  than  $50  00,  although 
[)e  sued  for  a  less  amount  than  $50  00?  We  ihiuk  it  in- 
les  the  right  in  both  instances.  A  plea  of  set-off  is  a 
is-action,  and  when  it  is  filed  the  plahitiff  cannot  disoiUs 
action  so  as  to  interfere  with  such  plea,  unless  by  leave  of 
court  on  sufficient  cause  thereon  ;  Code,  section  2907.  The 
cy  ot  tliis  constitutional  provision  was  to  secure  trial  by 
'  where  the  party's  rights  involved  more  than  $50  00, 
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Whether  the  litigation  la  produced  directly  by  the  claim  set 
up  by  the  plaintiff  or  by  plea  of  defendant  against  his  ad- 
versary, the  principle  is  the  same ;  the  reason  is  as  strong  for 
a  jury  trial  in  one  case  as  the  other.  Besides^  does  not  the 
isBue,  whether  presented  by  the  one  party  or  the  other,  involve 
a  sam  elairaed  which  is  more  than  $50  00?  The  constitution 
does  not  say  where  the  sum  claimed  by  the  plaintiff  is  more 
than  $50  00,  but  only  speaks  of  the  amount  which  is  to  be 
adjudicated,  l^ere  is  no  possible  reason  which  would  make 
good  the  construction  that  the  appeal  is  limited  to  cases  where 
the  plaintiff  claims  over  $50  00.  In  this  case  the  defendant 
pleaded  a  set-off,  claiming  more  than  $50  00  against  the 
plaintiff,  even  if  the  latter's  claim  were  allowed  and  deducted. 
The  plea  was  sworn  to.  There  was  that  guaranty  that  plain- 
tiff was  not  to  be  vexed  by  frivolous  litigation,  and  even  if  it 
finally  appeared  that  he  was,  he  had  his  right  to  damages  for 
a  frivolous  ap(>eal.  In  our  opinion  the  proper  construction  of 
the  constitution  allows  to  the  defendant  the  right  of  appeal, 
and  the  plaintiff  would  have  had  the  same  right,  had  judg- 
ment been  rendered  against  him  by  the  justice  for  the  full 
amount  of  the  set-off. 
Judgment  reversed. 


SouLE  Redd,  executor,  plaintiff  in   error,  vs.  Mark  H. 
Blandford  et  al.^  defendants  in  error. 

1.  Tht  sale  of  a  house  and  lot  under  a  judgment  obtained  against  the  testa- 
tor during  his  life,  to  which  a  claim  has  been  filed  by  a  purchaser  from 
such  testator,  will  not  be  enjoined  at  the  instance  of  the  executor. 

2,  The  prosecution  of  a  bill  in  equity  against  an  executor  will  not  be  en- 
joined where  no  averments  are  made  showing  why  he  cannot  protect  him- 
s»clf  by  pleading  thereto  any  defense  he  may  have. 

Administrators  and  executors.  Injunction.  Before  Judge 
James  Johnson.  Muscogee  County.  At  Chambers,  March 
5eh,  1875. 


124  SUPREME  COURT  OF  GEORGIA. 

Redd  vs.  Blandford  it  at. 

Anj  further  repbrt  of  this  case,  beyond  what  is  set  forth  la 
the  decieion,  is  deemed  unnecessary. 

Ingram  &  Crawford,  for  plaintifT  in  error, 

Blandford  Sl  Garrard;  Peabody  &  Bbankon;  Lit- 
TLG  &  Crawford,  for  defendants, 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, praying  for  an  injiinction  to  R<8train  the  sale  of  a 
house  and  lot  by  one  of  the  defendants,  and  to  restrain  the 
other  defendants  from  prosecuting  a  bill  in  equity  against  the 
complainant,  as  executor.  The  presiding  judge,  on  hearing 
the  parties  on  a  rule  to  show  cause,  refused  tlie  injunction 
prayed  for,  and  the  complainant  exoepte<1. 

1.  The  judgment  on  which  tlie  execution  issued  had  been 
obtained  against  the  complainant's  testator  some  time  previoos 
to  his  death,  and  the  house  and  lot  levied  on  was  sold  and 
Conveyed  by  the  complainant's  testator  to  one  Hambei^er, 
who  has  claimed  the  same.  What  the  complainant,  as  exe- 
cutor, has  to  do  with  the  litigation  between  the  plaintiflT  in 
the  execution  and  the  claimant  to  the  house  and  lot  levied  on, 
or  why  the  plaintiff  in  the  execution,  which  has  been  levied 
thereon,  should  be  enjoined  from  enforcing  his  judgment 
against  that  property,  is  not  at  all  apparent  to  us  from  the 
allegations  in  the  complainant's  bill.  IC  there  are  any  good 
legal  or  equitable  reasons  why  the  house  and  lot  levied  on 
should  not  be  made  subject  to  the  execution,  the  presumption 
is  that  Hamberger,  the  claimant,  will  make  the  same  known 
in  due  time,  without  the  interference  of  the  executor,  the 
more  especially  when  it  is  alleged  tliat  hie  testator's  estate  is 
insolvent. 

2.  As  to  the  prayer  for  an  injunction  to  restrain  Stoddard 
&  Company  from  proceeding  with  their  hill  against  the  exe- 
cutor, nothing  is  alleged  why  he  cannoi  protect  himselF  by 
pleading  such  defenses  thereto  as  he  may  think  necessary  or 
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proper  for  his    protection.    In  our  jtulgraent  there  was  no 
error  in  refusing  the  injunction  on  the  allegations  contained 
in  the  bill  and  answer  of  the  defendant  Blandford. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Headob  &  Brother,  plaintiffs  in  error  vs.  Georgk  Sharpe, 

Jr.,  defendant  in  error. 

One  who  receives  goods  consigned  to  him  to  be  sold  on  commission,  and  who 
sells  the  same  and  fails  to  pay  over  the  proceeds,  creates  a  debt  whilst  act- 
ing in  a  fiduciary  character,  from  which  he  is  not  released  by  obtaining  a 
discharge  under  the  bankrupt  act  of  the  United  States. 

Bankrupt.     Factors.    Before  P.  L.  Mynatt,  Esq.,  Judge 
pro  hac  vice.    Fulton  Superior  Court.    October  Term,  1874. 

This  was  assumpsit  for  proceeds  of  certain  liquors  left  bj 
Meador  &  Brother  with  Sharpe  for  sale  on  commission. 
They  proved  the  receipt  of  the  liquors  '^  on  sale;'^  the  sale  of 
Aem  by  Sharpe,  and  their  value,  and  his  failure  to  pay  on 
demand.  The  defease  was  that  Sharpe  had  been  discharged 
in  bankruptcy.  It  was  shown  that  in  1866  Sharpe  was  a 
wholesale  dealer  in  liquors,  having  a  bonded  warehouse  iu 
Atlanta,  Georgia,  s^nd  sold  plaintiff}'  goods  under  an  agree- 
ment that  he  should  have  the  excess  over  a  fixed  price  for  his 
commission. 

The  question  being  whether  his  discharge  in  bankruptcy 
discharged  him  from  that  debt,  the  court  charged  the  jury, 
"that  if  the  goods  were  left  with  defendant  to  be  sold  by  him 
and  the  proceeds  to  go  to  plaintiffs,  they  were  not  left  in  the 
way  to  produce  the  fiduciary  relation  contemplated  by  the 
bankrupt  act,  and  defendant  would  be  discharged." 

The  jury  found  for  defendant.  A  new  trial  was  moved 
for  upon  the  grounds  that  the  verdict  was  contrary  to  law  and 
withoat  evidence,  and  that  the  court  erred  in  charging  the 
jary  as  to  the  fiduciary  relation  as  stated. 

The  motion  was  overruled,  and  the  plainbifi&  excepted. 
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Moore  VI.  Carroll. 

EtoBERT  Baugh;  a.  W.  Haumond  &  Son,  for  plaintiSi 


W,  T,  Newman,  for  defendaat. 
rHiPPE,  Judge. 

This  case  comes  witliin  and  is  controlled  by  the  decision  in 
fiea  &  (yDowd  vs.  Rusaetl,  44  Georgia,  460.  It  is  true 
tt  tlie  party  io  tliat  case  was  an  auctioneer  in  the  ^ity  of 
igusta,  and  had  given  bond  and  security  as  euch.  But  the 
Igroent  was  not  put  on  the  ground  that  he  was  an  officer, 
i  that  the  claim  was  one  against  him  for  defalcation  as  an 
icer.  Goods  had  been  committed  to  him  to  sell  and  pay 
i  proceeds  (o  the  owner,  an<l  it  was  held  tiiat  his  certificate 
dischat^  in  bankruptcy  did  not  dischai^  him  from  his 
bility  for  the  default  of  non-pay  meut  of  the  money  received 
him  whilst  acting  in  a  fiduciary  capacity.  The  fucta  in 
s  case  are  very  much  like  that,  except  the  one  of  being  an 
::tioneer.  As  already  stated,  the  decision  was  not  put  on 
it  ground.  We  are  aware  of  the  conflicting  decisions  that 
vebeen  made  on  this  point  under  the  bankrupt  act  of  1867: 
California,  617;  104  Mass.,  215;  6  Blatchf.,  292;  and  also 
thenilingsumler  the  actof  1841;  7  Metcalf,  328 ;  7  Ala., 
5 ;  2  How.,  208,  but  we  see  no  suflicient  authority  to  justify 
!  overruling  of  Jonea  &  O'Dowd  vg.  Ruat^. 
Judgment  reversed. 


C.   Moore,  plaintiff  in  error,  vs.  Jaues  M.  Cabroll^ 
defendant  in  error. 

lere  ■  nde  was  made  b^  >  non-resMent  without  the  limits  of  this  stale, 
nd  sDch  maker  subsequently  removed  here,  such  period  of  non-residence 
rill  not  be  excluded  in  computing  the  time  nece&sary  to  bar  a  suit  upon 
uch  insirumem. 
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Moore  vs.  Carroll. 

Statute  of  limitations.     Promissory  notes.     Before  Judge 
Knight.     Towns  Superior  Court.     November  Term,  1874. 

This  case  is  reported  in  the  decision. 

W*.  T.  Crane,  by  C.  D.  Phillips',  for  plaintiff  in  error. 

KiNSEY  &  Blackwell  ;  C.  H.  Sutton  ;  Thomas  F. 
Greeb,  for  defendant. 

WiRNER,  Chief  Justice. 

Moore  sued  Carroll  in  a  justice  court  on  a  promissory  note 
for  $50  00,  dated  21st  July,  1860,  and  due  one  day  after 
date.  The  defendant  pleaded  the  statute  of  limitations,  which 
the  justice  overruled,  and  gave  judgment  for  the  plaintiff. 
The  defendant  sued  out  a  writ  of  certiorari  to  the  superior 
court,  and  on  the  hearing  thereof  the  court  sustained  the  cer- 
tiorari, and  decid^  that  the  note  was  barred  by  the  statute 
of  limitations ;  whereupon  the  defendant  in  certiorari  excepted. 
It  appears  from  the  record  that  the  note  was  made  in  the 
state  of  California,  an<]  the  defendant  returned  to  this  state 
and  was  sued  here.  This  was  not  a  case  in  which  the  note 
was  made  in  this  state,  and  the  maker  thereof  afterwards  re- 
moved/rom  the  state,  so  as  to  bring  him  within  the  provis- 
ions of  the  2929th  section  of  the  Code,  which  declares  that 
if  the  defef^dant  shall  remove  from  the  state,  the  time  of  his 
absence  from  the  state  and  until  his  return  to  reside,  shall 
not  be  counted  or  estimated  in  his  favor.  There  was  no  error 
io  bokling  that  the  plaintiff's  action  was  barred  by  the  statute 
of  limitations.  The  maker  of  the  note,  and  the  payee  there- 
o/J  were  both  citizens  of  California  when  the  note  was  given, 
and  the  maker  of  the  note  has  not  removed  from  this  state 
since  the  making  thereof,  so  as  to  bring  him  within  the  pro- 
vision of  the  Code  before  cited,  and  prevent  the  statute  from 
mnning  in  his  favor:  Bishop  vs.  Sdnford^  15  Georgia  jBc- 
ports,  1  ;  Pare  vs.  Mahone,  32  Ibid.,  263. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Werner  vs.  Footman. 

Chables  Werner,  plaintiff  in  error,  tm.  Robert  H.  Foot- 
man, administrator,  defendant  in  error. 

1.  A  counter-affidavit  filed  to  stay  proceedings  nnder  a  warrant  to  dispossess 
a  tenant  holding  over,  set  np  that  a  third  person  had,  a  month  previonsl^, 
sued  oat  a  amilar  warrant  against  him  for  the  same  premises,  and  that 
plaintiff  in  the  present  proceedings  had  said  to  affiant  in  a  conveisatioiiy 
that  he  had  sold  the  land  to  such  person;  and  farther  set  up  that  ])is  lease 
had  not  expired.  On  motion,  all  was  stricken  from  the  affidavit  except  the 
last  ground: 

Jleid,  that  as  there  was  no  allegation  that  defendant  held  under  such  third 
person,  and  no  denial  of  his  tenancy  under  the  plaintiff,  there  was  no  error 
in  the  ruling  of  the  court. 

2.  Under  section  4890  of  the  Code,  governing  such  cases  in  the  dty  of  Sa- 
vannah, it  is  sufficient  for  the  landlord,  after  reciting  necessary  facts  in  his 
affidavit,  to  state  that  the  tenant  refuses  to  deliver  possession. 

3.  Though  a  defendant  may  be  entitled  to  a  non-suit  at  the  conclusion  of  plain- 
tiff's evidence,  yet  if  it  be  refused,  and  evidence  subsequently  introduced, 
be  sufficient  to  authorize  a  verdict  for  plaintiff,  it  will  ntot  be  set  aside  on 
account  of  the  refusal  of  the  non-suit. 

4.  Although  the  charge  to  the  jury  may  not  have  been  strictly  correct  upon 
the  question  of  defendant's  refusal  to  give  possession,  yet  if  the  verdict  is 
what  it  should  have  been,  under  the  evidence,  this  court  will  not  set  it  aside. 

5.  The  statement  made  by  the  tenant  to  the  landlord  before  the  warrant  was 
sued  out,  that  he  "  would  give  him  (the  landlord)  trouble  to  get  posses- 
sion," or  that  *'  he  would  hold  on  to  the  property;'*  was  sufficient  to  dis- 
pense with  further  proof  of  a  refusal  to  surrender  possession. 

'  6.  It  was  not  competent  for  the  defendant  to  prove  that  a  custom  existed  be- 
tween landlords  and  tenants  in  the  dty  of  Savannah,  for  the  purpose  of 
denying  the  legal  rights  which  the  plaintiff  had  under  a  written  contract 
7.  Where  it  is  stipulated  in  a  written  contract  for  a  five  years'  lease,  that  the 
tenant  shall  have  ninety  da3rs  after  its  termination  to  remove  the  improve- 
ments he  may  Jiave  put  upon  the  premises,  and  the  landlord  does  not  sue 
out  a  warrant  to  dispossess  him  until  after  the  expiration  of  the  niifety  days* 
it  was  not  error,  (such  as  the  tenant  can  complain  of,)  for  the  court  to 
charge  that  the  lease  did  not  terminate  so  as  to  make  him  a  tenant  holdii^ 
over  until  the  close  of  the  ninety  days,  and  that  the  jury  could  find  doable 
rent  from  that  time. 

Proceedings  against  tenant.    Landlord  and  tenant.    Savan- 
nah.   Non-suit.   Custom.   Evidence.   Charge  of  Court.  New 
;♦,  trial.     Lease.    Possession.     Before  Judge  Cuisholm.    Ciijr 

{ji,  Court  of  Savannah.    July  Term,  1874. 

I ' '  , 


ii 
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Werner  vs.  Footman. 


Robert  H.  Footman,  as  administrator  on  the  estate  of 
Thomas  Clark,  on  June  6th,  1874,  before  W.  S.  Chisholm, 
judge  of  the  city  oourt  of  Savannah,  made  the  following  affi- 
davit, for  the  purposes  therein  mentioned,  to-wit: 

"GEORGIA— Chatham  County  : 

''Robert  H.  Footman,  administrator  of  the  estate  of  Thomas 
Clark,  deceased,  comes  before  the  undersigned,  the  judge  of 
the  city  court  of  Savannah,  and  deposes  that  Charles  Werner, 
of  said  city,  rented  from  him  for  one  year,  from  the  8th  day 
of  February,  A.  D.,  1873,  to  the  8th  day  of  February,  A.  D., 
1874,  all  that  lot  of  land  in  the  city  of  Savannah  known  in 
Uie  plan  of  said  city  as  lot  number  (20)  twenty,  Crawford 
ward,  at  and  for  the  rent  of  $150  00  per  annum,  and  with 
the  privil^e  of  removing  from  the  said  lot,  within  ninety 
days  from  the  ex\>iration  of  the  said  tenancy,  such  improve- 
ments as  might  be  thereon  at  the  time  of  such  expiration,  ex- 
cept fences,  which  said  period  of  ninety  days  expired  on  the 
9th  day  of  May,  A,  D.,  1874.  And  the  deponent  further 
Bays  that  the  said  Charles  Werner  refuses  to  deliver  posses- 
sion of  the  premises  to  him,  and  that  he  therefore  prays  that 
a  writ  of  possession  may  be  issued,  as  by  law  in  such  cases 
made  and  provided.       (Signed)         R.  H.  FOOTMAN. 

"Sworn  to  and  subscribed  before  me, 
this  6th  day  of  June,  A.  D.,  1874. 
(Signed)    ''W.  S.  Chisholm,  Judge." 

Upon  this  affidavit  a  warrant  was  issued,  and 'the  following 
counter-affidavit  filed : 

"Personally  appeared  before  me,  the  above  named  Charles 
Werner,  who  being  duly  sworn,  deposes  and  says  that  he  has 
been  advised  to  believe,  and  believes,  and  submits  to  the  court 
that  said  Robert  H.  Footman,  administrator,  as  aforesaid,  has 
not  alleged  in  his  said  affidavit  any  good  and  sufficient  ground 
to  entitle  him  to  the  writ  of  possession  prayed  for.  And  depo- 
nent further  says,  that  about  one  montli  ago  one  John  Dorsch-* 
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>d  oat  against  liim  for  the  same  lot  of  land  s  writ  of  poe- 
n,  on  tl>e  ground  lltat  deponent  was  said  Dortcha'i 
t  of  aaid  lot  of  land,  and  that  deponent's  lease  had  a- 
,  to  which  proceeding  deponent  filed  his  ooonter-afBda- 
n  terms  of  the  law,  and  gave  the  bond  reqniretl;  and 
laid  Robert  H.  Footman  informed  deponent  in  convetn- 
hai  he  had  sold  aaid  lot  of  land  to  said  John  H.  Doraeher, 
lad  no  further  control  of  U,  and  de)>onent  submits  to  the 
whether,  under  the  foregoing  facts,  he  is  slill  the  tenant 
>bei't  H.  Footman,  and  whether  aaid  proceeding  agaioit 
>yBa<d  Footman  should  not  be  gnashed.  And  deponent 
er  says  that  hie  lease  of  sa^d  lot  of  land,  number  twenty, 
ford  ward,  has  not  expired,  and  will  notexptre  for  some 
to  come.  (Signed)  CHARLES  WERXER. 

worn  to,  etc.,  June  8tb,  1874. 
'SiGHDND  El^INGBB,  N.  P.  &  E.  O.  J.  P.-" 

Iten  the  issues  made  by  said  affidavit  and  coanter-affi- 
came  on  to  be  tried,  the  plaintiff  moved  the  court 
:ike  from  the  counter-affidavit  that  portion  thereof  by 
I  it  ap|)eared  that  s^d  Footman  liad  ceased  to  be  owner 
s  lot  of  laud,  prior  to  action  brouglit,  having  sold  said 
John  Dorscher,  who  had  alreaily  proceeded  against  him 
!  same  matter.  This  motion  was  allowed  by  the  court, 
lefeiidant  excepted. 

e  defendant  then  moved  the  court  to  dismiss  the  warrant 
ipossess,  on  thegrouud  stated  in  the  counter-affidavit,  to- 
that  th%  allegations  in  the  affidavit,  upon  which  said 
int  was  founded  were  insufficient,  in  law,  to  support  said 
lilt.  This  motion  was  disallowed,  and  the  defendant 
ted. 

e  cause  then  went  to  the  jury,  and  the  plainti IT  proved 
teciition  of  the  following  instrument  and  closed: 

E  STATE  OF  GEORGIA— Chatham  County  : 
^nowall  men  by  these  presents,  that  I,  George  W.  Davis, 
tor  of  the  estate  of  Thomas  Clark,  deceased,  of  the  first 
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part,  and  Charles  Werner,  of  the  second  part,  have  agreed 
that  for  and  in  consideration  of  the  semi-annual  rent  of  $25, 
to  be  punctually  paid  on  the  eighth  day  of  August  and  on 
theeightii  day  of  February  in  each  year,  commencing  from 
the  date  of  these  presents,  the  party  of  the  first  part  has  leased, 
and  by  these  presents  do  lease  to  the  party  of  the  second  part, 
all  that  lot  of  land^  lying  and  being  in  the  city  of  Savannah, 
and  known  as  lot  number  twenty,  Crawford  ward,  for  the 
full  term  of  five  years  from  the  date  of  these  presents,  and 
it  is  further  agreed  in  case  the  party  of  the  second  part  shall 
h\\  to  pay  his  rent  at  the  end  of  each  six  months,  as  men- 
tioned above,  in  every  such  9ase  this  lease  shall  be  null  and 
void,  and  the  party  of  the  fii^t  part  shall  immediately  take 
possession  of  the  leased  premises.  And  it  is  also  agreed  that 
all  such  improvements  as  shall  be  put  upon  said  lot,  shall  be 
liable  and  held  bound  for  the  rent  of  said  premises;  and  if 
the  party  of  the  second  part  shall  continue  in  possession  for 
the  full  term  of  his  leasd  (the  rent  of  which  having  been  first 
punctually  paid)  then  such  improvements,  as  shall  be  on  the 
leased  premises  at  the  expiration  of  the  lease,  shall  be  re- 
moved (except  the  fences  which  are  to  be  left  in  good  order 
by  the  party  of  the  second  part,)  within  ninety  days  from  such 
expiration,  unless  the  parties  to  this  lease  in  that  time  make 
other  arrangements  respecting  such  improvements. 

"  In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  eighth  day  of  February,  eighteen  hundred  and 
sixty-eight.     Savannah,  December  19th,  1867. 

(Signed)  "GEORGE  W.  •DAVIS, 

^^ Executor  Estate'  Thomas  Clark. 

(Signed)  "CHARLES  WERNER. 

"In  presence  of 

"  George  Allen,  Jr., 

"  Z.  Winkler,  Not.  Pub.  C.  C* 

"Savannah,  12th  February,  1873. 
"We  mutually  agree  that  the  within  lease  shall  be  extend- 
ed for  the  term  of  one  year,  from  the  eighth  day  of  Feb- 
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rnary,  1873,  to  the  eighth  day  of  February,  1874|  subject 
to  all  the  terms  and  conditions  therein  contained. 

(Signed)  «R.  H.  FOOTMAN, 

"Administrator,  etc.,  estate  Thomas  CXark. 

(Signed)  "CHARLES  WERNER. 

"  Witness :  C.  J.  Ingbam/' 
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Whereupon  the  defendant  moved  the  court  for  a  non-suit^ 
on  the  ground  that  the  plaintiff  had  failed  to  show  that  de- 
fendant held  over  without  his  consent,  and  had  no  other  lease 
of  said  lot  than  the  one  above  set  forth,  or  that  he  had  refused 
to  deliver  possession  of  said  lot  of  land,  or  that  the  plaintiff 
had  ever  demanded  from  defendant  possession  thereof.  This 
motion  was  overruled,  and  defendant  excepted. 

The  defendant  testified  that  the  plaintiff  had  never  de- 
manded from  him  or  requested  him  to  deliver  possession  of 
said  leased  premises ;  that  he  had  held  over  from  the  9th  of 
February,  1874,  until  the  plaintiff  sued  out  said  warrant  to 
dispossess;  that  he  had  put  valuable  improvements  upon  the 
premises,  which  cost  $1,500;  that  the  plaintiff,  prior  to  said 
9th  February,  1874,  had  agreed  to  sell  him  said  leased  prem- 
ises, at  the  expiration  of  said  term,  on  February  9th,  1874; 
that  on  the  10th  February,  1874,  he  went  to  the  plaintiff, 
and  afler  paying  him  the  rent  for  the  last  quarter,  told  him 
that  he  was  prepared  to  buy  said  leased  premises  according 
to  agreement;  that  plaintiff  informed  him  that  he  had  sold 
said  premises,  at  which  defendant  expressed  great  surprise 
and  plaintiff  much  sorrow ;  that  he  then  informed  plaintiff 
that  he  would  hold  on  to  the  property,  (meaning  he  would 
hold  over  for  another  year)  and  the  latter  said  nothing  in 
dissent. 

One  witness  corroborated  this  testimony,  by  swearing  that 
the  plaintiff  had  said  to  defendant  that  he  would  sell  him 
said  premises  at  the  expiration  of  said  lease.   • 

The  defendant  offered  to  prove  a  general  custom  prevailing 
in  the  city  of  Savannah,  "  that  where  a  tenant  rents  premises 
in  the  city  of  Savannah  for  one  year,  either  orally  or  in  writ* 
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ing,  and  holds  over,  after  the  expiration  of  the  year,  for  so 
filiort  a  time  even  as  one  month,  or  two  weeks,  with  the  knowl- 
edge of  his  landlord,  and  without  any  dissent  on  the  part  of 
liis  landlord,  he  is  tenant  again  for  another  year,  on  the  same 
terms  and  conditions  as  before."  Tliis  the  court  refused  to 
penuit,  and  defendant  excepted. 

The  plaintiff  testified  that  he  had  never  made  any  other 
oontroct  of  renting  with  defendant  than  the  said  written  lease; 
that  the  defendant  ceased  to  be  his  tenant  on  the  9th  Feb- 
ruary, 1874,  having,  however,  until  the  9th  May  following  to 
remove  his  improvements;  that  he  never  told  defendant  he 
vould  give  him  until  the  expiration  of  said  lease  to  buy  said 
leased  premises;  that  defendant  did  not  tell  him  on  the  lOlh 
day  of  February,  1874,  tliat  he  would  hold  over  for  another 
year;  that  on  the  10th  of  February,  1874,  defendant  came  to 
his  office  to  pay  him  the  rent  for  the  preceding  six  months, 
and  he  informed  him  that  the  leased  premises  had  been  sold; 
that  defendant  expressed  surprise  at  this  information,  and  said 
he  wanted  to  buy  said  premises,  but  did  not  say  he  came  pre- 
pared to  purchase;  that  plaintiff  repeated  that  he  had  sold  said 
premises,  when  defendant  said  he  would  give  iiim  trouble  to 
get  possession,  to  which  plaintiff  replied,  that  he  would  see 
about  that 

Plaintiff  admitted  that  he  never  at  any  time  demanded  of,  or 
requested  defendant  to  deliver  up  to  him  possession  of  said 
leased  premises,  after  the  9th  day  of  May ;  that  he  simply  took 
out  a  warrant  to  dispossess  him  on  the  6th  day  of  June,  1874. 

One  witness  corroborated  plaintiff's  evidence  by  swearing 
that  he  had  heard  defendant  say,  on  February  10th,  1874, 
that  he  would  give  trouble  to  plaintiff  to  get  possession  of  the 
lot  of  land,  to  which  the  latter  replied,  ^'I  will  see  about 
that." 

The  cause  then  went  to  the  jury,  and  the  court  below 
charged  as  follows:  "There  is  but  one  issue  for  you  to 
try,  and  it  is  the  one  raised  by  the  pleadings,  viz:  Did  de- 
fendant's lease  expire  on  the  9th  day  of  May,  1874,  as  stated 
in  affidavit  of  plaintiff?    To  determine  this,  you  must  ascer- 
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tain  under  what  contract  of  lease  or  rent  the  defendant  held; 
if  you  6nd  that  his  only  contract  of  rent  was  the  written  lease 
which  has  been  introduced  in  evidence,  then  the  court  in- 
stnicts  you  that  bis  term  expired  on  the  9th  day  of  May, 
1874,  for  the  purposes  of  this  case ;  and  your  verdict  should 
be  for  plaintiff,  with  double  rent  from  that  time.  But  if  you 
find  that  defendant  held  over  after  the  9th  of  May,  1874,  and 
plaintiff  assented  to  such  holding  over,  then  your  verdict 
should  be  for  the  defendant ;  this  assent  may  be  found  not 
only  from  words  spoken,  but  from  his  conduct,  or  from  his 
acquiescence.  It  is  not  necessary,  u|K)n  the  trial  of  the  pres- 
ent issue,  for  plaintiff  to  prove  tliat  he  requested  defendant, 
after  the  expiration  of  his  lease,  to  deliver  up  to  him  the  |X)8* 
session  of  the  leased  premises,  nor  can  defendant  defeat  a  re- 
covery by  plaintiff,  by  proof  of  failure  so  to  demand  )>088es- 
sion,  unless  the  jury  find  that  such  failure  to  demand  |K)sses- 
sion  amounted,  under  the  facts  of  the  case,  to  an  assent  by  the 
landlord  to  the  tenant's  holding  over.'' 
I  •.  The  court  further  charged  '^  that  it  was  defendant's  duty,  at 

the  expiration  of  his  lease,  to  deliver  up  possession  to  hia 
lessor,  without  any  request  so  to  do  by  his  lessor,  and  that  a 
failure  so  to  deliver  up,  even  though  not  requested,  amounted 
\jff^  in  law  to  a  refusal,  and  might  be  so  treated,  at  the  optica  of 

the  landlord." 
\vi'  The  court  further  charged  that  ''said  written  lease  of  defend- 

I  ant  did  not  expire  so  as  to  make  him  a  tenant  holding  over, 

for  the  purposes  of  this  proceeding,  until  the  9th  of  May,  1874, 
and  that  the  jury  could  fiud  double  rent  against  defendant 
from  that  time." 

I  jj  H  The  defendaut  requested  the  court  to  charge  that  "  the  fail- 

I  1}  gi  ure  on  the  part  of  the  landlord  to  demand  possession   from 

'  the  tenant  may  be  considered  by  the  jury  as  a  circumstance, 
to  show  the  landlord's  consent  to  his  tenant's  holding  over 
for  another  year."  The  court  charged  as  requested,  but  addetl 
thereto  the  following  words :  ''unless  the  jury  are  of  opinion, 
from  the  conversatiou  tliat  took  place  between  the  parties,  on 
the  10th  of  February,  1874,  tliat  such  a  demand  had    been 
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made  by  the  plaintiff,  and  suck  a  refusal  to  deliver  possession 
on  the  9tii  daj  of  May,  had  l>een  mude  by  the  defendant,  as 
would  negative  any  assent^  whicii  such  a  circumstance  might 
imply." 

The  jury  found  for  the  plaintiff,  with  double  rent  from 
%  9th,  1874,  at  the  rate  of  $300  00  per  annum. 

Error  is  assigned  upon  each  of  the  above  grounds  of  excep- 
tion. 

R.  R.  Richards  ;  R.  Wayne  Russell  ;  A.  B.  Smith, 
for  plaintiff  in  error. 

Jackson,  Lawton  &  Basinger,  for  defendant. 

Trippe,  Judge. 

1.  This  was  a  proceeding  by  the  landlord  to  remove  a  ten- 
ant who  was  alleged  to  be  holding  beyond  his  term,  and 
refusiug  to  deliver  possession.  The  property  was  in  the 
city  of  Savannah,  and  the  process  was  sued  out  under  the 
laws  having  reference  to  that  city :  Code,  sees.  4890,  4892. 
^^either  those  laws,  or  the  general  laws  of  the  state  upon  that 
subject,  recognize  that  the  tenant  in  such  a  case  can  set  up  any 
defense  in  hie  counter-aiSdavit  other  than  that  his  lease  has 
not  expired,  or  that  he  does  not  hold  under  the  person  mak- 
iug  the  application,  or  under  any  one  from  whom  he  claims 
the  premises,  or  who  claims  from  the  one  suing  out  the  war- 
rant. The  statements  made  in  this  counter-affidavit  show 
neither  of  these  facts,  except  that  the  lease  had  not  expired. 
The  fact  that  another  person  had  some  time  previously  sued 
out  a  similar  warrant,  which  the  defendant  arrested  by  a 
counter-a£Bdavit^  is  not  sufficient.  It  did  not  appear  that 
such  a  case  was  then  proceeding  against  him. 

2.  Section  4890  does  not  require  that  the  landlord  shall 
make  oath  that  the  possession  had  been  demanded,  and  the 
tenant  refused  to  deliver.  If  the  affidavit  states  that  the  ten- 
ant refuses  to  deliver  possession^  it  is  sufficient;  after  reciting 
the  other  necessary  fiicts. 
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3, 4.  We  are  not  prepared  to  say  that  the  motion  for  a  non- 
it  couM  not  have  btsen  properly  graiit««l  when  it  waa  made. 
[ie  pluintiET  had  not  provet)  a  refuxal  on  the  part  of  the  ten- 
it  at  that  stage  of  the  case.  Had  the  evidence  concluded 
St  tliere,  and  a  verdict  been  rendered  against  defendant,  his 
r\it  as  to  a  new  trial  would  W  different.  But  though  a  de 
jdant  may  be  entitle<]  to  a  non-suit  upon  the  conctusioo  of 
ainlid''3  evident^,  ypt  if,  on  its  refusiil,  evidence  Iwsubse- 
lently  introdiiC(.-<]  which  authorizes  a  verdict  for  plnintiff,  it 
11  not  be  set  aside  on  aecount  of  the  refusal  to  grant  the 
m-suit :  HanSon  vs.  Oratoley,  51  Georgia,  528.  In  this  im- 
ediate  c<inne<:lion  it  may  be  best  also  to  notice  the  charge  of 
e  court  upon  this  point.  That  charge  was,  "that  it  was  the 
laut's  duly,  at  the  expiration  of  the  lease,  to  deliver  poeaes- 
in  to  his  lessor  without  any  request  so  to  do  by  the  lessor,  and 
failure  so  Ka  deliver,  even  though  not  requested,  amounted, 
law,  to  a  nifusal,  and  might  be  so  treated  by  the  landlord." 
e  are  not  satisfied  that  this  was  strictly  correct.  It  may  be 
«nant's  dury  to  vacate  the  possession  on  the  expiration  of 
1  contract  of  rent;  but  it  is  putting  it  pretty  strong  npon 
[n,  as  a  legal  duty,  to  say  that  he  shall  deliver  to  the  land- 
•A,  even  though  not  requested.  In  many  instances  this 
gilt  be  impossible.  If  he  leaves  the  possession  vacant  it 
generally  sufficient,  fur  it  is  certainly  as  much  the  land- 
"d'a  duty  to  ask  for  the  possession  as  it  is  the  tenant's  to  go 
him  to  surrender.  When  the  tenancy  expires  all  that  the 
lant  has  to  do  is  to  quit,  unless  there  be  something  in  the 
iitract  beyond  that  for  him  to  do.  The  court  scarcely  meant 
the  contrary  of  this.  Duubtless,  his  meaning  was  that  if 
i  tenant  did  in  fact  hold  over,  it  was,  in  law,  equivalent  to 
"efusal. 

5,  Be  this  as  it  may,  under  the  evidence  the  verdict  was 
;ht.  The  tenant  notifietl  tlie  landlord  that  he  intended  to 
Id  on  to  the  property.  The  landlord  and  another  witness 
tified  that  the  tenant  snid  he  would  give  the  plaintiff 
ubie  to  get  possession.  The  tenant  did,  in  fact,  bold  pos- 
sion  beyond  the  term,  and  still  held  it  when  the  warrant 
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issaed,  and  theu  set  up  that  his  lease  bad  not  expired.  This 
was  sufficient  to  dispense  with  further  proof  upon  the  point 
of  refusal  to  deliver  possession. 

6,  The  contract  of  lease  was  in  writing.  The  right  of  the 
laodlord  as  to  Iiaving  possession  at  the  end  of  the  lease  was 
fixed  by  that  contract.  Tlie  evidence  was  strong  that  he 
had  not  yielded  that  right,  and  also  that  the  tenant  would  not 
surrender  the  possession.  It  was  not  competent  for  the  de- 
fendant to  evade  the  legal  right  of  his  landlord^  under  the 
written  contract,  by  proving  that  a  certain  custom  existed  be- 
tween landlords  and  tenants  in  the  city  of  Savannah. 

7.  The  contract  of  lease  was  for  five  years.    The  tenant 
had  ninety  days  afler  its  termination  to  remove  certain  im- 
provements he  might  put  upon  the  premises.    The  warrant 
was  not  sued  out  until  after  the  ninety  days  had  expired. 
The  tenant  cannot  complain  of  the  charge  of  the  court  that 
the  lease  did  not  terminate  so  as  to  make  him  a  tenant  hold- 
ing over  until  after  the  close  of  the  ninety  days,  and  that  the 
jury  could  find  double  rent  from  that  time.     The  defendant 
claimed  that  this  charge  deprived  him  of  the  benefit  of  a  pre- 
sumption tliat  by  a  delay  of  three  months  the  landlord  ao- 
qoiesced  in  his  continuing  as  a  tenant  for  another  year ;  that 
is,  that  it  was  some  proof  of  a  renewal  of  the  lease  for  one 
year  more.    We  cannot  think  that  under  the  terras  of  the 
contract  as  to  the  ninety  days,  and  the  evidence  as  to  the  re- 
hsal  to  deliver  possession,  such  a  presumption  could  exist. 

Judgment  affirmed. 


Z.  W.  Akberson,  plaintiff  in  error,  va.  E.  D.  Beard,  de- 
fendant in  error. 

• 

The  affidavit  upon  which  the  foreclosure  of  a  crop  lien  is  based  must  contam 
an  express  averment  that  a  demand  for  the  payment  of  the  debt,  after  its 
maturity,  has  been  made  on  the  owner  of  the  property,  his  agent  or  lessee, 
and  that  he  has  refused  to  pay  the  same. 
•      Vol.  liv.  io. 
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Lien.  DemaD<1.  Factors.  Before  Jadge  Pottle.  Wilka 
jperior  Court     May  AdjourDetJ  Term,  1874, 

For  the  &ct8  of  this  case,  see  the  decision. 

Collet  &  Sihs,  for  plaintifT  in  error, 

W.  M.  AM.  P.  Reese,  for  defeodant. 

Warner,  Chief  Justice. 

This  was  a  proceediug  in  the  court  below  on  the  foreclosure 
'  a  crop  lien  by  the  plaintiff  against  the  defendant,  Beard, 
he  plaintiff  made  his  afiSdavit  of  foreclosure,  and  the  de- 
ndant  filed  his  counter-affidavit.     When  the  case  came  on 

be  lieard,  the  defendant  made  a  motion  to  dismifls  the  plun- 
ET's  proceedings  in  the  case,  on  the  ground  that  no  sufficient 
imaiid  was  averred  in  the  afBdavit  of  foreclosure,  which  mo> 
an  was  sustained  by  the  court,  and  the  plaintiff  excepted.  It 
>pear8  from  the  record  that  the  plaintiff  alleged  in  his  afB- 
ivit  "that  said  sum  so  secured  by  lien  became  due  1st  of 
ovember,  1873;  that  payment  of  the  same  has  been  de- 
anded,  and  neglected,  and  refused,  and  that  he  now  comes 
ithin  one  year  after  the  same  became  due,  and  makes  his 
Edavit,"  etc.  The  1991st  section  of  the  Code,  providing 
ir  the  foreclosure  of  liens  of  this  description  on  personal 
roperty,  declares  that  "  there  mutt  be  a  demand  on  the  owner, 
r«it,  or  lessee  of  the  property,  for  payment,  and  a  refusal 
<  pay,  and  such  demand  and  refusal  mutt  be  averred."  Be- 
•re  thb  summary  proceeding  can  be  had  against  the  proper^ 
r  the  defendant,  tlie  plaintiff  must  make  a  demand  oo  him 
I  the  owner  thereof,  his  agent,  or  leasee,  for  payment  of  the  . 
ibt  claimed  to  be  due,  and  tiie  plaintiff  must  aver  that  feet 
1  his  affidavit,  and  that  the  defendant  has  refused  to  paj  it, 
he  demand  for  payment  of  tiie  debt  claimed  to  be  due,  on 
le  owner  of  the  property  and  bis  refusal  to  pay  it,  is  theonly 
jtice  which  the  statute  requires  before  his  property  is  seized 
id  advertised  for  sale  in  salisfactioa  thereof,  and  therefore 
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these  facts  must  be  clearly  and  distinctly  averred  by  the  plain- 
tiff in  his  affidavit  It  must  be  distinctly  averred  in  the 
aSdavity  that  the  demand  for  payment  of  the  debt  claimed  to 
be  dae,  has  been  made  on  the  defendant  as  the  owner  of  the 
property,  his  agent,  or  lessee,  and  his  refusal  to  pay  the  same 
after  the  debt  becomes  due,  to  entitle  the  plaintiff  to  his  sum- 
naiy  remedy  onderthe  statute.  The  averment  in  the  plain- 
tifs  affidavit  in  this  case  is,  that  payment  of  the  sum  secured 
by  him,  has  been  demanded,  and  neglected,  and  refused.  De- 
nurnded  of  wiiom  ?  Neglected  and  refused  by  whom  ?  The 
affidavit  docs  not  state,  nor  does  it  state  whether  the  demand 
of  payment  of  the  debt  was  made  before  or  ailer  it  became 
due.  But  it  is  said  that  it  may  &irly  be  implied  from  the 
words  of  the  affidavit  that  the  demand  was  made  on  the  de- 
fendant, the  owner  of  ^he  property.  The  reply  is,  that  the 
statute  does  not  allow  that  fact  to  be  ascertained  by  implica- 
^on,  but  distinctly  declares,  it  must  be  averred,  that  is  to  say, 
it  mast  be  averred  in  the  plaintiff's  affidavit  that  a  demand 
for  the  payment  of  the  debt  after  it  became  due,  has  been 
made  on  the  owner  of  the  property,  his  agent,  or  lessee,  and 
that  he  has  refused  to  pay  the  same.  'The  court  below  did 
not  err  in  giving  to  this  statute  a  strict  construction,  in  ac- 
cordance with  the  repeated  rulings  of  this  court,  and  in  dis- 
missing the  plaintiff's  affidavit  and  the  proceedings  founded 
thereon. 

a 

Let  the  judgment  of  the  court  below  be  affirmed. 


ToTTEx  &  Company,  plaintiflfe  in  error,  vs.  W.  H.  Tison, 

et  oLy  defendants  in  error. 

The  Rome  Iron  Manufacturing  Company  was  authorized  by  an  act  of  the 
legislature  to  borrow  money  and  to  secure  the  loan  by  mortgage  of  the  cor- 
porate property.  To  effect  this  loan,  certificates  of  stock  were  prepared, 
each  bearing  an  indorsement  that  they  represented  preferred  stock,  with  a 
guaranty  of  fifteen  per  cent,  annually,  for  two  years,  when  they  were  to  be 
ffJiemed  or  converted  into  common  stock,  at  the  option  of  the  holder,  and 
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■Iso  that  thcf  were  secured  by  first  moTtgsge  bonds  of  the  sanie  unoiint 
held  as  collalenl  in  the  hands  of  trustees.'  Tbe  loan  was  obtained  bj  sel- 
ling these  certificates  at  pat,  secured  \ef  mortgage  as  stipnlalcd.  Afia  the 
expiration  of  two  years,  the  compon;  being  unable  to  pej  Ibe  certifcalts. 
they  were,  by  agreement  with  the  company,  exchanged  by  the  boldeis  for 
the  mortgage  bonds,  which  were  delivered  to  the  holders,  and  the  scrip  fcir 
(he  stock  surrendered  and  canceled.  The  owners  of  these  certificates 
Iterer  took  any  port,  or  voted,  in  any  meetings  of  the  company,  nor  were 
they  ever  entered  on  the  books  as  stockholder,  and  the  amount  of  scrip 
issued  to  them  did  not  make  the  stock  of  the  company  in  excess  of  what  it 
was  authorized  to  issue.  By  all  the  resolutions  of  the  directors,  and  of  the 
company  in  convention  in  reference  to  the  transaction,  it  was  recognited 
and  ordered,  as  a  means  adopted  to  effect  the  loan  authorized  by  the  act  rithe 
legislature,  and  Dothing  appeared  showing  fraudulent  intent  on  the  part-of 
the  company,or  the  bondholders,  as  against  other  creditors.  The  company 
subsequently  became  insolvent,  and  its  assets  placed  in  the  hands  of  a  re- 

itU,  that  in  a  contest  between  creditors  over  ^e  assets,  the  holders  of  the 
mortgage  bon^  were  entitled  to  claim  as  heaa  /idi  creditors. 

Corporations.  Preferred  stock.  Debtor  aud  creditor.  Sc- 
are Judge  Underwood.  Floj-d  Superior  Court  Jalf 
rerm,  1874. 

Tfaie  case  is  sufficiently  reported  in  the  sbove  bead-note. 

Dabney  &  FoncuR,  for  p1ainti&  iu  error. 

Smith  &  Bbanhau,  for  defendants. 

Trifpe,  Judge. 

We  recognize  the  ordinary  rule  in  reference  to  preferred 
took  as  it  is  usually  issued.  Tlie  preference  that  the  holders 
f  such  stock  have,  is  tlie  right  to  receive  dividends  from  the 
arniiigs  of  the  company  before  the  common  stock  can  share 
3  such  earnings.  Other  priorities  may  attach  to  tiiia  stock 
B  between  the  stockholders  themselves,  but  neither  class  of 
tockbolders  can,  as  such,  claim  a  lien  as  against  a  creditor, 
tut  we  rest  the  decision  we  render,  affirming  the  judgment  of 
tie  superior  court,  upon  tlie  special  facis  of  this  case.  Those 
icta  are  pretty  fully  set  forth  in  the  liead-note.  Under  then, 
lie  defendants  in  errordid  notclaim  asstockliolders^ormem- 
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here  of  the  corporation^  nor  were  they  stockholders.  What 
they  may  have  been  whilst  they  held  the  scrip  originally 
issaed  to  them,  it  is  not  necessary  to  determine.  By  virtue 
of  an  act  of  the  legislature,  the  company,  in  the  execution  of 
the  power  granted,  adopted  this  mode  of  securing  a  loan.  It 
at  last  resulted  in  making  these  defendants  mere  creditors-^ 
the  holders  of  the  bonds  of  the  compaity  secured  by  a  mort- 
gage. Their  money  was  obtained  for  those  certificates  at  par, 
under  a  written  guaranty  that  it  was  secured  by  first  mort- 
gage bonds,  and  that  at  the  end  of  two  years  the  holders 
thereof  should  have  the  right  to  demand  a  redemption  of  the 
certificates.  Afler  the  expiration  of  two  years,  the  company 
being  unable  to  redeem,  the  certificates  were  surrendered  and 
canceled,  the  holders  of  them  received  the  mortgage  bonds, 
and  now  assert  their  rights  under  these  bonds.  The  whole 
action  of  the  company,  every  resolution  adopted  by  it,  or  re- 
port made  in  reference  to  this  transaction,  treated  it  as  a 
means  for  effecting  the  loan  authorized  by  law.  No  fraud  was 
alleged  against  the  company  or  these  creditors,  and  we 
cannot  see  why  they  should  be  denied  that  character.  This 
right  was  recognized  in  the  case  of*  Taft  va,  Hartford, 
Providence  &  Fishkill  Railroad  Company,  8  R.  I.,  310.  The 
stock  issued  contained  a  stipulation  that  it  was  entitled  to  pre- 
ferred and  guaranteed  dividends  at  the  rate  of  ten  per  cent, 
per  annum,  payable  semi-annually,  before  any  dividends  shall 
be  paid  on  any  other  stock  in  said  company.  The  holders  of 
this  stock  brought  suit  to  enforce  the  payment  of  the  ten  per 
cent  dividends,  though  no  dividends  had  been  earned,  and 
the  issue  was,  oould  they  claim  as  creditors  to  that  extent. 
Though  it  was  held  they  could  not,  and  their  rights  could  only 
be  enforced  against  the  earnings  of  the  company,  Bbaeds- 
LEY,  Chief  Justice,  in  pronouncing,  said:  "The  question  pre- 
senteil  is,  what  is  the  meaning  and  engagement  of  the  com- 
pany as  expressed  in  these  words  ?  The  relations  between 
these  parties  are  obviously  those  between  shareholders  and  the 
corporation.  They  are  not,  on  the  face  of  the  contract,  those 
of  creditor  and  debtor.     A  corporation  may  issue  bonds  or 
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her  obligaUoDS  convertible  at  certaiD  times  and  upon  eertain 
inditioDS  into  slock.  It  maj  issue  stock,  as  id  this  case,  re- 
lemable  at  a  certain  time  and  upon  certain  conditions.  But 
itil  Boch  a  change  is  made  the  original  relation  remaJos.  A 
)lder  of  the  stock  retains  bis  riglit  to  share  in  the  manage- 
eot  of  the  corporation  and  to  partici[iate  in  its  profits.    He 

not  ils  creditor  by  virtue  of  this  relation.  If  he  is  to  be 
ntitituted  its  creditor,  there  are  well-known  modes  and  words 
r  whicli  that  relation  can  be  expressed."  In  the  case  at  bar 
lis  relation  of  creditor  was  stipulated  for  in  the  original  ood- 
act  between  the  |>arties,  and  it  was  agreed  that  as  the  com- 
iny  had  borrowed  the  money  of  defeudaots  in  error,  the 
tter  should,  for  two  years,  receive  a  certain  percent.,  and 
luld  then  become  ordinary  shareholders  if  they  chose,  or 
luld  demand  that  tlieir  money  be  paid  back  by  the  redemp- 
an  of  their  certificates.  The  latter  mode  was  adopted,  and 
«tead  of  the  money,  the  bonds  and  the  mortgage  which  were 
iginally  executed  for  their  security -were  substituted  for  the 
irtificates.  This  made  tliem  bona  fde  creditors,  fur  it  does 
it  even  appear  that  the  company  was  insolvent  at  the  time. 
^e  repeat,  that  under  the  authority  given  by  the  legislature, 
id  the  terms  on  which  it  was  carried  out,  the  bonds,  with 
le  priority  secured  by  the  mortgage,  are  good  in  the  hands 
'  these  parties:  See  32  N.  H.,  545;  35  Vermont,  546. 

Judgment  affirmed. 


3HN  E.  Odell,  plaintiST  in  error,  V8.  John  H.  Reed,  de- 
fendant in  error. 

le  complainant  aJIeged  by  his  bilt  that  he  had  'purchaMd  certain  land  Irom 
defendant,  conditionally,  taking  a  deed  thereror,  and  giving  a  note  for  the 
purchase  monej;  that  upon  the  failure  of  such  condition  he  tendered  the 
deed  and  demanded  his  note;  that  defendant  refused  to  receiTC  the  deed 
or  to  deliver  up  the  note,  insisting  upon  the  transaction  as  an  absolale  sale  \ 
that  defendant  has  recovered  a  judgment  against  complainant  for  the  prin- 
cipal and  interest  of  said  note,  and  is  about  to  sell  said  land  undei  tbe  exe- 


ATLANTA  JANUARY  TERM,  1875.         143 

Odell  vs.  Reed. 


ration  based  thereon ;  that  the  defendant  has  been  in  control  of  said  prop- 
erty since  said  sale,  and  has  refused  to  deliver  the  possession  thereof  to 
complainant ;  that  he  has  received  the  rents  thereof,  and  has  sold  a  large 
amount  of  timber  therefrom;  that  he  is  insolvent.  Prays  the  writ  of  in- 
jmiction : 
Held^  that  further  proceedings  under  the  aforesaid  execution  should  be  en- 
joined; that  the  defendant  is  entitled  to  the  balance  of  the  purchase  money 
after  crediting  the  same  with  the  value  of  the  rents  and  the  damage  done 
to  the  property  by  his  waste,  and  the  complainant  to  the  possession  of  the 
land. 

Equity.     Sale.    Vendor  and   purchaser.     Before  Judge 
Rice.    Hall  County.     At  Chambers.    December  Ist,  1874. 

■ 

For  the  facts  of  this  case^  see  the  decision. 

« 

W.  L.  Marler^  for  plaintiff  in  error. 

Jasp£B  N.  Dobsey,  for  defendant. 

Warner^  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, with  a  prayer  for  an  injunction,  on  the  following  al- 
leged statement  of  facts :  In  1866,  one  Graham,  of  Kentucky, 
and  others,  proposed  to  purchase  the  lands  of  John  E.  Odell, 
lying  in  Hall  county,  provided  they  could  purchase  the  lands 
of  John  H.  Reed,  which  joined  Odell's-^Reed  owning  lot 
number  sixty-seven,  containing  two  hundred  and  fifly  acres; 
the  southwest  corner  of  lot  number  fifty-three^  containing 
fifty  acres;  eighty-three  acres, of  number  fifty;  and  number 
sixty-six,  containing  forty  acres.     Odell  saw  Beed,  and  in- 
formed him  of  the  proposed  trade;  he  was  anxious  to  sell, 
and  proposed  to  deed  his  lands  to  Odell,  to  enable  him  to 
oonsummate  the  sale  when  he  should  again  see  Graham ;  and, 
to  secure  himself  against  loss  in  case  of  death,  to  take  OdelFs 
note  fox  91,200  00,  payable  in  specie,  specifying  that  the  same 
was  for  said  lands,  and  that  he  should  remain  in  possession  of 
said   lands,  with  all  his  rights  and  privileges,  and  if  Odel^ 
should  fail  to  make  the  sale,  the  deed  and  note  should  be 
canceled  and  returned,  which  was  agreed  to  by  Odell,  and  the 
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i   tnd  note  were  made  and  delivered  for  this  parpoie 

r- 

)dell  saw  GnliaiD,  and  they  tailed  to  trade,  and  he  so  in- 
ned  Reed,  and  offered  him  hia  deed  and  called  for  bis 
},  which  Reed  refased  to  accept  or  to  deliver,  and  lias  ever 
K,  and  insists  it  was  a  &ona  fide  sale,  bat  h^t,  and  still 
ps,  poflBeaeion  of  the  lands. 

Lt term  of  Hall  superior  court.  Reed  iMxtuglit  suit 

aid  note.  Odell  employed  John  Gray,  who  advised  hitn 
onfess  a  judgment,  whidi  said  Gray,  as  his  attorney,  did 
liareh  term,  1S68,  for  the  full  amount,  with  interest  and 
a.  OdelPs  property  was  so  reduced  by  the  war  he  was  at 
:  time  unable  to  pay  oGT  tiie  jatlgnient  withont  sale  of  said 
Is,  and  sold  a  part  thereof  to  one  Eleoder  E.  Dikes,  a  lady 
las  since  married.  Reod  refused  to  give  possession  of  tbat 
>ny  otiier  part,  and  keeps  possession  of  all  said  lands,  and 
ow,  and  has  been  all  the  time,  in  possession  and  cultiva- 
;  them.  Since  said  judgment,  Reed  has  cut  and  sold  from 
:  land  ebingle-timber  worth  $500  00,  and  perhaps  more, 

has  cut  and  sold  railroad  cross-ties  worth  4241  75,  and 
d  wcnth  (235  95,  and  made  sales  of  the  same,  and  has 

and  taken  off  other  timber  worth  a  large  sum,  and  has 
lyed  tlie  rents  and  profits  ever  siooe  tl>e  making  of  said  note 

deed,  worth  at  least  (100  00  per  annum.  Reed  has  all 
time  refused  to  give  possession,  and  prevented  Oilell  from 
ciog  sale  of  the  land,  and  from  getUng  any  lien^t  of  it, 

still  has  possession.     Reed,  refuses  to  account  to  Oilell  for 
rents,  and  refuses  to  account  for  the  timber  sold,  cut  aod 
m  off  of  said  lands,  and  for  tlie  damage  done  tlten^by. 
leed  has  had  said  lands  levied  on  as  Odell's  property,  and 

sell  the  same  if  not  restrained,  and  oontinuea  to  cut  tim- 

eta     Odell  would  |>ay  off  and  discliai^  said  judgneot 

fi.  /a.,  but  Reed  has  no  other  property  whatever  aod  is 
Ivent,  and  no  money  could  be  made  out  of  him  to  satisfy 
idgment  for  rents  aud  damages.     Odell  offers  to  pay  off 

judgment  and  fi,  Ja.  when  the  same  shall  be  credited 
ii  said  rents,  the  value  of  the  timber  cut  aud  taken   offi 
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and  the  damage  done,  etc.     The  bill  prays  for  injuDctioDydC- 
count,  relief,  eta 

Oq  the  hearing  of  the  motion  for  the  injunction,  the  pre- 
liding judge  refused  to  grant  it;  whereupon  the  complainant 
excepted.     The  equity  of  the  complainant's  bill,  according  to 
the  allegations  contained  therein,  which  entitled  him  to  the 
iojunction  prayed  for,  consists  mainly  in  the  fact  that  the  de- 
fendant is  insolvent  and  is  unable  to  respond  for  the  rent  of  the 
land  and  the  damage  done  thereto  in  cutting  and  disposing  of 
the  timber  thereon,  if  the  complainant  shall  be  compelled  to 
pay  the  amount  of  the  note  with  the  interest  due  thereon, 
which  was  given  to  the  defendant  for  the  land.     It  was  said 
on  the  argument,  that  by  the  original  agreement  made  be- 
tween the  parties,  the  defendant  was  to  remain  in  posses- 
sion of  the  land  with  all  his  rights  and  privileges,  but  it 
should  be  recollected  that  the  defendant  repudiated  that  agree- 
ment and  insists  that  it  was  an  absolute  sale  of  the  land  to  the 
complainant,  that  defendant  was  entitled  to  have  the  $1,200 
in  specie,  the  price  of  the  land,  specified  in  the  note,  and  that 
the  complainant  became  the  owner  of  the  land.     If  the  de- 
fendant repudiated  the  original  agreement,  as  alleged  by  the 
complainant,  as  he  appears  to  have  done,  he  must  repudiate 
it  altogether ;  he  cannot  repudiate  a  part  of  it,  and  insist  that 
lie  was  entitled  to  keep  possession  of  the  land,  with  all  his 
rights  and  privileges  thereto  under  that  agreement.     Having 
repudiated  that  agreement,  and  treating  the  sale  of  the  land 
as  an  absolute,  unconditional  sale,  he  is  entitled  to  receive  the 
purchase  money  for  the  land  from  the  complainant,  and  the 
complainant,  as  the  owner  of  the  land,  is  entitled  to  recover 
from  tlie  defendant  the  value  of  the  rent  of  the  land  whilst 
iQ  his  possession,  since  the  absolute  sale  thereof  by  him  to  the 
complainant,  as  well  as  for  the  damages  done  to  the  complain- 
ant's land  in  cutting  and  disposing  of  the  timber  thereon,  as 
alleged  by  the  complainant.     Assuming  the  allegations  in  the 
camplainant's  bill  to  be  true,  there  will  not  be  very  much  due 
oo  the  judgment,  the  collection  of  which  is  sought  to  be  re- 
strained, upon  an  accounting  for.the  rent  of  the  land  and  the 
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iste  committed  thereon  by  the  deft^ndaot,  but  whatever  shall 
found  to  be  due  the  defendant,  after  crediting  the  amount 
e  for  rent  and  for  the  alleged  damages  sustained,  the  com- 
linant  offers  to  pay.  In  view  of  the  alle^tions  contained 
the  complainant's  bill  it  was  error  in  refusing  the  injuno- 
n  prayed  for. 
Let  the  judgment  of  the  court  below  be  reversed. 


tviLLE  Barber,  plaintiff  in  error,  v».  Elihit  S.  Terbeli^ 

defendant  in  error. 
A  judgment  creditor  who,  in  this  state,  has  a.  lien  hj  stdlute  on  oil  the 
itoperty  of  his  debtor,  whether  it  be  in  possession  or  has  been  sold  in  fraud 
>f  creditors,  and  who  docs  not  prove  his  debt  in  iMnlttuptcy,  may  proceed 
tj  levy  on  property  that  has  been  fraudulently  conveyed  by  (he  debtor  be- 
br«  the  passage  of  the  bankrupt  act,  and  may  prosecute  the  same  againit 
he  claimant,  although  the  defendant  in  execution  obtaiiied  a  discharge  ia 
>anl(ruptcy  before  a  final  trial  of  the  claim  case, 

A  claimant  cannot,  for  Ihe  purpose  of  showing  that  the  defendant  inji.fa. 
vas  indebted  to  him,  introduce  in  evidence  a  private  memorandnin  of 
lebts  made  out  by  the  defendant,  nor  the  schedule  attached  to  his  petition 
n  bankruptcy,  both  having  been  executed  lAer  the  claimant's  purchase  of 
he  property  levied  on,  and  after  plaintiff  obtained  his  judgmenl. 
An  instrument  attested  by  witnesses  cannot  be  used  in  evidence,  by  merely 
iroving  the  handwriting  of  the  party  who  signed  it. 
If  it  be  agreed  between  an  insolvent  debtor  and  the  purchaser  of  property 
rom  him,  that  he  shall  remain  in  possession  thereof  during  bis  life,  it  is 
uch  a  reservation  of  a  benefit  lo  the  debtor  as  may  avoid  the  conveyance. 
Dd  the  trial  of  the  issue  whether  a  conveyance  is  fraudulent  against  ctedi- 
ars,  it  is  competent  for  the  plaintiff  in  _/f.ya,  to  prove  the  pendency  of  suit* 
gainst  the  debtor  at  the  lime  of  the  execution  of  the  deed. 
When  the  general  instructions  given  lo  the  jury  cover  and  include  the 
|uestioD  contained  in  a  written  request,  the  failure  to  give  such  request  in 
harge  is  not  a  suflicient  ground  for  a  new  trial. 

3n  the  trial  of  a  claim  case,  it  is  not  error  for  the  court,  at  the  conclusion 
if  the  charge  to  the  juiy,  to  inquire  of  counsel  if  they  desire  the  taw  upon 
tie  matter  of  damages  to  be  given  in  charge. 

Bankrupt.  Judgment.  Liens.  Evidence.  Claims.  Debtor 
3  creditor.  Charge  of  Court  Practice  in  the  Superior 
urt.  Before  Judge  Bartlbtt.  Greene  Superior  Court, 
trch  Adjourned  Term,  1874,  • 
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Eliha  S.TeiTe]]  recovered  a  judgment  against  Josiali  Davis 
at  the  Deceml)€r  term,  1866,  of  Greene  county  court.  Exe- 
cution issued,  and  in  May,  1873,  was  levied  on  a  house  and 
lot.  A  claim  thereto  was  interposed  by  Orville  Barber. 
Upon  the  trial  of  the  issue  thus  formed,  substantially  the  fol- 
lowing facts  appeared : 

Davis  conveyed  the  property  in  dispute  to  the  claimant  on 
April  19th,  1866,  for  an  alleged  consideration  of  $2,500  00. 
The  claimant  is  described  as  being  of  the  county  of  Litch- 
field, in  the  state  of  Connecticut.  He  was  not  present  at  the 
time  of  the  execution  of  the  deed,  and  no  money  was  seen  to 
pass.  Davis  was  adjudgeil  to  be  a  bankrupt  on  February 
15th,  1868.  He  was  finally  discharged  by  the  district  court 
of  the  United  States  for  the  southern  district  of  Georgia^  on 
August  13th,  1873. 

The  claimant  offered  in  evidence  the  certificate  of  the  dis- 
charge of  Davis.  On  objection  taken  it  was  excluded  on  the 
ground  of  irrelevancy,  and  the  claimant  excepted. 

The  claimant  offered  in  evidence  a  memorandum  in  the 
handwriting  of  Davis,  made  out  two  years  afler  the  alleged 
sale  to  claimant,  and  also  the  schedules  attached  to  his  peti- 
tion in  bankruptcy,  showing  an  indebtedness  to  claimant  of 
$3,000  00.  The  evidence  was  excluded,  and  claimant  ex- 
cepted. 

The  claimant  offered  in  evidence  a  power  of  attorney  from 
him  to  defendant  mfi.fa.^  executed  on  August  3d,  1^66,  au- 
thorizing the  latter  to  sell  the  property  in  controversy  for 
him.  It  was  objected  to  until  its  execution  was  proved  by 
the  attesting  witness.  The  claimant  proposed  to  ^how  that 
the  signature  was  in  his  handwriting  by  evidence  other  thau 
that  of  the  attesting  witness.  This  the  court  refused  to  per- 
mit, and  excluded  the  instrument.  To  this  ruling  claimant 
excepted. 

There  was  evidence  tending  to  show  that  at  the  time  of  the 
conveyance  to  claimant,  Davis  was  insolvent;  that  it  was 
agreed  between  him  and  claimant  that  he  was  to  remain  in 
possession  of  the  property  until  his  death.     It  was  shown 
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that  he  actoally  did  remain  ia  possession  until  his  death, 
which  occurred  several  years  after  the  sale.  ' 

Plaintiff  in  JL  fa.  offered  in  evidence  the  records  of  suits 
pending  against  Davb  at  tlie  date  of  the  conveyance  to 
claimant  The  latter  objected  to  the  testimony.  The  objec- 
tion was  ovemiletl,  and  he  excepted. 

The  jury  found  the  profierty  subject  The  claimant  moved 
for  a  new  trial,  upon  the  ground  that  the  court  erred  in  each 
of  the  aforesaid  rulings,  and  for  these  further  causes : 

Because  the  court  erred  in  charging  the  jury,  that  if  tliey 
believed  there  was  an  agreement  between  the  claimant  and 
the  defendant  in  JL  fa,  that  the  latter  might  occupy  the  prem- 
ises sold  as  long  as  he  lived,  such  agreement  was  a  reservation 
of  a  benefit  or  trust  for  the  vendor,  and  is  void. 

Because  the  court  erred  in  asking  counsel,  at  the  conclusion 
of  his  charge,  if  they  desired  the  jury  instructed  upon  the 
subject  of  damages. 

Error  was  also  alleged  in  a  refusal  to  charge,  but  as  the  re- 
quest was,  in  substance,  embodied  in  the  general  instructions 
given  to  the  jury,  it  is  deemed  unnecessary  to  set  it  forth 
here. 

The  motion  was  overruled,  and  the  claimant  excepted. 

K  C.  KiNNEBREW,  for  plaintiff  in  error. 

M.  W.  Lewis;  P.  B.  Robinson;  W.  H.  Branch,  for 
defendant 

Trippe,  Judge. 

1.  A  judgment  creditor  in  this  state  has  a  lien  by  statute 
on  all  the  property  of  his  debtor.  By  the  act  of  1818,  (Code, 
section  1952,)  a  fraudulent  conveyance  by  a  debtor  is  null  and 
void  as  to  his  creditors.  Whenever  a  judgment  is  obtained 
and  the  creditor  desires  to  assert  it  against  property  which  his 
debtor  has  transferred  on  the  ground  of  fraud,  he  can  enforce 
it  directly  by  a  levy  on  such  property,  even  if  it  were  trans- 
ferred before  judgment    There  is  no  necessity  tfi  institute  any 
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origiaal  proceeding  for  that  purpose,  to  which  it  may  be  nec- 
essary to  make  the  debtor  and  puichaser  parties.  And  this, 
we  think,  makes  tliis  case  different  from  those  wherein  it  has 
been  held  that  property  fraudulently  conveyed  by  one  before 
he  goes  into  bankruptcy  can  only  be  proceeded  against  by  the 
assignee.  All  those  cases,  so  far  as  they  have  been  examined, 
where  such  a  holding  was  made  were  cases  where  the  proceed- 
ing was  not  directly  by  a  levy,  but  by  bill  or  other  process, 
for  the  purpose  of  vacating  and  setting  aside  the  alleged  fraud- 
ulent conveyance :  48  Miss.,  101;  105  Mass.,  136;  1  B.  R., 
129, 146,  162,  204;  3  Ibid.,  138;  6  Blatchf ,  156.  That  the 
assignee  may  assert  the  creditor's  rights  against  such  property 
is  not  disputed,  and  if  the  creditor  has  proved  his  debt  in  the 
bankrupt  court,  he  may  not  be  able  to  proceed  in  his  own 
name,  or  in  any  other  way  but  through  the  assignee.  But  if 
he  has  not  so  proved  his  debt,  and  relies  on  his  lien,  and  the 
assignee  does  not  act,  nor  any  step  be  taken  in  the  bankrupt 
court  to  reach  the  property,  the  state  courts  will  not  interfere 
to  prevent  the  creditor  from  seeking  to  condemn  it,  nor  will 
they  listen,  in  such  a  case,  to  such  a  transferee  when  he,  as 
claimant  of  the  property,  sets  up  the  bankruptcy  of  the  party 
from  whom  it  is  proposed  to  be  proved  he  obtained  it  fraud- 
ulently as  against  the  attaching  creditor. 

2.  The  sayings  or  declarations  of  a  defendant  in  execution 
cannot  be  used  in  evidence  in  behalf  of  a  claimant,  and  the 
memorandum  and  schedule  which  were  tendered  in  this.case 
were  nothing  more  than  the  declarations  of  Davis,  the  debtor: 
6  Qtwgxa,  366;  12  Ibid.,  505. 

3.  The  other  questions  which  were  presented  in  the  record 
are  so  dear  that  it  is  only  necessary  to  repeat  the  points  con- 
tained in  the  syllabus.  Where  an  instrument  is  attested  by 
witnesses,  it  cannot  be  used  in  evidence  by  simply  proving 
the  handwriting  of  the  party  who  signed  it. 

4.  An  agreement  by  an  insolvent  debtor  with  the  purchaser 
of  property  from  him,  that  the  debtor  shall  remain  in 'posses- 
sion thereof  during  his  life,  is  such  a  reservation  of  a  benefit 
to  the  debtor  as  may  avoid  the  conveyance.    Certainly  such 
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Ution  between  the  parties,  tfaoogh  not  inserted  in  tbe 
ance,  will,  if  unexplained,  be  a  badge  of  fraud,  ope- 
f  acted  on  and  the  debtor  does  remaia  in  posseaaioD. 
io  the  trial  of  the  issue  whether  a  oonveyanoe  ia  fraiul- 
gainst  creditors,  it  is  competent  for  tlie  plaintiff"  in  ei- 
I  to  prove  the  pendency  of  suits  against  tbe  del}tor  at 
le  of  the  execution  of  the  deed, 
t  is  not  a  sufficient  ground  to  set  aside  a  verdict  and 
a  new  .trial,  that  a  written  request  was  not  given  in 

to  the  jury,  when  the  general  charge  included  the 

contained  in  such  request. 

t^hether  the  jury  will  give  damages  against  a  claimiint 
estion  that  appertains  to  every  claim  case.  There  ire 
a  which,  though  the  property  may  be  found  subject,  it 
be  wrong  to  give  damages,  but  generally  it  is  a  matter 
nsively  with  the  jury  that  a  court  would  seldom  inter* 
itii  their  action  upon  it.  Tlie  mere  inquiry  by  the 
vhen  it  is  charging  the  jury,  whether  the  parties  desired 
r  on  that  question  to  be  stated,  cannot  be  error, 
gment  affirmed. 


Taliaferro,  plaintiff*  in  error,  va.  Charleb  J.  Mof- 
FETT,  defendant  in  error. 

^ner*l  rule  of  law  is,  thai  where  a  Ikeme  reqaired  by  statute,  is  for  the 
tioD  of  the  public,  and  to  prevent  improper  persons  from  acting  in  a 
iilar  capacity,  and  is  not  for  revenue  purposes  only,  the  imposilioD  of 
:nalty  amounts  to  a  podtive  prohibition  of  a  contract  made  in  viola- 
f  the  statute. 

re  suit  was  brought  on  notes  given  in  settlement  of  accounts  made  ai 
jthecary  store,  and  the  defendant  pleaded  that  the  plaintiff  had  carried 
ch  business  of  druggist  without  having  obtained  a  license  from  the 
al  board  of  his  school,  averring  facts  rendering  such  license  necessiry, 
orrer  thereto  was  properly  sustained.  The  plea  should  have  aUegid 
Lch  school  of  medicine  the  plaintiff  lielonged,  whether  the  allopaihic 
reformed  schooli'and  further,  that  he  had  not  obtained  alicoise 
luch  schooL 
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Contracts.   License.  Pleadings.   Physicians.   Before  Judge 
Hopkins.    Fulton  Superior  Court.    October  Term,  1874. 

For  the  facts,  see  the  decision. 

£oBERT  Baugh,  for  plaintiff  in  error. 

McCJoNNELL  &  Heyward,  for  defendant. 

Warner,  Chief.  Jostice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  four  promissory  notes,  one  for  087  00,  dated  3d 
August,  1870,  due  one  day  after  date;  one  for  $56  88,  dated 
1st  January,  1873,  due  one  day  after  date;  one  for  $73  61, 
dated  Ist  January,  1873,  due  one  day  after  date,  and  one  for 
$119  71,  dated  1st  January,  1873,  due  one  day  after  date,  all 
of  gaid  not€S  payable  to  the  order  of  C.  J.  Moffett.     The  de- 
fendant filed  his  plea  to  said  plaintiff's  action  in,  which  he 
alleged  that  three  of  said  notes  sued -on,  bearing  date  Ist 
January,  1873,  were  given  in  settlement  and  liquidation  of 
three  several  accounts  for  drugs  and  medicines  sold  by  plain- 
tiff, as  druggist,  in  the  city  of  Columbus,  Georgia,  to  defend7 
ant,  during  the  years  1870,  1.871  and  1872;  that  the  other 
jsote,  dated  3d  August,  1870,  was  also  given  in  settlement  and 
liquidation  of  an  account  for  drugs  and  medicines  sold  to  de- 
fendant during  the  year  1869,  in  the  city  of  Columbus,  Geor- 
gia, by  plaintiff  and  one  Pope,  who  was  then  a  partner  of 
said  plaintiff,  said  note  being  made  payable  to  plaintiff;  that 
during  said  time,  to- wit:  during  the  years  1869,  1870,  1871 
and  1872,  the  said  plaintiff,  and  said  plaintiff  and  Pope,  did 
open  and  keep  a  drug  and  apothecary  store  in  Columbus, 
Georgia,  and  out  of  which  they  did  sell  and  vend  said  drugs  and 
medicines  to  defendant,  for  which  said  notes  were  given,  and 
defendant  says  that  during  all  this  time,  said  plaintiff  was 
BeWm^  drugs  and  medicines  in  Columbus,  Georgia,  to  defend- 
ant, and  also  during  all  the  time  said  plaintiff  and  said  Pope 
were  selling  drugs  to  defendant  in  Columbus,  Georgia,  and 
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rhile  tliey  did  keep  and  open  a  drug  and  apothecaiy  store  in 
7olumbii8,  Georgia,out  of  wliich  said  drugs  and  medicioeswere 
}](!  to  defendant,  in  consideration  of  whicii  said  notes  in  tbis 
eclaration  mentioned  were  given,  neither  the  said  pUiotiS'nor 
lie  said  Pope,  nor  the  said  firm  of  Pope  &  MoSett,  or  either  of 
liem,  separately  or  together,  had  obtained  a  license  to  opea  or 
eep  a  drug  store  or  apotliecary  store,  from  the  medical  boml 
f  Ilia  or  their  own  school  of  said  stat*,  or  from  th^  board  of 
hysicians  of  the  allopathic  school  of  said  state,  nor  were  (lie 
lid  plaintiff  or  the  said  Pope,  se|>arately  or  t^^ther,  engaged 
I  selling  drugs  in  his  or  their  businesH,  as  druggists,  prior  to 
ie24th  of  December,  1847,  nor  did  they  continue  to  do  so 
U  the  let  of  January,  1863,  the  time  of  the  adoption  of  the 
!ode  of  Georgia,  all  of  which  defendant  is  ready  to  verify; 
therefore  he  prays  judgment,  etc.  To  this  plea  of  the  defend- 
Qt,  the  plaintifif  demurred,  the  court  sustained  the  demurrer, 
lid  the  defendant  excepted. 
1.  By  the  1395th  section  of  the  Code  there  is  cetablUhed, 
1  this  state,  a  board  *  of  physicians  of  the  allopathic  school, 
rho  have  the  authority,  as  defined  in  that  and  the  eubeeqaent 
action,  1396,  to  do  certain  specified  things,  one  of  which  is 
>  grant  licenses  to  apothecaries  upon  their  standing  a  satis- 
ictory  examination  as  to  their  knowledge  of  drugs  and  pbar- 
lacy,  and  to  keep  a  book  in  which  shall  be  entered  the  name 
f  every  person  licensed  to  practice,  or  vend  drugs,  and  the 
Etent  of  the  license.  By  the  1400th  secUon  of  the  same 
lode  there  Is  also  established  a  board  of  physicians  of  tltere- 
»rme<l  practice  of  medicine,  who  have  the  same  authority  and 
lUSt  perform  the  same  duties  hereinbefore  set  fortli,  that  is  to 
ly,  the  last  named  board  have  the  same  authority,  and  moat 
erform  the  same  duties  in  regard  to  granting  license  to  prac- 
ce  and  vend  drugs,  by  those  engaged  in  the  reformed  practice, 
B  is  required  by  the  lioard  of  physicians  of  the  allopathic 
ihool.  The  1407th  section  declares  that  "  no  person  in  this 
ate  shall  open  or  keep  a  drug  or  apothecary  store,  without 
rst  obtaining  a  license  therefor  from  the  medical  board  of 
is  own  school."     The  1408th  section  declares  that  "any  per- 
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son  violating  the  preceding  section^  is  liable  to  indictment, 
and  on  conviction ,  to  be  fined  not  less  than  $1,000  00  uor 
more  than  $5,000  00,  and  Tor  a  continuation  afler  said  con- 
viction, to  the  like  fine  and  imprisonment  not  exceeding  six 
months.  Tlie  on%ia  of  proof  is  upon  the  defendant  to  show 
his  authority."  The  |)enalty  prescribed  by  the  statute  for 
keeping  a  drug  or  apothecary  store  in  this  state,  without  a 
license,  was  intended  for  the  protection  of  the  public.  The 
general  nile  of  law  is,  that  where  the  license  required  by  the 
statute  is  for  the  protection  of  the  public,  and  to  prevent  ira- 
pro|)er  persons  from  acting  in  a  particular  aipacity,  and  is  not 
for  revenue  purposes  only,  the  imposition  of  the  penalty 
amocmts  to  a  iK>sitive  prohibition  of  a  contract  made  in  vio- 
lation of  the  statute. 

2.  The  defendant  alleges  that  the  drugs  for  which  the  notes 
were  given  and  which  were  the  consideration  thereof,  weresold 
by  the  plaintiffs  out  of  the  drug  and  apothecary  store  kept  by 
them  in  Columbus,  but  that  they  had  not  obtained  a  license  to 
open  or  keep  a  drug  store,  or  apothecary  «tore,  from  the  medical 
board  of  his  or  their  own  school,  or  from  the  board  of  physicians 
of  the  allopathic  school,  but  does  not  allege  to  which  school 
the  plaintiffs  belonged  at  the  time  the  drugs  were  alleged  to 
have  been  sold  by  them.  The  offense,  under  the  statute,  con- 
sists in  opening,  or  keeping  a  drug  or  apothecary  store,  with- 
out first  obtaining  a  license  therefor  from  the  medical  board 
of  his  own  school.  The  plea  should  have  alleged  to  which 
school  tlie  plaintiffs  belonged,  and  that  they  did  not  have  a 
license  from  the  medical  board  of  that  school  to  open  and  keep 
a  drug  or  apothecary  store.  Which  was  their  own  school,  the 
allopathic  or  the  reformed  practice  of  medicine,  is  not  alleged 
in  the  defendant's  plea,  and  for  that  reason  the  plea  was  bad, 
and  demurrable.  A  plea  should  state  the  facts  with  such  cer^ 
iainty  as  will  enable  the  court  to  declare  the  law  arising  there- 
on, and  to  apprise  the  opposite  party  of  what  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  to  answer  or  tra- 
verse it.  From  which  medical  board  were  the  plaintiffs  no- 
tified by  the  defendant's  plea  to  show  a  license  to  open  and- 

You  LIV.  II. 
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eep  a  dnig  or  apotliecary  store?  Tlie  law  requires  them 
Illy  to  show  a  license  from  tbe  medical  boan)  of  their  owd 
tlioolj  and  which  waa  their  owd  school  ?  Was  their  own 
thool  either  the  one  or  the  other  nnentioned  in  the  plea,  oi 
as  it  eome  other  school?  The  plea  does  not  all^e  that  ma- 
ruUfad.  It  is  true  the  plea  alleges  that  plaintifis  liadnot 
btaiiied  a  license  to  open  and  keep  a  drug  store  or  apotheci- 
f  store  from  the  medical  board  of  his  or  their  own  schonl,  or 
om  tiie  board  of  pliysioiaas  of  the  allopathic  school,  but  the 
laterial  issuable  fact  as  to  to.  what  school  the  plaintiff  be- 
Higed,  and  from  what  board  they  would  t)c  required  to  show  a 
cense  at  the  trial,  is  not  alleged.  We  find  no  error  in  sustaio- 
ig  the  demurrer  to  the  defeodant's  plea  od  tbe  statement  of 
kcts  conlained  in  tbe  record. 
Let  tbe  judgment  of  tlie  court  below  be  affirmed. 


Iaby  Giuer,  executrix,  plaintiff  in  error,  vs.  Jahes  M. 
Jones,  executor,  defendant  in  error. 

Where  a  motion  was  made  to  sel  aside  a  judgment,  and  wa$  ovennled, 
such  latter  judgment,  bo  long  as  it  remains  unrevoked,  or  is  not  shown  lo 
be  void,  is  a  bar  lo  any  further  proceedings  to  set  aside  the  original  jadg- 

The  legal  representative  is  a  necessary  party  to  proceedings  to  set  aside  a 
judgment  in  favor  of  the  deceased;  and  the  proper  method  in  such  a  cise 
Is  to  take  an  order  teciling  the  judgmenl,  the  grounds  relied  on,  the  death 
-of  the  party,  the  qualification  of  the  representative,  and  calling  upon  him 
lo  show  cause  why  the  judgment  comptajned  against  should  not  be  set 
aside,  and  this  order  should  be  served  as  other  motions. 

Judgments.  Administrators  and  executors.  Practice  in  tlie 
uperior  Court.  Before  Judge  Strozbr.  Randolpli  Superior 
k)urt.    May  Term,  1874. 

Id  May,  1863,  Jones,  executor,  recovered  a  judgment  against 
amuel  A.  Grier  and  otiiers.  In  December,  1869,  the  execu- 
on  basetl  on  this  judgment  was  levied,  and  an  affidavit  of 
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illegality  filed  thereto  apon  the  ground  that  the  consideration 

of  the  indebtedness  for  which  the  suit  was  brought,  was  slaves. 

At  the  November  terra,  1870|  the  illegality  was  sustained.    At 

the  November  term,  1872,  a  motion  was  made  to  set  aside  this 

last  order,  which  was  overruled.    Subsequent  to  this  time 

Grier  (lied  and  Mary  Grier  became  his  executrix.    At  the  May 

termJSTS,  the  death  of  Grier  was  suggested,  and  scire  facias 

ordered  to  be  served  upon  his  executrix,  requiring  her  to  show 

cause  why  she  should  not  be  made  a  party  to  a  motion  to  set 

aside  the  judgment  on  the  illegality.     At  the  May  term,  1874, 

said  executrix  showed  for  cause  that  there  was  no  such  case 

pendiug  at  the  death  of  her  testator,  but  that  judgment  had 

been  rendered  therein  prior  thereto. 

The  court  overruled  the  objection,  and  passed  an  order  mak- 
ing the  executrix  a  party.     To  this  she  excepted. 

A.  Hood;  H.  &  I.  L.  Fielder,  for  plaintiflFin  error. 

John  T.  Clarke,  for  defendant. 

Trippe,  Judge. 

1.  The  record  is  somewhat  confused,  and  it  is  impossible  to 
tell  whether  the  scire  facias  was  intended  to  make  the  execu- 
trix a  party  to  the  proceedings  in  the  matter  of  the  affidavit 
of  ill^lity  which  were  disposed  of  at  the  November  term, 
1870,  or  to  the  motion  to  set  aside  the  judgment  sustaining 
that  affidavit,  which  was  determined  at  the  November  term, 
1872,  by  the  same  being  overruled;  or  whether  it  was  to  make 
her  a  party  to  a  new  proceeding  to  be  instituted  to  set  aside 
the  judgment  sustainng  the  illegality.  But  take  it  as  it  is 
stated  to  be  by  the  reporter,  and  we  rather  think  that  was  the 
intention,  to- wit:  that  it  was  intended  to  proceed  again  di- 
rectly with  a  motion  to  set  aside  that  judgment — the  judg- 
ment rendered  at  November  term,  1870,  sustaining  the  ille- 
gality. The  executrix  replied  that  there  was  no  such  case 
pending  against  her  testator  at  his  death,  but  that  judgment 
had  been  rendered  therein  prior  to  his  death.     The  great  dif- 
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inUie  way  of  moTant,  or  the  plaint! AT  in  the seu-e/aeuu, 
■  lie  pro|>ose8  to  set  aside  a  judgment,  whilst  there  has 
rheen  a  judgment  rendered  in  a  similar  proceedingfor 
ne  purpose,  which  is  still  standing  unrevoked.  Tliat  is 
Igment  of  November,  1872.  Whilst  it  stands  it  is  s 
any  further  action  instituted  for  ihe  purpose  of  setting 
he  other  judgment,  the  one  of  Xoveniber,  1 870. 
?he  question  was  ma<le  wlietlier  a  Mire  facla»  was  tlie 
mode  to  make  the  legal  representativt-  of  a  deceased 
a  party  to  pnx-eedings  to  set  aside  a  judgment  in  &vor 
deceased.  If  such  proceedings  were  commented  in  tlie 
e  of  tlie  party,  his  representative  might  be  moved  against 
■e  fcunaa.  But  if  not,  tlien  the  proper  mode  would  be 
t  an  order  reciting  the  judgment— the  grounds  relied 
death  of  the  party,  the  qualification  of  the  represenU- 
ind  calling  u[)on  him  io  show  cause  why  the  judgment 
lined  against  should  not  be  set  aside.  Inotlier  worJs, 
e  would  be  no  case  p^ding,  the  matter  could  be  moved 
it  would  be  done  if  the  party  had  not  died,  except  ihat 
additional  allegations  which  his  death  makes  it  neces- 
aver  in  order  to  show  the  bets,  would  have  to  be  made. 
:he  service,  the  motion  or  the  onler  should  be  served  as 
notions.  As  the  &cts  appear  in  the  record,  there  was 
a  making  tlie  executrix  a  i«irty. 
;ment  reversed. 


liCERO,  plaintifir  in  error,  ve.  The  State  of  Geobqu., 
defendant  in  error. 

^^dence  of  the  committing  magistrate  lo  the  eflect  that  he  examined 
fendanl  when  brought  before  him  lo  ascertain  if  he  would  malce  con- 
oiy  statemcnU,  and  giving  Euch  slalEtnents,  was  inadmissible, 
gislratc  has  do  right  to  examine  a  defendant  for  the  puiposc  of  ob- 
[  from  him  contradiclory  statements.  If  the  defendant  desired  to 
a  statement,  it  was  the  duty  of  such  officer  to  reduce  it  la  writing 
return  it  to  the  superior  court.  Such  paper  would  be  the  highest 
,ce  of  what  such  statements  were. 
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3.  Where  the  defendant  was  on  trial  for  the  oifense  of  assault  with  intent  to 
mnrder,  and  there  was  evidence  tenff  ng  to  show  that  had  death  ensued  he 
would  not  have  been  guilty  of  murder,  the  court  should  charge  on  the  sub- 
ject of  manslaughter  and  justifiable  homicide. 

4*  It  was  error  to  charge  "  that  law  writers  say  that  a  chain  of  circumstances 
cannot  lie  whilst  a  witness  may,"  because  it  was  calculated  to  impress  on 
the  minds  of  the  jury  that  the  defendant's  witnesses  had  sworn  falsely. 

Criminal  law.  Commitment.  Justice  of  the  Peace.  Evi- 
dence. Assault  with  intent  to  murder.  Charge  of  Court. 
Befiire  Judge  Strozer.  Mitchell  Superior  Court;  Novem- 
ber Terra,  1874. 


This  case  is  reported  in  the  decision. 

Davis  &  Lyox,  by  R.  F.  Lyon,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assault 
W'iH)  intent  to  murder,  and  on  the  trial  therefor  was  found 
guilty  by  the  jury.     A  motion  was  made  for  a  new  trial  on 
the  grounds  that  the  venlict  was  contrary  to  law,  contrary  to 
the  evidence,  and  without  evidence  to  sustain  it;  because  the 
court  erred  in  admitting  the  evidence  of  the  committing  mag- 
istrate over  the  objection  of  defendant,  that  on  the  commit- 
ment trial  before  him  he  examined  the  defendant,  who  stated 
at  first  ''that  he  was  in  his  house  cooking  some  bread  for 
for  his  children  when  the  gun  fired,  and  when  the  justice  told 
him  to  tell  it  over  again,  to  see  if  he  would  tell  the  same 
story,  \vhen  defendant  said   he  was  in  his  house  breaking 
bread  and  dividing  it  out  among  his  children  when  the  gun 
fired  ;"  because  the  court  erred  in  not  charging  the  jury  as  to 
any  otlier  grade  of  homicide  but  that  of  murder;  because  the 
courfc  erred  in  its  charge  to  the  jury,  after  stating  that  where 
there  is  a  chain  of  circumstances  that  point  to  a  fact,  and  one 
witness  swears  positively  to  the  co.ntrary,  that  they  could  de- 
termine which  they  would  believe,  added,  '*  but  that  law  wri- 
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say  timt  a  chain  of  circujustances  cannot  lie,  whilst  a 
699  may."  It  appeurs  from  the  evidence  in  the  record 
the  pruseculor,  hearing  liis  dogs  bark  in  the  early  part  of 
night  as  if  after  some  one,  got  up  and  went  out  of  \\w 
e,  heard  some  one  running,  set  the  dogs  on  tiiem,  ami  run 

them  fitly  or  one  hundred  yards,  when  some  one  shot  at 
—defendant  live<I  three  or  four  hundred  yards  from  pros* 
)r — Ibnnd  tracks  which  corre9j)ond<-d  in  size  with  dclend- 

tracks ;  about  an  hour  and  a  half  after  the  gun  fired, 
%utor  and  others  gut  a  litrht  and  went  in  tbe  direction  of 
:e  the  gun  was  fired,  and  some  one  9aid  put  out  that 
;,  and  recognized  it  to  be  the  defendant  by  his  voice.  'A 
ess  for  the  defendant  stated  tba);  he  was  at  tbe  house  of 
idant  that  nigbt  about  ttie  lime  of  the  alleged  firing  uf 
run,  heard  a  pistol  shot,  and  defendant  was  in  bis  house 
lat  time. 

2.  The  admission  of  the  evidence  of  the  eomrailling  jus- 

waa  error,  for  two  reasons:  First,  because  Ihejuslicchad 
;gal  right  to  examine,  the  defendant  as  lie  did  for  the  pur- 

of  obtaining  from  bim  contradictory  statements.  Hie 
ce  had  only  the  It^al  right  to  allow  the  defendant  to  make 
tatement,  not  under  oath,  if  he  desired  to  do  bo,  but  did 
have  tbe  right  to  act  as  an  inquiaiior,  to  entrap  the  de- 
aot.  If  the  defendant  <)e8ired  to  make  a  vcluniart)  state- 
t,  and  did  so,  then  it  was  tbe  duty  of  tbe  justide  to  re- 
:  it  to  writing,  and  liave  returned  it  to  court  with  the  other 
irs:  Code,  4733.  Second,  inoamucb  as  the  justice  is  re- 
ed to  reduce  tbe  defendant's  statement  to  writing,  the  legal 
iimption  is  that  be  did  so,  which  would  have  been  the 
est  and  best  evidence  as  to  what  the  defendant  did  state, 
88  it  liad  been  made  to  apjtear  tliat  it  was  not  reduce<1  to 
ing,  or  bad  been  lost  or  destroyed,  which  was  not  pre- 
ed  in  this  case. 

To  make  out  the  offense  charged  in  the  indictment  the 
lit  must  have  been  made  on  tiie  person  of  the  prosecutor 
>r  such  circumstances  ps  if  death  had  ensued  it  would 
!  been  murder.     Assuming  that  the  evidence  identifies  the 
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defendant  as  the  person  who  fired  the  gun,  (wliich  is  not  at 
all  certain)  it  would  not  necessarily  follow  that  if  death  had 
ensued  that  he  would  have  been  guilty  of  murder.  The  prose- 
cutor was  pursumg  the  defendant  along  a  road  or  path,  with 
dogs,  setting  them  on  him.  Was  the  gun  fired  at  the  prose- 
cutor or  the  dt)gs?  Although  it  was  in  the  early  part  of  the 
night,  it  was  dark.  In  view  of  the  evidence  in  the  record, 
the  court  should  have  charged  the  jury  the  law  in  relation  to 
tlie  other  grades  of  homicide,  instead  of  saying,  in  the  hearing 
of  the  jury,  "that  has  nothing  to  do  with  it." 

4.  It  was  error  in  the  court  to  tell  the  jury,  "that  law 
writers  say  that  a  chain  of  circumstances  cannot  lie,  whilst  a 
witness  may,"  because  it  was  calculated  to  impress  on  the 
minds  of  the  jury  that  the  defendant's  witness  had  sworn 
iakely,  and  therefore  should  not  be  believed.     It  is  the  duty 
of  the  court  to  charge  the  jury  as  to  the  law  applicable  to  the 
facts  of  the  csise,  and  leave  it  to  them  to  judge  of  the  credi- 
bility of  the  witnesses,  without  any  disparagement  of  them  by 
tiie  court,  directly  or  indirectly.     Under  the  evidence  in  this 
record,  when  taken  in  connection  with  the  errors  of  the  court 
at  the  trial,  we  reverse  the  judgment  of  the  court  below  aud 
order  a  new  trial. 
Judgment  reverse<1. 


Jerry  Ballenger,  plaintiff  in  error,  vs.  John  M.  McLain, 

defendant  in  error. 

I.  A  petition  to  the  ordinary  asking  that  a  minor  child  should  be  bound  as  an 
apprentice  to  the  applicant,  did  not  show  the  residence  of  the  minor.  The 
order  granting  the  application  was  passed  the  day  the  petition  was  filed. 
It  only  recited  the  fact  that  the  application  was  made,  and  that  no  good 
cause  was  shown  to  the  contrary.  The  only  other  instrument  in  the  case 
was  a  bond  of  the  applicant,  which  contained  no  stipulation  to  teach  the 
apprentice  any  trade,  business  or  occupation,  as  by  law  required : 

//i/J^  that  on  the  hearing  of  a  habeas  corpus  sued  out  in  behalf  of  the  minor, 
charging  ^^at  she  was  illegally  restrained  of  her  liberty  by  the  reputed  mas- 
ter, the  production  of  such  proceedings  will  not  be  sufficient  to  authorize 
an  order  adjudging  to  him  the  custody  and  control  of  the  alleged  apprentice. 
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t.  The  provisions  of  the  act  of  Match  17th,  1S66,  ameoding  the  laws  of  this 
state  in  relation  to  apprentices,  should  be  slrictlj  complied  wilh,su»ill 
shoold  so  appear  oa  the  face  of  the  proceedings. 

Master  anJ  servant.  A|>prentic«.  Minors.  Befi)re  Judge 
SmoHT.  Cobb  county.  At  Clmmbure.  December  7tli, 
1874.  . 

Tliia  cose  is  suBicnently  reported  in  tbe  above  Itead-noU^ 

Gabtbell  &  DoNWOODY,  for  plainiifi'  in  error. 

C.  C.  WiNN,  by  C.  D.  Phillips,  for  defendant. 

Tbippe,  Jndge. 

1.  Tlie  respondent  in  the  habeas  corpus,  in  answer  tliereto, 
'eturned  tliat  he  held  the  person  wJiose  liberty  was  cirarged  to 
le  ill^lly  restrainetl  by  him,  as  an  apprentice,  and  to  eetab- 
ish  his  right,  as  mnsler,  produced  his  jietition  to  the  ordinary, 
lated  October  20th,  1874.  The  petition  did  not  state  that 
he  minor  resided  in  the  county  where  the  application  was 
node.  On  the  same'  day,  to-wit :  October  20th,  tbe  unler 
granting  the  application  was  passetl.  It  did  not  show  juris- 
liction  over  the  minor,  nor  any  fact,  except  that  snch  applicK- 
ion  was  made,  and  that  no  cause  was  shown  U>  the  contrary. 
^o  notice  was  given  to  any  person,  and  no  one  appointed  to 
Bpreacnt  the  minor.  Xo  indenture  of  ap|>i'enticeship  wus 
naile  in  duplicate  and  recorded,  as  by  sttitnte  required.  In 
act,  the  only  instrument  executed  was  a  bond  of  the  applicant, 
ind  this  contained  no  stipulation  to  lench  tlie  appreiiti<-e  any 
rude,  business  or  occupatioti.  The  act  of  March  17th,  1866, 
>rovides  that  "the  muster  shall  to;ich  the  apprentice  the  bnsi- 
less  of  husl)andry,  house  service,  or  some  other  useful  trade 
IF  occupation,  which  shall  be  8]}ecified  in  the  instninient  of 
ipprenticeship." 

2.  The  purpose  of  this  act  ie  humane,  just  and  wfse.     Hu- 
nane  and  just  towards  the  unprotected  minors,  and  wise  in 
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its  intention  towards  the  public,  in  protecting  it  against  youth- 
ful idlers  and  vagabonds,  guaranteeing  that' some  useful  trade 
or  occupation  shall  be  taught  the  needy  young.     But  its  pro- 
visions should  be  strickly  complied  with.  They  largely  involve 
the  liberty  of  those  who  come  within  their  scope,  as  well  as 
the  social  and  industrial  interests  of  the  state.     Procjeedings 
founded  on  them  should  show  that  the  rights  of  the  minor 
whose  condition  is  so  seriously  at  stake,  have  been  duly  re- 
ganled  and  protected.     Too  much  of  this  is  wanting  in  this 
case  to  allow  this  young  girl  to  be  held  for  years  in  a  state 
of  gua^i  bondage.     She  has  not  the  advantage  secured  to  her^ 
which  the  law  says  she  shall  have,  nor  do  the  public  have 
the  benefit  of  the  guaranty  in  which  it  is  deeply  interested. 
To  dispose  of  a  child  without  notice  to  any  body,  within  a 
few  hours,  or,  it  may  be,  the  same  hour  that  the  petition  is 
presented,  and  then  to  leave  lier  without  the  legal  assurance 
in  the  deed  by  which  she  is  conveyed  for  years,  of  that  which 
the  law  guaranties  to  her,  is  too  severe  a  proceeding  to  be 
upheld.     The  respondent  did  not  show  sufficient  lawful  aa- 
tljority  to  detain  the  child  in  custody,  and  the  judgement  is 
reversed :     See  35  Georgia  236 ;  36  Ibid.  236. 
Judgment  reversed. 


Calvin  E.  Johnston,  plaintiff  in  error,  vs.  Peter  Preer 

et  dl.j  defendants  in  error. 

WTiere  a  bUl  was  filed  alleging  that  a  settlement  was  had  between  partners 
in  which  a  mistake  was  made  against  the  complainant,  which  he  failed  to 
discover  UDtil  after  his  claim  was  barred  by  the  statute  of  limitations,  unless 
saved  by  the  recency  of  the  discovery  of  the  error,  and  the  other  partners 
admitted  such  mistake  but  pleaded  the  statute ;  and  further,  that  if  such 
settlement  was  opened  and  a  new  accounting  had,  the  complainant  would 
be  found  indebted  to  them,  and  the  latter  pleaded  the  statute  to  such  cross- 
claims  : 

Held,  that  under  the  special  facts  of  the  case  both  parties  were  barred. 
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Equity.  Partnership.  Statate  of  limitations.  Before 
dge  Jakes  Johnson.  Muscogee  Superior  Court.  No- 
mber  Term,  1874. 

For  the  &cts,  see  the  deRision. 

Ikqiiau  &  Cbawford,  for  plaintiff  iu  error. 

Peabody  &  Brannon,  for  defendants. 

Wabner,  Chief  Justice. 

This  was  a  bill  file<1  hj  the  complainant  against  the  de- 
idants,  to  correct  an  alleged  mistake  in  the  settlement  of  a 
ircantile  partnership.  It  appears  from  the  evidence  in  the 
lord  that  the  partners  ha<l  a  final  settlement  in  1860,  whidi 
s  acquiesced  in  by  all  the  parties  nutil  the  latter  parted 
year  1872,  when  the  complainant  discovered  a  mistake  in 
settlement  of  $802  96  in  his  favor.  The  defendants,  in 
lir  answer,  admitted  the  mistake  as  allied  by  complainant, 
t  insisted  that  the  complainant  was  barred  by  the  statute  of 
litations,  but  set  up  in  their  answer,  in  the  nalare  of  a 
les-bill,  that  if  the  settlement  was  to  be  opened,  that  the 
nplaiuant  was  indebted  to  them,  and  prayed  that  he  might 
decreed  to  pay  tlie  same.  Tlie  complainant,  in  his  answer 
the  defendants'  cross-bill,  insisted  that  if  defendants  had 
y  claim  upon  him  on  a  full  settlement  over  and  above  the 
02  96,  that  the  same  was  barred  by  the  statute  of  limita- 
ns.  The  complainant  insists  that  he  is  not  barred  from 
lovering  the  $802  96,  because  the  statute  did  not  ma 
liust  him  until  the  discovery  of  the  mlttake.  The  defeod- 
Es  say,  admitting  the  mistake,  as  you  allege,  and  setting  the 
tlement  aside  for  that  reason,  and  coming  to  a  new  settle- 
int,  you  are  indebted  to  us  more  than  the  sum  of  $802  96. 
I  tliis  claim  of  the  defendants  he  pleads  the  statute  of  limi- 
ions.  ^Tlie  complainant  is  willing  to  consider  the  settle- 
int  a  mistake  iu  his  favor  to  the  extent  of  $802  96  in  one 
m  of  the  settlement,  bnt  is  unwilling  to  have  the  entire  set^ 
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tiementset  aside^  and  have  a  new  accounting,  as  that  might 
hmg  bim  in  debt^  as  the  defendants  allege  it  would.     Upon 
this  state  of  facts,  the  court  charged  the  jury:  "That  if  such 
a  mistake  in  the  settlement  between  the  parties  occurred,  as 
is  alleged,  and  if  the  parties  could,  by  looking  at  their  books, 
have  readily  discovered  the  mistake,  and  if  the  plaintiff  failed 
to  examine  the  books  before  and  at  the  time  of  the  settlement, 
and  not  until  just  before  the  bringing  of  his  suit,  but  made 
the  settlement  without  any  such  examination,  then  such  fail- 
ure to  discover  the  mistake  is  attributable  to  negligence,  and 
the  plaintiff  is  not  entitled  to  a  decree;  and  more  particularly 
so,  if  he  has  failed  to  show  the  settlement  in  all  other  respects 
not  fair  and  correct."     And  further,  "if  the  settlement  took 
place  when  it  is  admitted  by  the  parties  it  did,  and  if  the 
same  has  been  acquiesced  in  by  the  parties  until  a  short  time 
before  the  filing  of  the  bill,  the  defendant,  Freer,  insisting  in 
bis  answer  that  the  claim  of  the  plaintiff  is  stale,  and  the 
plaintiff,  Johnston,  in  his  answer  to  the  cross-bill,  insisting 
that  the  claim  of  defendant.  Freer,  as  set  out,  is  stale,  the 
plaintiff  so  insisting  is  not  entitled  by  his  bill  to  any  relief  in 
equity,  the  claims  of  each  party  are  barred,  and  complainant 
cannot  recover."    To  which  charge  the  complainant  excepted. 
In  view  of  the  special  facts  of  this  case,  we  find  no  error  in 
the  oliarge  of  the  court  to  the  jury. 
Let  the  judgment  of  the  court  below  be  affirmed. 


John  R.  Cook,  plaintiff  in  error,  vs.  The  Board  of  Com- 
3IISSIONER8,  ETC.,  OP  HOUSTON  CouNTY,  defendant  in  error. 

1.  Suits  in  behalf  of  a  county  may  be  brought  by  the  ordinary,  and  if  dur- 
ing their  pendency,  a  board  of  commissioners  be  by  law  appointed  for  the 
county,  the  commissioners  may,  by  amendment,  be  substituted  in  lieu  of 
the  ordinary. 

2.  It  is  in  the  discretion  of  the  chancellor  to  allow  an  amendment  ^  a  sworn 
bill,  proceeding  in  the  name  of  the  commissioners,  to  be  verified  by  the  af- 
fidavit of  the  solicitor  of  the  complainant. 
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.  A  bill  for  accoanl  and  settlement  was  fUed'iD  behalf  of  the  coonty  agaiod 
B  former  sheriff  thereoft  charging  thai  he  had  for  several  jean,  whilst  in 
office,  received  large  amoonts  of  money  from  the  county  treasurer  OD  ac- 
counts made  oDt  by  him  for  fees  and  services,  which  were  illegal,  false  lod 
fraodulem :  that  he  had  charged  costs  accruing  in  civil  casa  in  his  bill  for 
iosolvcDt  crimiiul  costs ;  had  chafed  for  services  never  rendered  and  for 
expenses  never  incurrad  by  him.  and  for  divers  matters  and  things  for  which 
the  county  was  not  liable ;  had  made  oat  accounts  and  received  the  money 
thereon  twice  for  the  same  matters,  and  had  charged  for  articles  fumisbed 
the  county  mote  than  the  cost  thereof,  and  for  cost  which  had  been  pud 
by  the  putiei  to  the  cases  in  which  they  accrued  i  that  be  bad  collected 
fines  and  other  money  coming  to  the  county,  and  never  accounted  therrior; 
that  by  fraud  and  misrepresentations  he  procured  his  accounts  to  be  i^ 
proved,  but  obtained  no  order  for  their  payment,  with  one  or  two  excep- 
tions, and  that  no  order  of  approval  or  payment  was  ever  entered  on  Ike 
minutes  of  the  court,  as  required  by  law;  that  payment  for  all  these  was 
procurred  from  the  county  treasurer  by  his  being  misled  and  deceived  by 
the  falsehood  and  misrepresentations  of  the  sheriff,  and  that  a  large  amount 
was  received  in  pa3rmeat  of  insolvent  criminal  costs  out  of  the  general 
county  funds,  when  they  were  only  payable  from  6nes  and  forfeinres: 

{eld,  that  the  bill  was  not  demurrable  either  for  want  of  equity,  or  bccas*e 
there  was  an  adequate  remedy  at  law. 

.  Under  the  provisions  of  the  Code  allowing  parties  to  take  testimony  as 
soon  as  the  bill  is  filed,  and  making  the  second  term  after  service  is  per- 
fected the  trial  term  for  equity  causes,  and  discovery  in  this  case  having 
been  waived,  it  was  not  error  for  the  chancellor  to  refer  the  cause  to  > 
master  at  the  first  term,  especially  where  alt  the  rights  of  the  parties  were 
reserved  in  the  order  of  reference. 

.  Where  an  injunction  has  been  granted  after  a  hearing  of  both  potties,  the 
refusal  of  the  chancellor  to  dissolve  the  same  on  motion,  without  l^n^i^ 
forward  new  matter  occurring  subsequent  to  the  first  hearing,  will  not  be 
reviewed  by  this  court  on  a  bill  of  exceptions  sued  out  before  the  final  de- 
termination of  tbe  cause. 

County  Matters.  Ordinary.  Amendment.  Parties.  At- 
ameys.  Equity.  Costa.  Master.  Practice  in  tlie  Superior 
Vurt.  Injunction.  Practice  in  the  Supreme  Court.  Be- 
bre  Judge  Hill.  Houston  Superior  Court  May  Term, 
874. 

This  case  is  sufficienly  reported  in  the  above  head-notes. 

Lyon  &  Jackson ;  Poe  &  Hall;  Warben  &  Gbice,  ' 
or  jilaintiET  in  error. 
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Lanier  &  Anderson;   Samuel.  D.  Killen;   H.  M. 
HoLTZCLAW,  for  defendant. 

Trippe,  Judge. 

• 

1.  Section  491  of  the  Code  enacts  tliat  every  county  in  the 
state  may  sue  or  be  sued  in  any  court.     The  next  section  pro- 
vides that  suits  against  a  county  must  be  against  theordinary, 
and  declares  how  service  may  be  effected.     This  is  amended 
by  the  act  of  1872,  which  says  service  may  be  made  upon  the 
commissioners  of  a  county,  where  the  fiscal  affali-s  tliereof  are 
by  law  committed  to  such  a  board.     In  Collins  vs.  Hudson  et 
al,y  decided  at  the  present  term,  it  was  held  that  suits  against 
a  county  might  be  brought  against  the  board  of  commission- 
ers.    In  Justices  Inferior  Court  vs.  Plank  road  Company j  9 
Georgia^  475,  the  decision  was  that  tlie  justices  were,  by  law, 
such  agents  of  the  county  that  they  could  maintain  a  suit  in 
its  belialf.     The  same  reasons  given  for  that  judgment  will 
sustain  such  a  |K)wer  in  the  ordinary,  where  tiiere  is  no  board 
of  commisvsioners.     If,  pending  a  suit  instituted  by  the  ordi- 
nary, such  a  board  of  commissioners  be  appointed,  they  may 
he  substituted  by  amendment  in  lieu  of  the  ordinary ;  for 
the  same  grounds  on  which  the  right  in  the  justices  of  the  in- 
ferior court  to  institute  suits  for  a  county,  rests,  or  whicli  au- 
thorize the  ordinary  to  maintain  them,  will  apply  to  commis- 
sioners who  have  charge  of  the  fiscal  affairs  of  the  county. 

'2.  Under  the  provisions  of  the  Code  and  the  practice  in 
this  state,  the  matter  of  the  verification  of  a  bill,  or  an  amend- 
ment to  a  sworn  bill,  is  placed  within  the  discretion  of  the 
chancellor.     Section  3211  of  the  Code  expressly   recognizes 
that  "  the  affidavit  of  a  competent  person"  may  be  sufficient. 
In  1  Smith's  Chancery  Practice,  595,  the  rule  is  stated  to  be 
that  the  affidavit  is  usually  made  by  plaintiffs  or  one  of  them, 
but  may  be  sworn  to  by  any  person  acquainted  with  the  facts. 
3.   The  jurisdiction  of  courts  of  equity  over  mattejjg  of  ac- 
count is  very  broad  and  extensive :  See  1  Story's  Eq.  Jur., 
section  441  to  454;  13  Ves.,  278,     In  this  case  there  is  not 
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only  fraud  charged  agiiinst  the  defendant,  but  fraud  in  differ- 
ent forms  and  at  different  timea.  Also  that  he  has  received 
money  collected  %t  diETerent  times  belonging  to  the  cotiut;, 
thus  charging  him  as  trustee,  and  that  he  wrongfully  obUiaed 
money  from  one  fund  when  the  claim  could  only  be  net  uut 
of  another.  In  fact,  it  is  charged  that  the  liability  of  the  of- 
ficer arises  in  every  way  and  manner  almost  that  a  sheriS^ 
could  incur  responsibility.  The  accounting  will  necessarily 
be  intricate  and  complicated — so  mixed  with  receipts  and  pay- 
ments, debits  and  credits,  that  equity  is  a  proper  forum  \a  ad- 
just the  balances,  through  a  master. 

4.  It  was  objected  that  the  court  should  not  have  referred 
tlie  cause  to  a  master  at  the  first  term.  Under  the  old  prac- 
tice tliis  might  have  been  premature.  But  now  an  equity 
cause  is  in  order  for  trial  at  the  second  term  after  service  is 
perfected,  and  the  parties  may  commence  to  take  testimoay  as 
soon  as  tlie  bill  is  filed:  Code,  sections  4205,  4199.  The  or- 
der of  reference  fully  reserved  all  the  rights  of  tiie  parties  as 
to  amendments,  the  taking  of  testimony,  continuances,  etc., 
in  fact  as  to  all  things  respectively  aSectiog  their  iotensts. 
We  do  not  see  any  injury  which  can  result  from  this  refereoce 
to  a  master,  when  it  was  necessary  in  order  to  reach  a  final 
hearing  at  the  second  term  ailer  service. 

5.  It  has  several  times  been  held,  under  the  act  of  1870, 
that  after  an  injunction  has  been  granted  upon  a  hearing  bad 
afier  notice,  a  decision  uppn  a  motion  to  dissolve  will  not  be 
reviewed  by  this  court.  How  a  case  might  be  afifected  by  the 
occurrence  of  new  facts  which  did  not  exist  at  the  time  the 
injunction  was  granted,  it  is  not  necessary  now  to  prononnoe. 
Nothing  of  that  sort  is  in  this  case,  no  new  matter  was  brought 
forward  to  sustain  the  motion  which  was  not  known  at  the 
first  hearing. 

Judgment  afiBrmed. 
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L.  N.  Callaway,  plaintiff  in  error,  vb,  John  B.  Walls, 

sheriff^  d  al.y  defendants  in  orror. 

1.  The  affidavit  foreclosing  a  merchant's  lien  must  aver  a  demand  for  the 
payment  of  the  debt  upon  the  owner  of  the  property  levied  on,  a  refusal  to 
pay,  and  that  the  lien  is  prosecuted  within  one  year  after  the  debt  became 
due. 

2.  An  affidavit  upon  which  to  base  the  foreclosure  of  a  chattel  mortgage  must 
allege  that  the  defendant  resides  in  the  county  of  such  proceeding. 

Merchants'  lien.   Mortgage.  Venue.   Before  Judge  Bart- 
LEIT.    Baldwin  Superior  Court.     August  Term,  1874. 

For  the  facts^  see  the  decision. 

F.  C.  Ffrsi AN ;  L.  H.  Briscoe,  for  plaintiff  in  error. 

Benjamin  W.  Barrow,  by  brief,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  in  a  lien  fi.fa,  ruled  the  sheriff  of  Baldwin 
county,  calling  upon  him  to  return  the  papers  placed  in  his 
hands  into  court,  and  show  cause  why  he  should  pay  to  the 
plaintiff  the  money  due  on  the  fi*fa.  The  sheriff  answered 
the  rule  in  writing,  under  oath,  which  was  not  traversed,  and 
returned  the  papers  into  court,  from  which  it  appeared  that  a 
couoter-affidavit  had  been  filed  by  a  contesting  creditor,  and 
the  proceedings  arrested.  The  court,  upon  an  inspection  of 
the  affidavit  foreclosing  the  lien  upon  which  the  execution 
issued,  quashed  the  execution,  and  discharged  the  rule  against 
the  sheriff,  whereupon  the  plaintiff  excepted. 

1.  It  appears  on  the  face  of  the  affidavit  of  foreclosure  of 
the  lien  that  the  plaintiff  had  not  averred  therein  a  demand 
for  the  payment  of  his  debt  upon  the  owner  of  the  property 
levied  on,  and  his  refusal  to  pay,  or  that  the  lien  was  prose- 
cuted within  one  year  after  the  debt  became  due,  as  required 
by  the  1991st  section  of  the  Code,  and  that  was  one  of  the 
grounds  upon  which  the  contesting  creditor  attacked  the 
plaintiff's  lien  on  the  property. 
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2.  The  foreclosure  of  tlie  mortgage  was  not  a  valid  fore- 
loeare  on  personal  property,  because  it  was  not  atli^ed  that 
be  defendant  resHed  in  Baldwin  county,  \¥liere  the  mortgage 
ra8  foreclosed,  at  the  date  of  the  foreclosure,  or  where  he  did 
aside.  We  fiml  no  error  in  the  judgment  of  the  court  on 
he  statement  of  facts  disclosed  in  the  recMxI. 

Let  tiie  judgment  of  the  court  helow  he  affirmed. 


IDNEY  B.  Cheney,  plaintiff   in  error,  vs.  Richaed  V. 
RoDQERS,  defendant  in  error, 

.  Where  a  homesicad,  duly  laid  off,  for  the  u»e  of  a  married  woman  »nd  her 
children,  was  sold  and  the  money  used  lo  buy  another  place,  and  a  deed  la 
the  latter  was  taken  in  the  name  ot  Ihe  husband  and  wife,  bul  at  the  foot 
of  the  deed  it  was  recited  that  the  land  was  purchased  as  an  invrstmeni  oS 
the  proceeds  of  the  sale  at  the  homestead,  and  with  such  proceeds : 

fM,  that  this  was  substantially  a  deed  to  the  husband  of  the  land,  with  a 
homestead  thereon,  for  the  benefit  of  Ihe  family.  ' 

,  A  purchaser  of  the  land  from  the  husband,  or  from  the  husband  and  wile, 
without  the  approval  of  the  ordinary,  got  no  title  as  against  the  homestead 
interest.  He  and  purchasers  from  him,  claiming  the  land  under  the  deed 
lo  the  husband  and  wife  with  such  recital  thereon,  aie  charged  with  notice 
of  the  recital. 

Homestead.  Notice.  Vendor  and  purchaser.  Before  Judge 
[all.    Rockdale  Snperior  Court.    Octolter  Term,  1874. 

Sidney  B.  Cheney,  for  herself  and  her  minor  children, 
rought  complaint  against  Richard  W.  R<^rB  for  a  tract  of 
ind.  The  defendant  pleaded  the  general  issue.  The  plain- 
ff  showed  title  in  herself  under  a  deed  made  by  Thomas  L. 
Lnssell  on  April  12th,  1870,  which  contains  this  recital: 
The  said  sum  of  money  invested  in  the  land  for  which  this 
eed  is  made,  is  the  proceeds  arising  from  the  sale  of  a  home- 
*ad  set  apart  by  the  court  of  ordinary  of  Jasper  county, 
reorgia,  to  William  R.  Cheney,  his  wife  and  children,  by 
irtue  of  an  order  from  said  court." 

The  defendant  claimed  under  a  deed  made  by  the  plaintiff 
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and  her  liusband  to  Thomas  T.  Thnislier.  One  J.  P.  Rosser 
purchased  from  Tlirasher,  and  defendant  from  him.  There 
was  conflicting  testimony  as  to  whether  Thrasher  pnrchased 
with  actual  notice  of  the  fact  that  the  land  was  homestead 
proj)erty,  and  whether  the  plaintiff  signed  the  deed  with  her 
husband  voluntarily^ 

The  jury  found  for  the  defendant     The  plaintiff  moved 
for  a  new  trial  ufwn  the  following  grounds,  to-wit : 

1st.  Because  the  court  erred  in  charging  the  jury,  "that 
although  the  land  in  dispute  may  have  been  bought  with  tlie 
proceeds  of  homestead  property  sold  l)y  plaintiff,  and  therefore 
took  the  place  of  such  homestead  property,  still,  if  Cheney 
and  wife  sold  the  land  in  dispute  to  Thrasher  for  a  valuable 
ctMisideration,  and  Mrs.  Cheney  freely  and  voluntarily  execu- 
ted a  deed  to  Thrasher,  then,  by  such  conveyance,  plaintiff 
conveyed  title  out  of  her,  and  that  if  they  so  believed  they 
should  find  for  tlve  defendant." 

2d.  Because  the  court  erred  in  charging  the  jury,  "  that 
although  they  might  believe  that  plaintiff''s  free  and  volun- 
tary consent  was  not  given  for  the  sale,  still,  if  you  find  that 
Thrasher  sold  to  Rf»sser,  and  Rosser  to  defendant,  and  at  the 
time  the  latter  bought  the  land,  he  had  no  notice  tliat  tiie  land 
l»;ul  been  purchased  with  the  proceeds  of  homestead  property, 
and  did  not  have  notice  that  the  plaintiff  had  failed  or  refused 
to  give  her  voluntary  consent  to  the  sale,  and  had  no  notice 
tliat  the  land  was  sold  to  pay  the  debts  of  Cheney,  then  he 
is  protecte<l,  and  you  should  find  for  the  defendant.'^ 

Sd.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  requested  by  the  plaintiff,  "  that  the  land  in  dispute  could 
not  be  sold  without  the  approval  of  the  ordinary." 
Tlie  motion  was  overruled,  and  the  plaintiff  excepted. 

Cj>ark  &  Pace,  for  plaintiff  in  error. 

J.  J.  Floyd;  J.  C.  Barton,  for  defendant. 


Vol.  Liv.  12, 
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McCay,  Judge. 

1,  Tile  sale  of  a  homestead  ought  oiilj  to  be  for  reinvest- 
eiit,  anil  it  is  a  great  defect  in  the  law  that  the  ordinary  \i. 
)t  required  to  see  that  the  reinvestment  is  made.  Tlie 
i>de,  section  2047',  is  express  that  the  proceeils  of  the  sale 
lall  go  to  tlie  use  of  the  debtor's  family.  This  is  the  object 
'  Oie  homestead  provision ;  and  on  a  sale  of  Ihe  homestead 

laid  oJF,  we  are  clear  that  the  reinvestment  onglit  to  be  fi>r 
e  same  purposes  as  the  original  appropriation.  It  seems,  in 
is  case,  to  be  unquestionable  that  the  homestead  as  original- 
laid  off  was  sold  and  the  ))roceeds  invested  in  tlie  property 
dispute.  It  is  very  plaio,  too,  that  upon  the  face  of  the  deeii 
lis  fact  distinctly  appeared.  The  deed,  it  is  true,  was  in  itie 
rmer  part  of  it  simply  taken  to  the  husband  and  wife,  but 
the  foot  of  Ihe  died,  and  forming  a  part  of  the  iostnitnent, 
was  distinctly  state<I  that  this  laud  Wils  bought  with  tlie 
'oceeds  of  the  sale  of  the  homestead,  as  laid  off  under  (he 
dgment  of  the  ordinary.  This  would  have  charged  the 
-antees  of  the  deed  with  the  obligation  to  hold  it  for  the 
me  uses  as  the  homestead,  to-wit:  not  for  the  husband  an>l 
ife  alone,  but  for  the  family,  and  put'it  iosttad  of  the  home- 
ead,  and  anybody  dealing  with  them,  with  notice,  would 
and  as  they  did,  am)  deal  with  it  as  homestead  property ; 
id'  Murray  vs.  SeUs,  53  Georgia,  257. 

2.  The  only  question  in  this  case  is  the  question  of  notice. 
'as  the  recital  in  the  deed  to  the  Iiu3l>and  and  wife  notice  to 
le  defendanis  in  the  action  below  ?  It  is  a  well  settled  rule 
lat  a  party  is  charged  with  notice  of  recitala  in  any  deed 
ider  which  he  claims  title :  Jumel  vs.  Jumel,  7  Paige  R., 
*1  ;  Harris  vs.  Fly,  7  Paige,  421  ;  Moore  vs.  Bennet,  2 
han.  CaB.,  246 ;  Walker's  Chancery  R.,  (Michigan)  463. 
:  is  absolutely  necessary  fur  the  defen<)aDl  to  rely  on  the 
<ed  to  the  husband  and  wife.  He  claims  under  that  dpe<l. 
an  he  claim  under  it  and  deny  a  &ct  recited  in  it?  We 
link,  therefore,  the  defendant,  and  all. claiming  under  the 
ied  to  the  husband  and  wife,  are  charged  ^th  notice  of  the 
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recitals  in  that  deed.  If  he  did  not  in  fact  see  it,  his  own 
negligence  is  the  cause  of  it.  As,  under  this  deed  to  the  hus- 
band and  wife,  the  property  was  a  homestead,  it  could  not  be 
sold  without  the  consent  of  the  ordinary.  That  is  a  sine  qua 
non,  and  the  purchasers  got  only  a  voidable  title.  For  this 
reason  we  think  thi  verdict  wrong. 
Judgment  reversed. 


'.\ 


P.  M.  Compton,  plaintiff  in  error,  vs.  Henry  Temples, 

<lefentlant  in  error. 

Hhere  there  is  sufficient  evidence  to  sustain  the  verdict,  the  discretion  of  the 
court  below  in  overruling  a  motion  for  a  new  trial  will  not  be  controlled. 

New  trial.     Before  Judge  Bartlett.     Baldwin  Superior 
Court.    August  Terra,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 

Crawford  &  Williamson,  for  plaintiff  in  error. 

D.  B.  Sandford,  by  Z.  D.  Harrison,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury  found 
tlie  property  subject  to  the  execution  levied  thereon.  A  mo- 
tion was  made  for  a  new  trial,  which  was  overruled  by  the 
court,  and  the  claimant  excepted.  Although  we  think  the 
weight  of  the  evidence  was  in  favor  of  tiie  claimant,  still,  ac- 
conling  to  the  repeated  rulings  of  this  court,  there  was  suffi- 
cient evidence  to  sustain  the  verdict,  and  as  the  court  below 
was  satisfied  with  it,  we  will  not  control  its  discretion  in 
overruling  the  motion  for  a  new  trial.  The  jury  may  have 
Jx'lieved  that  inasmuch  as  Brake,  the  defendant,  assumed  the 
nsponsibility  of  the  death  of  the  mules  when  the  bill  of  sale 
f/ierefor  was  executed  to  Compton,  that  he  did  so  because  he 
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n^iidered  them  his  property  and  not  Compton's.    This  is 
t  a  tribiinul  to  judge  of  the  credAUUy  of  witnesses  and  de- 
le as  to  the  weight  of  their  testimony  on  the  trial  of  iseuea 
faet. 
Let  the  judgment  of  the  court  below  be  affirraeil. 


IE  County  Commissioners  op  Monroe  County,  jilain- 
tiflTd  in  error,  va.  Jaues  D.  Proctor,  treasurer,  defcuilant 


(Tumi,  Judge,  barini  been  of  cotuiKl,  did  ikk  preside  In  ihji  cue.) 

view  of  the  legislation  before  and  since  the  Code  of  1863,  section  3627  of 
.aid  Code,  fixing  the  fees  or  commissions  of  the  county  treasurer,  is  ta  be 
Tinsidered  as  giving  to  the  treasurer  two  and  a  half  per  cent,  for  receiving 
niblic  funds,  aod  two  and  a  half  per  cent,  for  paying  out  the  same. 

Comity  matters.  Officers.  County  Treastirer.  Before 
dge  Hall.  Mi>nroe  Superior  Court.  February  Term, 
74. 

A  report,  of  this  case  is  unnecessary. 

J.  S.  PiNCKARD;  Whittle  &  Gustin,  for  plaintiK  in 
or. 

Cabaniss  &  Turner;  R.  H.  Ci.ark;  Peeplbs  &. 
jWELL,  for  defendant. 

McCay,  Jixlge. 

The  act  of  1821,  section  8,  Prince's  Digest,  185-6,  author- 
i  the  inferior  court  to  pay  the  county  treasurer  two-and  a 
If  per  cetit.  for  receiving,  and  the  same  for  disbursing  pub- 
funds.  It  also  limited  the  conrt  so  that  it  should  not 
;eed  that  sum.  Without  question  euch  has  been  the  ctis- 
nary  allowam-e  in  tins  state  to  county  treasurers  up  to  the 
de  of  1863.  In  1856,  acts  of  ltl6&-56,  page  404,ana<>t  was 
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passed  providing  for  the  election  of  county  treasurers  for  thir- 
ty-two counties.     As  the  officer  had  heretofore  been  rather  an 
officer  or  agent  of  the  inferior  court  nither  than  a  public  officer, 
*  this  Hjct  fixed  the  fees  of  such  officer  at  a  certain  sura,  to-wit: 
two  and  a  half  per  cent.  f<:>r  receiving  and  two  and  a  half  for 
payiug  out  the  county  funds.     Tiie  Code  of  1863,  section  514, 
seems  to  have  adopted  this  act  as  (he  nuKlel  for  the  state,  and 
instead  of  providing  for  his  appointment  by  the  justices  of  the 
iuferior  court,  provides  for  his  election   by  the  people,  and 
instead  ctf  '' compensation  reasonable  and  just,"  the  Code,  as 
did  tins  act  of  1855  and  1856,  fixes  his  fees  at  two  and  a  half 
[ter  cent  for  receiving  and  paying  out  public  fnnds.     And 
jnst  here  arises  the  difficulty.     Wliat  did  the  codifiers  intend? 
Bid  they  mean  two  and  a  half  for  paying  and  two  and  a  half 
for  receiving,  or  did  they  mean  two  and  a  half  for  both  ?     We 
are  free  to  say  that  did  the  Code  stand  alone  we  should,  from 
its  words,  take  the  meaning  to  be  two  and  a  half  for  both 
services.     But  we  are  to  consider  that  the  Code  does  not,  as 
a  rule,  intend  to  alter  the  law,  and  es{)ecially  in  this  matter  of 
fees — a  thing  of  positive  legislation — has  it,  in  the  main,  been 
scrupulous  to  adhere  closely  to  the  old  law.     It  has  been  seen 
that  the  act  of  1821  allowed  two  and  a  half  per  cent,  for  each 
service.     That  the  act  of  1856,  which,  as  to  the  mode  of  elec- 
tion, the  Code  adopted,  both  contemplate  a  special  rate  for 
each  service.     It  may  be  added  that  since  the  Code,  to-wit: 
in  1874,  (acts  20,)  the  legislature  has,  in  terms,  adopted  this 
method  of  compensation,  to-wit:  fees  for  paying  and  fees  for 
receiving,  but  after  reciting  that  the  practice  had,  in  many 
counties,  been  to  |Kiy  two  and  a  half  fur  each  service,  the  act 
declares  the  true  meaning  of  the  C<xle  to  be  two  and  a  half 
}>er  cent,  for  each  service  on  all  sums  up  to  $10,000  00,  and 
above  that  one  and  a  fourth  for  each.     The  language  of  this 
act  is  absurd  when  it  savs  that  the  Code  means  this  as  to  the 
fees  for  sums  above  $10,000  00,  and  by  a  fair  constrnction 
doubtless  only  intends  to  say  that  this,  to-wit:  one  and  a  fourth 
for  eacli  service  over  $10,000  00,  shall  be  the  rule  for  the  fu- 
ture.   It  is  significant,  too,  that  the  ordinary,  by  the  general 
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be  bill,  gete  fees  of  five  per  cent,  for  his  Bervices  as  treasurer 
if  tlie  poor  school  fuud.  We  can  see,  too,  that  great  di£Ecul- 
ies  might  arise  in  the  settlement  aa  the  treasurer's  fees.  If 
lis  compensation  was  only  due  on  his  paying  and  receiving, 
t  b  not,  in  any  ikir  sense,  a  paying  or  receiving,  to  pay  to  a 
uccessor,  or  receive  from  a  predecessor,  and  it  would  follovr 
hat  on  sums  rec«?ived  by  him  from  his  predecessor  and  regu- 
arly  disbursed  and  received  by  him  and  paid  over  to  his  anc- 
«seor,  lie  would  get  nothing  unless,  indeed,  which  the  letter 
>f  the  law  would  not  justify,  we  were  to  say  two  ftnd  a  half 
KT  cent,  for  both  services  might  be  fairly  met  by  one  atid  a 
burtli  for  each.  Upon  the  whole,  in  view  of  the  past  ami 
lulisequent  legislation,  we  are  of  the  opinion  the  Code  meant 
o  allow,  as  fees  to  this  officer,  two  and  a  half  per  cent  for 
■eceiviiig,  and  the  same  per  cent,  for  [niyiug  out,  although  nre 
tdmii  the  subject  is  not  clear. 
Judgment  affirmed. 


jrROROE  W.  U.  Whitaerr  et  oi.,  adminiatralors,  pluntiffs 
in  error,  va.  Gbooveu,  Stubbs  &  Company,  defeudauts 
in  error. 

1.  Where  administralors  were  sued  on  a  C3u.se  of  action  ariwng  daring  ihe 
life  of  their  inlestate,  the  plaintilT  is  an  incompetent  witness  as  to  such 
matter,  even  though  he  negotiated  and  contracted  with  one  of  the  idnun- 
islratocs  who  was  acting  as  the  agent  of  the  intestate,  then  living. 

I.  Where  this  court  is  not  satisfied  with  the  verdict,  it  will  not  reverse  the 
judgment  of  the  court  below  ordering  a  new  trial,  though  placed  on  » 
wrong  ground. 

|.  When  a  payment  is  made  by  a  debtor  to  a  creditor  holding  several  de- 
mands against  him,  the  debtor  has  the  right  to  direct  the  claim  to  which  il 
shall  be  ai^opriated.  If  he  fails  to  do  so,  the  creditor  has  the  right  to 
appropnale  at  his  election. 

Witness.  Evidence,  New  trial.  Payments.  Debtor  and 
jretiitor.  Before  Judge  Hebschbl  V.  Johnson.  Wash- 
ington Superior  Court.     March  Term,  1874. 

For  the  tacts  of  this  case,  see  the  decision. 


ATLANTA,  JANUAl 

Whilaker  ft  al.  v!.  Groover 

Lan'qmade  &  Evans,  fur  pla 

Carsweij,  &  Denny;  R.  L. 

Warner,  Cliief  Justice. 

This  was  an  action  brought  1 

ilefendanta,  as  administrators  of  ' 

on  two  |iiomissory  notes  made  I: 

Marcli,  1870,  due  Ist  November 

lifFs,  one  for  $11,038  76,  the  otii 

III  tlie  bmly  of  each  note  for  vali 

iz(!rs  and   plantation   su|)])lies   f 

pli-Hiled  that  the  notes  were  |>aii 

iu:iile  to  the  plaintiffs.     Tlie  pla 

corainissioii  merchants  of  the  defl 

running  account  with  him,  and  tl 

was  wiiether  the  proceeds  of  tl 

jilaiutiB's  by  iiim  imd  been  prope 

nieiit  of  their  ojten  accounts,  o) 

li'it'e  been  applied  to  the  payinei 

iliorehy  Iiave  estinguishe<l  ttiem. 

ifio  jury  found  a  verdict  for  the 

made  for  a  new  trial  on  the  groni 

Irury  lo  law,  contrary  to  the  ovi( 

erreii  in  ruling  out  the  testimony 

tiff-i,  the  intestate  being  dead,  aud 

i«)ministratort).     The  court  gran 

leiiAiii  therefor  that  it  conirnittet 

IJinorty  of  Stubl>s,  whereupon  tin 

1.  It  api>ears  from  the  evideiK 

JciT,  one  of  the  -defendants,  was 

trial,  who  testifieil  that  as  the  i 

lifetime,  he  ma<le  an  agreement  ' 

to  the   transaction  for  which  tht 

311(1   it  was  in  view  of  that  fact, 

lieltl  that  Stnbl>8  waa  a  competer 

lion  of  the  Code  declares  that  w 
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atiir  IB  a  party  to  ai>y  eoit  on  a  eontract  of  bis  testator  or 
itestate,  the  other  party  sikall  not  be  ailitiiltt^l  to  testify  in 
is  own  favor :  Leftptrot  r».  Bobertaon,  44th  Georgia  Reporit, 
7  ;  Edwnrdg  va.  iHi-on,  48^  Georgia  Reports,  468.  Tlie 
;fenilaut9  were  sued  a^  ad  ministiiitora  on  a  cunti-ac-t  matle  by 
leir  iDtestate,  and  tlie  plaintiST  vita  tlie  otlier  party  to  tliut 
lit,  and  was  tWrefore  an  incompetent  wititeaa  to  testify  in 
is  own  fitvor  in  relation  fai  rny  facta  wliieti  traDepircd  be- 
ireeB  him  and  tbe  defeodauts'  intestate,  prior  to  his  d(«lh, 
lucliiug  tbe  contract  sued  on.  We  are  not  disposed  locnate 
\y  oilier  exceptions  to  tbe  statate,  and  thereby  bold  out  a 
iDptation  to  commit  penury,  tlian  we  have  already  doiie  Id 
letaon  V«.  Jadaon,  40(A  Georgia  ReporU,  150.  In  tlial 
ee  it  was  held  tint  Kancy  Jackson  was  a  oonipetent  witness 
I  testify  in  relation  to  wliat  took  place  between  tbe  admini»- 
alors  ader  the  death  of  tbt^ir  icspcLtive  inte»tales.  Accord- 
ig  to  the  principle  of  tliat  decision,  Stiibbs  wuold  Itave  been 
competent  witness  to  testify  in  relation  to  any  traneadioDS 
hicb  took  place  between  bira  and  tlie  administrator  after 
le  death  of  their  intestate,  they  being  in  life  to  confroul 
im  as  to  such  transactions  bad  or  inude  between  bim  auJ 
leni. 

2.  Altlto^li  Stubbs  was  not  a  competent  witness,  onder 
le  staltite,  to  testify  in  his  own  favor  as  to  what  was  said 
id  dune  by  llie  intestate  or  his  agent  during  his  lifetime  in 
elation  to  tbe  cuntnct  sued  on,  still  we  are  not  iiatis6e>i  tliat 
»e  verdict  was  right  under  tlie  law  ap(>licable  to  ilie  fiictsof 
16  csise  dirtcliisol  in  the  tvcord,  and  for  tint  reaiuio  we  will 
H  interfere  with  tlie  jndgnient  oC  tbe  court  below  in  graut- 
ig  a  new  trial. 

3.  When  a  payment  is  made  by  a  debtor  to  a  creditor 
aiding  several  tiemands  against  bim,  the  debtor  lias  the 
gilt  to  direct  the  daim  to  wbich  it  shall  be  ap[>n)priate«l. 
i'  be  &ilB  to  do  so,  tlie  creditor  has  the  rigitt  to  appropriate 
.  his  election :  Code,  section  2S69.  As  tliere  is  to  be  a  new 
iai  in  tlie  case,  we  express  no  opinion  as  to  tbe  evidence. 

Let  tbe  judgment  of  the  court  below  be  affirmed. 
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j£S3E  W.  Carroll,  plainttlT  in  error,  va.  James  H.  Turnei 
defeiKlaiit  ui  error. 

One  who  stands  hy  and  sees  onolher  assert  lillc  lo  and  give  a  morlgnge  upt 
his  own  land,  is  not  eslopped  from  selling  up  title  thereto,  if  he  give  nolii 
Id  the  mortgagee  of  his,  the  claimiiit's,  title,  and  Ihe  mortga^'ee  acts  wil 
a  full  linowledge  of  the  truth  of  the  mailer. 

Mortgage,  Estoppel.  Title.  Before  Juilge  Hall.  Rocl 
dale  Sui»erior  Court.    February'  Term,  1874. 

Tliis  case  arose  upon  the  levy  of  a  mortgage  Ji.  fa.  in  fav< 
nf  Turner  against  James  H.  Carroll  and  Elizalictli  Canoll  o 
oTlain  lainl,  and  a  claim  filed  tliereio  liy  Jesse  W.  Carrol 
U^wn  tlie  trial  it  was  undispnted  tliat  the  title  to  the  propert 
w.'ts  in  the  claimant,  but  it  was  asserted  that  he  was  estoj)pe 
fri>iQ  setting  up  siieh  title  on  account  of  having  been  presei 
at  (lie  exeeiitton  of  the  morlgage. 

The  evidence  showed  that  claimniit,  prior  to  tiie  execulio 
of  Ihe  mortgage,  had  agreed  to  sell  to  James  H.  Carroll  tl 
land  in  controversy  for  $500  00,  and  had  given  to  him  a  boii 
cunditioubd  to  execute  a  title  on  the  payment  of  the  purchiit 
money;  that  he  had  paid  8230  00,  but  had  subseijueiitl 
agreed  with  claimant  to  rescind  the  traile,  allowing  the  afon 
s;iid  payment  to  go  in  settlement  of  rent  and  other  debts  dm 
TiiHt  the  plaintiff  was  notified  of  these  facts  at  the  time  of  tl 

e^recntioD  of  the  mortgage. 

It  is  not  clear  when  the  cancellation  of  the  trade  belwee 

claimant  and  .lames  H.  Carroll  was  made,  but  it  is  to  be  di 

duceil  from  the  testimony  that  it  was  after  the  execution  i 

the  mortgage. 

The  jury  found  the  land  subject.     The  claimant  moved  f< 

a  new  trial  because  the  verdict  was  contrary  to  the  law  an 

the  evidence.     The  mutiuu  was  overruled,  and  chtimant  ei 

cepted. 

J.  J.  Fix)yd;  a.  C.  Perry,  for  plaintiff  in  error. 
Clark  &  Pace,  for  defendant. 
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lie  doctrine  as  to  the  effect  of  one  man's  stan<l- 
;  another  make  title,  or  give  a  raortguge  oo 
ji^s,  land,  turns  on  tlie  iilea  of  fraud,  decep- 
yslander,  ia  euloppcd,  btKnuse  it  woulil  be  a 
itoe  for  him  to  set  up  his  legal  riglite  undrr 
'•  But  ill  this  case  the  gmntee  got  full  oo- 
of  the  claimant,  at  least  so  far  as  that  be 
:,  ami  had  nut  been  paid  the  purchase  money, 
srest  i^  concerned  the  fraud,  if  any,  seenu  to 

other,  for,  with  a  full  knowledge  that  tlie 
id  fur  in  full  he  took  the  mortgage  on  the 
device  lie  was  getting  the  ailvantage  of  the 

is  no  estopjiel,  so  far  as  the  legal  right  to 
:ned,  and  uudiT  the  pleadings  as  they  stood, 
subject.  The  laud  most  be  paid  for  befiire 
iect  to  the  disposition  of  the  vendee  who  only 
lies.  Doubtless  the  holder  of  tliis  mortgage 
flits,  and  we  agn-e  that  afier  the  vendor  is 
:he  Imlance  of  the  purchase  money,  anything 
[>)('ct  to  the  luortgi^,  fur  one  can  mortgage 

eraed. 


sit,  plaintiff  in  error,  r».  Jambs  Supple,  de- 
fend mit  in  error. 

iMe  an  accounl  for  f  50  00,  or  more,  U  within  the  reason 

itule  of  frauils,  utiJ  mu5t  be  in  wriling. 

lit  before  (he  plaintiff  has  closed  his  (estimony,  U  error. 

cIs.  Accounts.  Contracts.  Non-suit.  Prac- 
or  Court.  Before  Judge  Bartletf.  Bald- 
irt.     February  Term,  1874. 

see  the  decision. 
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Sandpord  &  FuRMAN,  A>r  plainliiTin  error. 

CiiAWFOKD  &  Williamson;  T.  W.  White;  L.  H. 
Bkiscok,  for  defeiidunt. 

Warner,  Chief  Justice. 

Tilts  was  an  action  hniuglil  by  tlie  plaintifT  against  the  <1e- 
reiidaiit,  on  an  ul)e<;ed  agreement  lo  purcliase  fnim  liie  plain- 
(itl'an  account  on  one  Juck  Densoti  fur  $249  99,  fur  wiiich 
the  defendant  promised  to  pay  tlie  plaintiff  $186  00,  which 
liu  )ia.s  failed  and  ref<ises  to  do.  On  llie  trial  of  the  cuse,  the 
pldiitifT  proved  that  the  contract  or  agreement  was  in  parol, 
ami  not  re<luced  to  writing,  and  whilst  the  plaii)tiQ"s  witness 
u'usou  the  stand,  in  the  midst  of  his  te-^tiinoiiy,  defendant's 
counsel  moved  the  conrt  to  nnu-siut  the  plaintitf,  bei^use  the 
<lffemlunt  did  not  promise  in  writing  to  piirchtis<;  the  account, 
'  anil  that  the  same  wim  void  under  the  statute  of  fnuids.  The 
ci>urt  sustained  tlie  motion,  and  non-suited  tlie  plaiiitiET. 
During  the  same  term  of  the  court,  the  plaintiff  made  a  mo- 
tion to  reinstate  his  case  on  the  docket,  on  the  ground  tliut 
tliB  non-enit  was  iraproiK'Hy  granled,  and  for  other  reasons 
slated  in  the  motion,  which  was  overruled,  and  the  plaintifl 
excepted. 

1.  By  the  1950th  section  of  the  Code,  to  miike  a  contract 
or  obligation  binding  on  the  promiswr,  the  promise  must  be 
ill  writing,  signed  by  the  irarty  to  I)e  charged  therewith,  or 
sonio  jierson  by  him  lawfully  authorized,  when  any  contract 
for  llie  sale  of  goods,  wares  and  merchandize  in  exi.Hteiice,  oi 
not  in  ease,  to  the  amount  of  $50  00,  or'  more,  except  tli* 
I'livcr  shall  ai'cept  part  of  the  gttods  sold  and  actually  receive 
th<?  same,  or  give  something  in  earnest  to  bind  the  bargain  oi 
in  |>art  payment.  As  accounts  are  made  transferable  by  oni 
law,  we  think  that  a  contract  to  purchase  an  acci>unt  to  thf 
amount  of  $50  00,  or  more,  comes  within  the  reason  and 
spirit  of  the  statute,  and  should  be  in  writing. 

2.  But  it  was  error  for  the  court  lo  have  non-suited  tlif 
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il  he  liail  cti)se<l  liis  evideiif^,  for  the  reuiwn  tliat 
vn  intrudiK-ed  testimony  wliHi  would  liavelaken 

of  tlie  operation  of  tlie  statute,  umler  tlie  pro- 
le  1951st  section,  wliicli  tlie  court  couM  tuit  lisve 

the  pliiiiitiET  ha<l  iittroducx^  all  his  evidence aiid 
noiion  for  a  non-siiii  is  in  the  nature  of  adiibur- 
laintifTs  evidence;  lliat  U  to  say,  admitting  all 

hits  proved  to  be  true,  it  is  not  sufGcient,  in  hv, 
a  to  recover.  Inasmuch  as  the  court  non-suited 
before  lie  liad  clo9e<]  liis  evidence,  it  was  errur  to 
motion,  to  reinstate  the  case  on  that  ground. 
'  plaintiff  will  l>c  able  (o  take  his  case  out  of  tlie 

the  statute  by  the  introdnctiou  of  evid«)>oe  for 
t,  we  cannot  tell,  but  he  is  entitled  to  have  tlie 
to  do  so. 
dgmeut  of  the  court  below  be  reversed. 


r.  Davis,  administrator,  plainlilT  in  error,  vt- 
>H  C.  Habpek  el  al„  defendants  in  error. 
S-g  and  1839-1S44  of  (he  Code,  authorising  eieculon,  ad- 
md  guardians  to  be  cited  before  the  ordinary  for  senlemeDt, 
ng  the  ordinary  lo  enforce  his  judgment  by  attachment  or  ci- 
1  in  violation  oflhil  tlause  of  the  constitution  which  decUies 
ior  courts  shall  have  exclusive  jurisdiction  in  equity  canses; 
luse  which  declares  that  the  right  of  trial  by  jury  shall  remain 
of  the  seventh  amendment  lo  the  constitution  of  the  United 
>ing  the  right  of  (rial  by  jury  in  suits  at  common  law  when 
over  (20  00. 

tie  ordinary  by  an  administrator,  (hat  he  hsd  invested  t2,ooo 
e  States  bonds,  though  approved  and  ordered  to  recnrd,  a 
of  the  Tacl  of  investment,  and  is  not  evidence  thai  a  fund 
lly  went  into  the  hands  of  Ihe  administrator  in  specie  funds, 
'ault  of  his,  gone  into  Confederile  money. 
>ered  evidence  to  aulboriie  a  new  trial,  should  nppcti  >o  be 
ertain  upon  the  point  at  issue. 

mal  law.  Administrators  and  executors.  Jury, 
noney.  New  trial.  Before  Jndjre  Hall.  New- 
Court.     Manh  Term,  1874. 
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On  May  3d,  1853,  Joim  Webb  was  appointed  guardian  of 
Caroline  ai)d  Elizabetli  Hodge,  minor  orphans  of  James 
Hodge,  diseased,  and  from  that  time  to  the  year  1864  inclu- 
sive, lie  made  his  returns  to  the  court  of  ordinary,  Caroline 
Hodge  became  the  wife  of  .loneph  C.  Har|>cr,  and  Elizabeth 
fliatof  Joseph  Mables.  These  parties  obtaine<l  a  rule  from 
tlie  conrt  of  ordinary  requiring  said  guardian  to  appear  for  a 
settlement.  An  appeal  to  the  superior  eourt  was  entered  by 
consent.  Webb  died,  leaving  his  widow  as  the  excctitrix  of 
\\\%  will.  Before  she  was  made  a  party  she  also  departed  this 
life.  William  F.  Davis  was  then  ap|)ointed  administrator  de 
bonis,  etc.,  upon  the  estate  of  Webb,  and  became  a  party  to 
this  litigation. 

When  the  case  was  calleil,  counsel  for  the  defendant  moved 
to  dismiss  the  proceeding  upon  the  ground  that  the  court  of 
onlinary,  where  it  was  originally  instituted,  had  no  jurisdic- 
tion to  hear  and  determine  the  same,  as  it  involved  matters  of 
account,  of  which  the  superior  courts,  under  the  constitution, 
(iLid  exclusive  ct^nrzance;  and  further,  because  no  trial  by 
jury  could  have  been  had  in  such  court. 

The  motion  was  overruled,  and  the  defendant  excepted. 
The  plaintifi's  introduced  the  returns  of  Webb,  as  guardian ; 
Barber's  table,  showing  the  values  of  Confederate  money  at 
various  times  during  the  late  war,  and  closed.  Uiwn  said  re- 
turns there  appeare<l  an  investment  of  the  money  of  the  wards 
(o  the  amount  of  $2,000  00  in  Coufe<1erate  bonds,  of  date 
January  1st,  1864. 

Tlie  defendant  introduced  the  aforesaid  bonds. 
The  court  charged  tlie  jury  that  Webb  had  the  right  to  re- 
ceive payment  of  ^ebfs  due  his  wards  in  Confederate  money, 
provided  the  receipt  of  the  money  was  such  an  act  as  a  pru- 
ilciit  man  would  have  lione  in  the  management  of  his  own 
business,  and  if  he  did  so  receive  any  Confederate  money  and 
invest  it  in  Confederate  bonds  under  an  order  of  the  judge  of 
the  sui>erior  court,  and  the  bonds  were  lost  by  the  result  of 
tlie  war,  without  fcult  on  his  part,  then  lie  could  not  be  chatted 
-with  tlie  amount  thereof ;  that  if  the  guardian  received  Con- 
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bderate  monry  snd  invested  the  sume  as  th 
vanJs,  in  Caurederate  bonds  or  securities,  a 
4tli,  1863,  without  an  order  from  the  judge  > 
ourt  of  the  circuit,  siicli  investment  was  at  hit 
le  is  Imniid  for  the  value  of  the  Confederate 
ested  by  him,  unless  the  invt^tment  was  ma 
ent.  Confederate  bonds,  under  tlie  act  of  Mai 
«tween  said  date  and  the  2d  of  the  ensuing  / 

To  this  chai^  the  defendant  excepted. 

The  jury  found  for  each  of  the  wards  $],63( 
endant  moveil  for  a  new  trial  upon  the  folio 
o-wlt: 

Ist.  Because  the  court  erred  in  refusing  the 
aim  the  proceedings  upon  the  grounds  stated. 

2d.  Because  tlie  court  erred  in  the  chai^  af 

3d.  Because  of  newly  discovered  evidence  tt 
he  money  in  the  hands  of  the  guardian  whici 
n  the  Confederate  Iwnds,  was  Confi'derate  trt 
rill  appear  by  the  affidavit  of  E.  H.  Gay. 

Gay  swore  that  in  January,  1856,  Milledge 
if  Webb,  aa  guardian,  $530  00,  and  that  dejKH 
ninistrator,  rejMld  the  same  in  Confederate 
luring  ihe  war;'  this  to  the  best  of  his  remembn 

The  usual  affidavit  of  I  he  defendant  was  alfj 
nch  evidence  to  be  newly  discovered. 

It  was  admitted  that  Gay  was  the  son-in-lav 
he  brother-in-law  of  the  defendant,  near  to  w 

The  motion  was  overruled,  and  the  defendai 

J.  .1.  Fix>YD,  for  plaintiff  in  error.  - 

Clark  &  Pace;  L.  B.  Anderson,  for  def 

McCay,  Judge. 

1.  It  was  elaborately  argued  in  this  ease  tha 
nd  2599  of  the  Code  are  in  violation  of  the  c 
wo  grounds:     Ist.  That  they  «)nfer  equity  J 
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the  ordinary ;  and  2d,  that  they  deny  to  the  parties  tlie  right 
of  trial  by  jury.     It  is  true  that  these  provisions  do  confer 
on  the  ordinary  a  power  that  no  statute  had  previously,  in 
terms,  conferred.     It  is  true,  also,  that  it  has  for  a  long  while 
been  the  pi*aotice  in  this  state  to  calTan  administrator  to  a 
settlement  in  a  court  of  equity.     But  we  are  not  clear  that 
the  probate  court  in  this  state  did  not  always  have  the  power 
thus  conferred,  thongh  it  must  be  admitted  it  was  a  power  it 
did  not  exercise,  at  least  not  within  the  memory  of  any  of  the 
meml)ers  of  this  court.     It  is  nevertheless  true  that  the  con- 
stitution of  1798  conferred  upon  the  inferior  court  the  powers 
of  a  court  or  ordinary,  or  register  of  probates,  and  it  is  un- 
questionable that  at  common  law  this  officer  had  the  power 
now  in  question:  See  Williams  on  Executors,  2d  volume,  page 
i775  to  1783,  where  the  subject  is  fully  discusse<l.     Sir  John 
Xicholl,  in  1  Haygood,  535,  declares  this  and  the  refusal  to 
pay  I^cies  to  be  an  original  jurisdiction  of  the  ecclesiastical 
court,  growing  out  of  the  fact  that  the  administrator  is  the 
officer  of  the  court,  gives  a  bond  and  takes  an  oath  to  account, 
and  he  adds  that  this  is  the  natural  tribunal,  and  intimates 
that  the  jurisdicliou  of  equity  over  it,  on  the  ground  that  it  is 
a  trust,  is  rather  a  refinement,  and  at  best,  he  says,  it  is  only 
concurrent.     Nor  is  there  anything  in  the  other  view,  that  it 
deprives  the  party  of  the  right  of  trial  by  jury,  as  "  heretofore 
useil."     It  does  not  appear,  as  we  have  seen,  that  in  1789  the 
ng^hfc  of  trial  by  jury  existed  in  these  cases.     But  the  law 
gives  a  right  of  appeal :  Constitution,  article  v.,  section  6 ;  and 
under  the  statute,  as  we  have  hehl  in  45  Georgia^  478,  this 
right  of  appeal  is  without  restriction,  so  that,  at  his  option, 
the  defendant  maj;  always  have  a  jury  trial  if  he  desires  it,  or 
so  may  the  heirs  or  legatees:  5  Georgia^  194. 

2.  The  allowance  of  a  return  that  the  administrator  had 
invested  $2,000  00  in  Confederate  bonds,  can,  in  the  nature 
of  it,  only  be  a  judgment  that  such  an  investment  had  been 
made.  WliiTe  the  money  came  from  was  not  for  the  then 
consideration  of  the  ordinary.  Whether  he  got  it  under  cir- 
riimstauces  justifying  him  in  the  taking  of  such  funds,  could 
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d  would  not,  in  the  nature  of  the  thiuj 
o ;  all  that  waa  then  before  the  ordinary 
;  fact  of  the  investment.  To  give  bo  w 
udgment,  even  of  a  judge  of  the  super! 
investment,  would  be  a  dangerous  rule, 
well  known,  that  administrators  and  c 
13  easily  have  invested  their  own  debts 
trelented. 

3.  There  is  nothing  in  the  new  testimo 
b1.  It  is  wholly  uncertain  as  to  time  i 
had  been  before  the  jury  it  would  hard 
rdict.  It  was  in  the  power  of  the  mo 
>  statement  plain  and  definite  if  the  w 
ppose  a  new  trial  were  granted,  and  t 
pear  as  a  witness  and  make  his  statemei 
does  now,  what  would  his  evidence  be  ' 
Judgment  affirmed. 


LBERT  Kino-,  plaintiff  in  error,  ta.  Thi 
OIA,  defendant  in  error. 

lere  Ihe  defendant  was  indicted  undet  section  44M 
Eirceny,  it  being  alleged  that  he  did  privately  tal 
nlenl  tu  ^leal  the  same,  certain  notes  of  the  natior 
;d  Stales,  and  the  evidence  disclosed  that  such  nc 
lerson,  he  could  not  be  convicted  of  the  felony  will 
ie  should  be  indicted  for,  and  convicted  of,  Ian 
misdemeanor. 

Criminal  law,  Indictment.  Larceny, 
e  Judge  Gibson.  Richmond  Superio 
rm,  1874. 

For  the  £icte  of  this  case,  see  the  decisio 

H.  Cl-AY  Foster,  for  plaintiff  in  error. 
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Davenport  Jackson,  solicitor  general,  by  Jackson  &^ 
Clarke,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "simple  lar- 
ctny,"  under  the  4406th  section  of  the  Code,  and  charged 
with  having  wrongfully,  fraudulently  and  privately,  •taken 
and  carried  away,  with  intent  to  steal  the  same,  certain  de- 
scribed United  States  national  currency  notes,  of  the  value  of 
twelve  dollars.  The  evidence  upon  the  trial  proved  a  techni- 
cal "larceny  from  the  person."  The  jury,  under  the  charge 
of  the  court,  found  the  defendant  guilty.  A  motion  was ' 
made  for  a  new  trial,  on  the  ground  that  the  court  erred  in 
charging  the  jury  that  they  could  find  the  defendant  guilty 
of  simple  larceny,  as  defined  by  the  4406th  section  of  the 
C\>de,  notwithstanding  the  evidence  showed  that  it  was  a 
te(?hnicjil  larceny  from  the  person.  The  court  overruled  the 
motion,  and  the  defendant  excepted. 

By  the  4406th  section  of  the  Code,  it  is  declared  that  if  any 
person  shall  take  and  carry  away  any  bond,  note,  bank  bill  or 
due  bill,  or  paper  or  papers,  securing  the  payment  of  money, 
etc.,  with  intent  to  steal  the  same,  such  person  shall  be  guilty 
of  simple  larceny.     By  the  4410th  section,  theft  or  larceny 
from  the  person  is  defined  to  be  the  wrpngful  and  fraudulent 
taking  of  money,  goods,  chattels,  or  effects,  or  any  article  of 
value,  from  the  person  of  another  privately,  without  his  knowl- 
erJge,  in  any  place  whatever,  with  intent  to  steal  the  same. 
"Simple larceny"  and  "larceny  from  the  person"  are  two  dis- 
tinct offenses  under  the  Code.   It  is  true,  that  if  any  person  shall 
take  and  carry  away  any  bond,  note,  bank  bill,  etc.,  with  intent 
to  steal  the  same,  such  person  is  guilty  of  simple  larceny ;  and 
it  is  also  true,  that  if  any  person  shall  wrongfully  and  fraud- 
ulently take  and  carry  away  the  personal  goods  of  another, 
other    than   bonds,   notes,  bank  bills,  etc.,   with   intent  to 
steal   the  same,  he  would   be  guilty  of  simple  larceny,  but 
it    does  not  follow  that  if  bonds,   notes,  bank  bills,  etc., 

VOU  LIV.  13. 
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ire  taken  irum  the  person  of  another  pri* 
lis  knowledge,  that  the  party  defendant 
Day  be  indicted  and  punished  for  the  oSent 
f  one  shouh)  take  and  carry  away  a  box  i 
ent  to  steal  the  same,  be  wonld  be  guilty 
int  if  one  should  take  a  box  of  jewelry 
Dother,  pri\'ately,  without  his  knowledge 
be  same,  he  woald  be  guilly  of  larceny  fr 
n  this  case,  if  (he  defendsnt  had  not  takei 
irom  ^pCT-aon  of  another  privately  and 
dge,  he  might  have  been  indicted  and  pun 
if  simple  larceny,  bat  as  the  evidence 
;uilty  of  larceny  from  the  peraon,  he  sh< 
licted  and  punished  for  that  offense,  i 
arceny  from  the  person,  as  before  remark 
iSenses,  and  the  punishment  is  different, 
urreocy  notes,  under  the  4406th  section  r 
shed  as  a  felony  by  imprisonment  in  the  | 
ess  than  one  year  nor  longer  than  four  yea 
s  it  may  appear,  larceny  from  the  perwn 
mly  punishable  as  a  misdemeanor  under  t 
ct  of  1866,  re<1ucing  certain  crimes  belov 
ult,  therefore,  is,  in  relation  to  the  case 
he  defendant  has  been  indicted  and  found 
or  which  he  may  be  punished  by  imprisc 
entiary  for  not  less  than  one  nor  longer  tht 
f  he  had  been  indicted  for  larceny  from  lAt 
if  which  it  is  admitted  the  evidence  prov( 
;uilty,  he  could  only  have  been  punishi 
tands,  as  for  a  misdemeanor.  It  might  I 
[>  indict  the  defendant  for  simple  laroeny 
or  a  felony  under  the  4406th  section  of  t 
vidence  proved  lie  was  guilty  of  larceny  ( 
ould  only  be  punishetl  therefor  as  for  a  i 
impte  objection  to  this  course  of  proceedin 
iwB  of  the  state  do  not  authorize  it  Thi 
lasses  of  larceny  rea^nizcd^jythe  penal 
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1st, Simple  larceny;  2d,  liarcenj  from  the  person;  3d,  Larceny  ''" 
rrom  the  house ;  4th,  Larceny  after  a  trust  or  confidence  has 
been  delegated  or  reposed:  Code,  4392.     If  any  person  shall 
steal  currency  notes,  or  other  chosea  in  action,  or  any  article 
ofvalnefrom  the  person  of  another,  privately,  without  his 
knowledge,  in  any  place  whatever,  such  person  is  guilty  of  the 
offense  of  larceny  from  the  parson,  and  should  be  indicted 
then-for  and  punished  as  prescribed  by  law  for  that  offense. 
If  any  person  shall  steal  and  carry  away  any  currency  notes, 
or  other  valuable  thing  as  described  in  section  4406,  otherwise 
^fumfrom  the  perso^i  of  another^  such  pers^^n  is  guilty  of  simple 
larceny,  and  should  be  indicted  therefor,  and  punished  as  pre- 
scribed by  law  for  that  offense.     Penal  laws  are  to  be  con- 
stnied  stricUi/f  therefore  the  defendant  in  this  case  could  nut 
legally  have  been  convicted  and  punished  for  the  offense  of 
simple  larceny,  under  the  4406th  section  of  the  Code,  which 
is  a  felony,  when  the  evidence  clearly  proved  that  he  was  only 
guilty  of  the  offense  of  larceny  from  the  person,  which  is  not 
a  felony,  but  a  misdemeanor.     The  offense  of  a  misdemeanor 
under  the  law  cannot  be  converted  into  sl  felony  and  punished 
as  such,  in  that  wat/j  without  a  violation  of  the  fundamental 
principles  of  the  penal  laws  of  the  state.     In  our  judgment, 
the  court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


Amo6  Ponder  et  oZ.,  plaintifis  in  error,  vs.  James  M.  Shan- 
non et  alj  defendants  in  error. 

1.  The  county  authorities  may  alter  a  public  road  at  their  discretion,  follow* 
ing  the  mode  pointed  out  by  law,  and  the  courts  will  not  interfere  with  the 
exercise  of  that  discretion,  unless  it  be  manifestly  abused. 

2.  The  alteration  of  an  old  road  involves  the  discontinuance  of  that  part 
thereof  which  is  altered ;  and  under  a  citation  to  alter  a  road,  it  is  compe- 
tent to  discontinue  that  part  of  the  old  road  which  is  rendered  unnecessary 
by  the  alteration.  * 


County  matters. 
GUANAS.     Monroe  £ 

James  M.  Shaonoi 
mtssionere  of  Monroe 
ing  from  Foreyth  to 
tlie  Towaliga  river  a) 
said  stream.  The  c 
reported  in  fevor  of 
missionera  tlien  cause 
be  served  with  a  noli 
before  May  14th,  .18 
was  |i1aced  at  the  con 
by  statute,  calling  U\ 
proposed  alleralion 
Numerous  objections 
niony  introduced,  all 
certainly  a  sufficient 
show  that  the  diacrel 
festlyjbused.  The 
was  ordered. 

To  this  judgment 
tioned  for  the  writ  c 
all  of  which  may  be 
the  court,  lo-wit:  th 
testimony ;  and  that, 
ested  to  show  cause  v 
it  was  not  competent 
thus  rendered  unnece 

The  writ  of  eertior 
judgment  of  the  com 

To  this  ruling  Poc 

Hahhond  &  Beb 

Cabaniss  &  Tdr 
Stone,  for  defendant 
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Ponder  et  ai.  vs.  Shannon  et  al. 

McCay,  Judge. 

1.  Original  jurisdiction  is  granted  by  the  constitution  to 

tlie  ordinary  or  county  commissioners  over  the  subject  of 

roads,  bridges,  etc,     Tlie  judge  of  the  superior  court  may,  in 

a  proper  case,  by  certiorari,  correct  the  errors  of  all  inferior 

judicatories.     But  this  is  only  a  power  to  correct  errors,  not  a 

concurrent  jurisdiction   over   the   subject.     It  is  eminently 

pro|)er  that  these  matters  shall  be  in  the  discretion  of  the 

county  authorities,  chosen  by  the  })eopIe  for  the  purpose. 

The  judge  of  the  superior  court  can  only  interfere  when  the 

county  authorities  violate  the  law,  but  so  long  as  they  keep 

within  their  l^al   power,  the  exercise  of  their  discretion 

ought  not  to  be  interfered  with.     They  know  far  better  what 

tlie  wants  of  the  people  are,  and  are,  within  their  legal  power, 

the  best  judges  upon  the  whole  subject. 

2.  It  is  perhaps  true  that  under  a  citation  to  alter  a  road 
it  would  not  be  competent  to  discontinue  the  road  altogether. 
But  it  is  obvious  that  every  alteration  of  a  road  involves  nec- 
essarily the  discontinuance  of  the  part  replaced  by  the  altera- 
tion.   And  we  tliink  when  the  discontinuance  is  only  of  the 
])art  replaced  by  the  alteration,  that  it  is  legitimate  to  do  this 
under  a  citation  to  alter.     As  a  matter  of  course  this  should 
not  be  used  as  a  cloak  to  mislead.     But  we  see  nothing  of 
that  here.     Indeed,  there  is  no  formal  discontinuance  by  the 
order,  though  we  suppose  that  was  the  intent  of  the  court. 
But  this  is  just  the  intent  that,  in  our  judgment,  is  legitmate. 
There  is  no  subject  upon  which  men  differ  so  much  as  on 
the  propriety  of  a  new  or  alteration  of  an  old  road.     Many 
years'  experience  satisfies  me  that  on  this  subject  especially, 
men  udB  look  at  things  to  suit  themselves,  and  that  as  to 
sw&mps  and  hills  and  levels,  and  even  as  to  distance,  they 
utterly  lose   themselves  in    tiieir  own  interest  or  feelings. 
Under  such  circumstances  it  is  an  ungracious  duty  the  com- 
missioners have  (o  perform,  and  one  that  the  superior  court  or 
this  court  has  not  the  means  to  judge  of.     For  my  part  I 
should  not  be  willing  to  interfere,  except  in  a  very  clear  case. 
Jadgmeut  affirmed.  * 
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Candler  A  al.,  trii8teee, 
Eate  Aj  Corba,  defeiidai 

savings  Bank  of  Atlanta  had  no  a 
St  at  a  higher  rate  than  that  allowi 
have  been  mutual  dealings  betw 

adc  al  different  times,  and  no  (in 
limitations  does  not  commence  1 
sury,  from  the  dates  of  the  aforcsi 

Statute  of  liiiiitatjons.  fie 
:rior  Court.     March  TertUj 

tcts  of  tills  case,  see  the  d& 

&  Clarke;  Thomas  W. 


oYLEs;  Garxrell  &  Ste 

,  Chief  Ju3tic«. 

came  before  tlie  txart  beli 
■ort.  The  error  alleged  to 
g  that  under  the  l^cts  foum 
the  complainants'  claim  for 
^  of  limitations,  and  in  de( 
:3  charter,  was  not  unthorii 
i-est  titan  seven  per  cent. 

the  last  exce|)tion,  there 
the  defendunt,  l>y  the  ten 
JMim  loaning  money  at  a  g 
>er  cent,  per  annum  :  See  i 
1868,  page  36. 
her  question  made  in  the  a 

dealings  -between  the  |)ar 
ey  at  usurious  ral«s  of  int( 
irious  interest  have  been  u 
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Candler  et  ai,  vs.  Corra. 

and  no  final  settlement  has  been  made  between  the  parties  of 

• 

the  accounts  and  transactions  had  between  them  in  relation  to 
the  usury  which  has  been  paid  in  conni'Ction  therewith^  does 
the  statute  of  limitations,  which  bars  the  right  to  recover 
l)ack  the  usury  so  paid,  commence  to  run  from  the  time  the 
usury  is  paid  and  credited  on  the  debt,  or  does  the  statute  (o 
recover  back  the  usury  paid,  commence  to  run  only  from  the 
time  of  the  final  accounting  and  settlement  of  the  original 
usurious  transaction  and  all  payments  made  in  connection 
therewith  to  the  amount  of  the  principal  debt  and  the  lawful 
uiterest  due  thereon  ?    The  auditor  held  that  the  payments  of 
usury  made  by  the  complainant  to  the  defendant  at  various 
times  for  the  loan  of  the  money,  and  for  forbearance  in  col- 
lecting the  same,  was  first  to  be  credited  to  the  payment  of 
the  lawful  interest  due  on  the  debt,  and  then  to  the  payment 
of  the  principal,  and  that  her  right  of  action  to  recover  back 
the  usury  paid  was  not  barred  until  the  expiration  of  six 
months  from  the  time  of  the  final  settlement  and  accounting 
between  the  parties,  so  that  the  amount  of  usury  actually  paid 
over  and  above  the  amount  of  the  principal  debt  and  lawful 
interest  could  be  ascertained.     The  plaintifi*  in  error  insists 
that  the  statute  of  limitations  commenced  to  run  from  the 
time  the  usury  was  |)aid  by  the  complainant,  without  regard 
to  the  application  of  the  money  so  paid ;  but  we  think  with 
the  auditor,  that  the  law  will  apply  the  payment  of  the  usu- 
rious interest  to  the  payment  of  the  principal  and  interest 
that  was  lawfully  due  on  the  debt,  and  until  the  payments 
made  by  the  complainant  to  the  defendant,  whether  called 
usury  or  otherwise,  were  more  than  sufficient  to  extinguish 
the  principal  debt  and  the  lawful  interest  due  thereon,  the 
complainant  had  no  cause  of  action  to  recover  for  usury  paid. 
The  auditor  found  the  fact  to  be,  from  the  evidence  before 
Iiira,  that  six  months  had  not  elapsed  from  the  time  of  the 
(payment  of  the  principal  debt  and  lawful  interest  before  the 
cooiniencement  of  the  suit.     In  other  words,  the  excess  of 
the  payments  made  by  the  complainant  to  the  defendant, 
over  and  above  the  principal  and  lawful  interest  due  on  the 
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Skinnei  ct  al.  vs.  Willis. 

debt  liad  not  been  ascertained,  so  as  to  gi 
a  right  of  actioa  to  recover  back  any  i 
witliin  six  months  before  suit  brought, 
tlie  judgment  of  the  court  in  afErmiti 
auditor,  on  the  slatement  of  facts  disclos 
Let  the  judgment  oi  tite  court  below  I 


John  Skimker  et  al.,  plaintiffs  in  error, 
UB,  defendant  in  erro 

I.  Where  a  mortgage/',  fa.  sold  land,  and  one  ol 
same,  and  the  sum  bfd  was  crediled  on  the  yf.  fa 
and  the  bidder,  and  entries  were  made' according 

Held,  Ihal  under  our  law  the  purchaser  might,  wilh 
declaialion,  maintain  ejectment  for  the  land,  olthi 
the  sheriff' to  said  purchaser. 

3.  A  purchaser  from  the  defendant  in  execnlion,  sf 
is  not  charged  with  notice  thereof,  and  it  is  incui 
a  suit  against  such  purchaser  to  show  such  notice 
he  is  entitled  to  recover  the  land. 

Ejectment  Title.  Judicial  sale.  y< 
Before  Judge  Hall.  Newton  Sui»erioi 
Term, 1874. 

'Willis  brought  ejectment  against  Johr 
Bridges  for  a  tract  of  land  in  Newtoti  ( 
£iila  to  set  forth  either  the  declaration  oi 
dence  presented  the  following  facts: 

On  July  lOth,  1848,  one  Harry  Cara[ 
in  controversy  to  Adams,  Hopkins  &  Coi 
the  plaintiff  was  a  member,  to  secure  t 
252  28.  This  mortgage  ivas  foreclosed, 
tion  made  on  June  20th,  1854,  and  onth 
following  August,  the  property  embracec 
the  plaintiff.  The  following  entries  wei 
cution : 
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Skinner  et  al,  vs.  Willis. 


"The  levy  of  the  20th  June,  sold  on  the  first  Tuesday  in 
August,  for  $800  00, and  after  paying  Wy,  advertising,  com- 
missions and  issuing,  leaves  $785  00  to  be  credited  on  this^. 
/a.    This  August  12th,  1854. 

(Signed)  Lewis  Zachry,  D.  Sh'ff." 

"Received  of  John  J.  Floyd  the  sura  of  $15  00,  in  full  of 
costs,  levy,  advertising  and  commissions  on  the  within^,  /a., 
and  levy  and  sale,  money  advanced  by  liim  for  the  plaintiffs. 
This  24th  August,  1854. 

(Signed)  Lewis  Zachry,  D.  Sh'ff.'' 

"  Dr.  Francis  T.  Willis,  in  behalf  of  the  plaintiffs,  pur- 
chased the  land  levied  on  at  the  sum  of  $800  00  and  paid  in 
no  money.  The  cost — ^advertising,  levy  and  commissions — 
amounts  to  $15  00,  which  leaves  the  sum  of  $785  00  to  be 
credited  on  this/,  /a.     24th  August,  1854. 

(Signed)  John  J.  Floyd,  Pl'ffs  Att'y.'* 

The  shjjriff 's  book  showed  the  following  entry : 

"August  sale,  1854. 

"Harry  Camp's  land  to  Dr.  Willis $800  00 

"Levy,  %\  87i;  Ad.,  $2  50;  Com.,  $10  00;    FL  Ja., 

$0  62J--4|15  00.     Amount  to  be  credited  on  jJ.  /a.,  $785  00." 

No  deed  was  made  to  Willis.  Camp  remained  in  posses- 
sion. He  paid  tax  on  the  land  for  the  year  1854.  From 
tliat  date  to  1867,  inclusive,  he  only  paid  tax  on  seventy  acres 
fhereof. 

Mr.  Hardwick  testified  that  he  lived  on  the  land  in  1867 ; 
tiiat  he  sought  to  purchase  it  from  Camp,  who  replied  that  he 
could  get  an  order  from  court  to  sell  him  the  seventy  acres, 
homestead,  that  the  balance  belonged  to  Dr.  Willis,  but  that 
he  could  arrange  for  him  to  get  it;  that  Skinner  had  been 
in  poseeaBion  of  the  land  for  two  or  three  years ;  that  the 
rent  was  worth  $100  00  per  annum. 

The  plaintiff  here  closed.  The  defendants  moved  for  a 
non-sait  upon  the*  ground  that  no  title  was  shown  in  the 
plaintiff. 
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Skinoer  it  oJ.  vt.  Willis. 

be  moiion  was  overruled  and  the  def 
tie  evideDG«  fur  the  defeodaDte  tende 
igage  was  |iaid  off  before  foreclosed, 

auil  the  land  sold  thereunder  to  pro 
itors.  Harry  Camp  and  his  wife,  < 
\,  conveyed  the  land  ta  their  ann,  T 

recites  the  cons! deration  of  $700  0 
!,  Thomas  Camp  executed  a  bond  foi 
\i  he  obligated  to  convey  it  to  Skim 
le  purchase  money.  This  inatrumen 
'  of  evidence,  and  there  is  no  testimi 
I,  paynieotB  thereon,  etc. 
lie  court  clmrged  the  jm7"that  if  tb 
ence  that  Adams,  Hopkins  &  Compa 
lie  land  of  Harry  Camp,  and  (hal  thi 
d,  execution  issu<^  and  levied,  and 

for,  was  sold  by  the  slieriET  on  sh 
based  by  the  ptainlifT,  and  tlieplaini 
t,  or,  being  one  of  the  firm  of  Adam 
',  gave  credit  on  the  jS.  fa.  for  the 
itiff  is  entitled  to  recover  the  preqii 
le  profibs,  that  is  the  value  of  the  i 
I  the  time  the  defendants  went  into  | 

lie  jury  found  for  the  plaintiff'  tlie  1 
Ihe  seveiily  acres  homestead  exempt 
00  fur  the  three  years'  rent  of  that  j: 
lie  defendants  moved  for  a  new  trial 
iigst  others,  of  error  in  overruling 
of  error  in  the  aforesaid  charge,  and 
contrary  to  the  law  and  tlie  evideocc 
ruled  aud  defendants  excepted. 

)HN  J.  Flutd,  for  plaintiff  in  error. 

LARK  &  Pace,  for  defendant. 
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Skinner  et  al.  vs,  Willis. 

McCay,  Judge. 

1.  We  assume  that  the  declaration  in  this  case  contained 
the  averments  necessary  to  authorize  the  introduction  of  the 
evi<lence  on  which  this  case  went  to  the  jury.     Under  our  ac- 
tion for  land  provided  for  by  section  3389  of  the  Code,  the 
precise  natssre  of  the  plaintiff's  claim  may  be  set  forth  in  his 
abstract  of  title.     So  in  the  action  of  ejectment  the  demises 
uiay  be  so  laid  as  to  set  out  precisely  the  nature  of  the  plain- 
tiff's claim  to  the  land.     As  the  writ  does  not  form  a  part  of 
tJje  record,  we,  as  is  the  rale  in  such' cases,  will  presume  it  was 
safficient  to  authorize  the  evidence,  or  the  evidence  would 
.    Iiave  been  obj»*cted  to  for  that  reason.     At  last,  tliereft)re,  the 
question  is  whether,  under  our  law,  an  equitable  title  can  sus- 
tain an  action  of  ejectment.     We  see  no  difficulty  in  this  if 
proper  parties  be  before  the  court     In  BvMard  vs.  Pitts,  3 
Georgia,  5,  this  court  held  that  in  this  state  a  perfect  equity 
was  a  1(^1  right,  and  it  has  more  than  once  since  then  been 
held   that  a  bond  for  titles,  with  the  purchase  money  paid, 
was  a  good  legal  title.     In  the  case  at  bar,  if  the  tacts  be  as 
claimed  for  the  plaintiff,  his  right  is  a  complete  one,  except 
as  to  the  mere  form  of  a  written  conveyance  of  the  land. 
We  have,   1st,  the  levy  and  statement  of  the  sale  on  the 
execution ;    2d,  the    sheriff's  docket,  (kept  as  provided   by 
tlie  act  of  1810:  Cobb's  Digest,  557,)  stating  the  sale,  that 
IWor  Willis  was  the  purchaser,  the  price  paid,  and  the  dis- 
position of  the  money.     This  makes  out  a  perfect  case  in  the 
purchiiser  to  demand  a  title.     Was  there  anything  more  tlian 
this  in  BuUard  vs.  Pitts  f     Indeed,  there  was  less,  for  the 
payment  of  the  purchase  money  was  proven  by  parol.     Here 
it  is  in  writing  by  an  official  record.     It  seems  to  us  that  if 
section  3082  of  the  Code,  authorizing  a  suitor  to  choose  his 
forum,  either  at  law  or  equity,  at  his  own  discretion,  is  to 
mean  anything,  and  we  think  it  means  a  great  deal,  that  it 
covers  a  case  like  this — a  perfect  equity — a  complete  right 
with  nothing  to  be  done  but  to  make  a  formal  conveyance. 
2.  But  whilst  we  think  the  plaintiff  has  made  out  a  good 
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It  at  law  a^Inst  the  defeiKlant  in  executiun,  yet  wo  do  not 
ik  he  hua  made  a  good  case  agninat  the  purchasers,  or  at 
t  we  do  i)ot*thiiik  the  charge  of  the  cnurt  was  justified  iS 
lie  pitniliasers  from  the  defendant.     The  court  aftsumed 
:  tliey  had  notice,  that  if  the  plaintiff  had  the  right  to  re- 
ar against  the  defendant  in  fi.fa.,  he  had  the  right  to  re- 
iT  generally.     Perhaiis  tlie  evidence  migitt  have  justified 
jury  in  finding  the  present  claimant  of  tlie  land  had  do- 
,  hut  we  think  tlie  charge  was  error,  because  it  did  nut 
'e  that  question  to  the  jury.     We  are  clear  tliat  a  pur- 
ser wouKl  not  be  charged  with  notice  of  these  entries,  nor 
;  lie  would  be  bound  to  trace  up  the  history  of  tlie  mori^ 
e,  its  foreclosure,  levy  and  sale.     The  sheriff's  docket  is 
kept  for  such  a  purpose.     We  have  no  fault  to  find  with 
verdict.     Under  the  evidence  the  jury  might  well  have 
ted  the  evidence  of  Camp  as  ove 
ir  evidence  of  his  recognition  of  th 
r  it  may  be  (hat  these  purchasers  are 
court  had  no  right  to  presume  they 
e  left  that  to  the  jury, 
udgment  reversed. 


RY  E.  Jones,  plaintiff  in  error,  va. 
et  al.,  defendanis  iu  ( 

re  the  life  estate  of  the  husbuid  in  a  plantati< 
the  chancellor  to  enjoin  the  sale  theceof  at 
e  giDund  that  some  portion  of  her  trust  pri 
iprovements  placed  thereon,  where  such  alle| 
al  affidavits,  will  not  be  controlled. 

iijunctioD.  Before  Judge  GiBSON. 
imbers.  March  25tb,  1875. 
lary  V.  Jones  filed  her  bill  for  i 
Inst  her  husband,  James  V.  Jones, 
lard,  her  husband's  judgment  en 
ch  she  alleged  that  her  husband  vn 
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Jones  z*s.  BuUard  et  al. 

'   -        ■ ■  ■  «■        ■  » 

past  had  been,  a  paralytic  beyond  recovery,  unable  to  con- 
tribute to  their  joint  maintenance;  that  he  had  no  other 
property  but  a  life  estate  in  a  certain  plantation ;  that  he  had 
received  |25,000  00  worth  of  her  separate  trust  property,  and 
had  used  it  in  his  business,  and  with  some  of  it  had  placed 
improvements  on  said  plantation ;  that  said  BuUard  Iield  a 
judgment  against  him,  and  had  levied  on  said  plantation,  and 
unless  restrained  would  sell  it,  and  thereby  prevent  complain- 
ant from  recovering  any  part  of  her  trust  claim,  which,  in 
view  of  the  physical  a>ndition  of  her  husband,  should,  in  ac- 
cordance with  the  spirit  of  the  law,  be  a  debt  of  superior  dig- 
nity to  Bullard's.     Prays  injunction,  etc. 

The  answer  of  the  defendant  set  up  that  tliere  was  no  equity 
in  the  bill,  and  denied  every  material  allegation.  It  was  sup- 
ported by  strong  affidavits. 

The  chancellor  refused  tlie  injunction,  and  the  complainant 
excepted. 

Hook  &  Webb,  by  Peeples  &  Howell, -for  plaintiff  in 
error. 

J.  J.  Jones,  for  defendant. 

Wabner,  Chief  Justice. 

This  was  a  bill  filed  by  tlie  complainant  against  the  defend- 
ant, praying  for  an  injunction  to  restrain  the  sale  of  her  hus- 
band's life  estate  in  a  plantation  in  Burke  county,  which  had 
been  levied  on  as  his  property,  to  satisfy  an  execution  issued 
on  a  judgment  obtained  against  him.  On  the  hearing  of  the 
application  for  the  injunction,  and  after  considering  the  alle- 
gations contained  in  the  complainant's  bill,  the  answer  of  the 
defendant  and  the  several  affidavits  in  support  thereof,  the 
presiding  judge  refused  to  grant  the  injunction  prayed  for, 
whereupon  the  complainant  excepted.  We  will  not  interfere 
to  control  the  discretion  of  the  judge  in  refusing  the  injunc- 
tion in  this  case  on  the  statement  of  facts  contained  in  the 
record. 

Xiet  the  judgment  of  the  court  below  be  affirmed. 
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Cooper  vs.  Lowery, 

lDAH  J.-  Cooper,  plaintiff  in  error,  tm. 
defendant  in  error. 

he  siatute  of  llmiutions  of  1869  is  a  good  plea  in  b 
firsi  of  Jaoiiuy,  187D,  to  enforce  a  vendor's  Hen  0 
purchaser  from  the  original  vendee,  if  the  second 
the  original  debt  due,  before  the  tint  day  of  June, 

Vendor's  ]!en.  Statute  of  limitations. 
IDTCHEN.  Bartow  Superior  Conrt.  Se| 
'erm,  1874. 

On  July  28tli,  1873,  Cooper  filed  his  b 
>r  the  purpose  of  enforcing  his  ventlor*!: 
iiids  which  he  had  »old  and  cnnvcyed  to 
rior  to  the  year  1863,  and  which  Smith 
eyed  to  the  defendant  in  the  year  186 — 
lat  the  defendant  bought  with  a  full  kno< 
liase  money  due  to  complainant  had  ne< 
t  the  September  term,  1867,  of  Bartow 
>mplainant  obtained  judgment  against  1 
lid  purchase  money,  amaunting  lo  |1,48 
114  58  interest  to  date  of  judgment; 
sued  from  said  judgment  has  been  levi< 
lat  complainant  is  unable  to  subject  the  s 
This  debt  without  the  assistance  of  a  cou 
jlief,  etc. 

Upon  demurrer  the  bill  was  dismisses 
loepted. 

John  W.  Wofpord,  for  plaintiff  in  en 

A.  JoBNSON ;  D.  A.  Walker,  for  defi 

McCay,  Judge. 

The  limitation  act  of  1860  ooveis,  in 
iiid  of  action,  except  actions  for  the  1 
,nd.     The  language  of  section  6th  is:  ". 
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ty  whatsoever  due  the  public^  or  a  corporation,  or  a  private 
individual."     Is  the  right  of  the  vendor  to  make  this  land 
subject  to  his  lien  a  liability  from  the  ilefendant  to  the  plain- 
tiff?   That  it  is  only  an  equitable  liability  does  not  help  the 
matter,  for  the  next  sentence  of  the  sjirae  section  we  have 
quoted  declares   that  the  limitations   of  the   act   shall   ap- 
ply as  well  to  courts  of  equity  as  to  courts  of  law.     It  is' 
attempted  to  reply  to  this  that  the  plaintiff's  cause  of  action 
is  a  truM,  and  that  the  act — indeed,  any  act  of  liraifati^ns — 
does  not  apply  to  trusts.     But  this  is  only  true  in  a  limited 
Rense.    The  reason  why  statutes  of  limitations  do  not  apply 
to  trusts  is  that  there  is  no  adverse  holding.     The  defend- 
ant, if  he  be  a  trustee,  recognizing  the  plaintiff's  right,  ought 
to  have  no  benefit  from  the  plaintiff's  delay,  because  the 
plaintiff  has  no  motive,  perhaps  no  right,  to  sue.     But  this 
rule  does  not  apply  to  implied  trusts  and  constructive  trusts, 
where  the  trust  is  oast  upon  the  defendant  against  his  will, 
and  {)erhaps  without  his  knowle<lge,  by  operation  of  law  or 
by  construction.     There  is  no  reason  why  the  statute  should 
not  ran  in  such  cases,  since  the  defendant  does  not  recognize 
himself  as  trustee ;  and  such  is  the  rule  of  law :  Paschal  vs. 
Diitns,  3d  Oeorgia,  256.     We  think  the  judge  right  in  his 
ruling,  and  we  affirm  his  judgment. 
Judgment  affirmed. 


H.  H.  Haddock,  plaintiff  in  error,  w.  Albert  W.  Bivings, 

defendant  in  error. 

Where  the  evidence  was  conflicting,  this  court  will  not  interfere  with  the  dis- 
cretion of  the  coart  below  in  refusing  a  new  trial. 

New  trial.    Before  Judge  McCuthen.    Whitfield  Superior 
Court.     October  Terra,  1874. 

This  case  is  sufficiently  re|)orted  in  the  decision. 
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Alexander  vi.  Herring  «/  al, 
W.  K.  MoOBB,  by  brief,  for  pkintiS'  in  error. 
Shuhate  &  Williamson,  for  defendant 
Wabner,  Chief  Justice. 

This  was  an  action  brought  bj  the  j 
fendant,  to  recover  damages  for  the  noi 
trac^  to  build  a  wall  and  two  stacks 
trial  of  the  case,  (he  jury,  under  the  chi 
a  verdict  for  the  defendant.  The  plaii 
a  new  trial,  on  the  ground  that  the  \ 
the  evidence  and  the  principlps  ofjustii 
in  the  clini^e  of  the  court,  which  was  o' 
tiff  except*^.  The  evidence  on  the  ti 
ance  of  the  contract  by  the  defendant  i 
ner,  was  conflicting.  There  was  no  en 
court  as  set  forth  in  the  record,  and  th 
pass  upon  the  &cts  of  the  case.  The 
set  aside  the  verdict,  and  we  will  not  i 
cise  oPits  discretion. 

Let  the  judgment  of  the  court  belo* 


Aaron  Alexandeb,  plaintifiF  in  erro 
RiNO  d  al.,  administrators,  def< 

I.  A  purchaser  of  property  at  administrator's  sa 
with  the  Icrros  of  sale,  and  who  is  sued  for 
ceeds  o!  a  second  sale,"  cannot  set  up  as  a  n 
that  the  propeit;  (a  city  lot)  was  sold  by  the 
a  mental  mistake  as  to  what  bis  bid  woulti^aill 

a.  The  measure  of  damages  in  a  suit  by  an  admi: 
at  his  sale,  •'  Tor  the  deficiency"  in  the  amoi 
must  be  added  to  the  amount  of  the  second  sal 
the  same  position  as  if  the  defendant  had  full] 

3.  Under  the  facts  of  this  case  there  was  no  erro 
and  the  verdict  is  sustained  by  the  evidence. 
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Administrators  and  executors.  Sales.  Damages.  New 
trial.  Before  Judge  Hopkins-  Fulton  Superior  Court 
March  Term,  1874. 

This  was  a  suit  brought  to  recover  of  Alexander  the  dif- 
ference between  two  bids  on  a  city  lot,  on  Marietta  street,  in 
Atlanta,  knocked  off  to  him  at  administrator's  sale,  and  sold 
the  second  time  at  his  risk.     At  the  first  sale  the  property 
was  knocked  off  to  Alexander  at  $160  00  per  front  foot, 
amounting  to  $8,000  00.     At  the  second  sale  it  was  again 
knoeketi  off  to  Alexander  for  $140  00  per  front  foot,  or 
about  $7,000  00.     The  defendant  pleaded  the  general  issue. 
There  bad  been  another  suit  in  the  same  court  on  the  pur- 
chase money  notes  given  for  the  bid  at  the  last  named  sale. 
To  this  suit  the  defendant  had  pleaded  that  he  bought  the 
property  subsequent  to  April  1st,  and  that  it  was  encumbered 
by  a  lien  of  $80  00,  taxes  due  on  it  by  the  administrators; 
and  to  avoid  delay,  there  was  an  agreement  that  he  have  a 
credit  for  the  amount  of  said  taxes  on  the  notes,  but  with  the 
right  reserved  to  the  plaintiffs  to  litigate  their  liability  to 
such  deduction  when  the  trial  of  this  case  should  come  on. 
The  proof  was  that  the  land  was  advertised  the  requisite 
number  of  times^  and  was  brought  to  sale  on  the  first  occa- 
sion  on   sale  day,  in  February,  1869.     The  advertisement 
stated  the  terms  of  sale  to  be  one-third  cash,  one- third  in  four, 
and   balance  in  eigiit  months.     Adair  was  auctioneer,  and 
cried  the  property. 

Angler  and  Leyden  both  testified,  in  substance,  as  follows : 
They  bid  on  the  property ;  Angier  said  he  bid  with  an  inten- 
tion to  buy;  Leyden  said  he  did  not  desire  to  buy;  the  cir- 
camstauoes  in  life  of  both,  and  of  the  other  heirs  also,  were 
<-ucli  as  to  render  them  responsible  for  such  a  purchase;  it 
was  u/iflerstood  among  the  heirs  that  any  of  them  might  bid 
who  chose  to  do  so;  there  was  a  very  good  crowd  ;  the  bid- 
ding 'waa  spirited  ;  continued  a  good  while,  and  the  property 
5old  reasonably  low. 
Angier  testified  that  Alexander  refused  to  comply  with  his 
Vol-  jItv.  I4- 
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\ ;  that  he  did  not  know  if  it  was  u  refi 
e  niinut«e  aAer  the  sale  Alexander  cai 
tne  to  more  tliaa  he  calculuted,  and 
lether  lie  could  take  it  or  not;  that  be  e 
an  he  had  money  to  pay. 
It  further  appeare<1  thai  Alexander  we 
comply  with  his  bid,  and  thia  was  the  : 
le ;  that  the  property  wob  re-advertised 
sale  day,  in  the  month  of  May,  1 869 ;  tl 
rtisemcnt,  published  in  the  newspaper, 
le  to  be  with  interest  on  the  two  last  pa 
x)nd  sale,  Alexander,  the  defendaDt,  bid 
Jair  proved  expense  of  second  sale  to  be 
sides  flO  00  to  auctioneer,  and  that  it 
e  to  have  aO  auction.  Leyden  proved 
vertised  in  three  papers,  that  would 
iring  in  taxes  by  the  administrators,'the 
IS  estimated  at  $8,000  00,  and  they  th 

0  00,  as  tax  on  amount  of  difference  of 
The  defendant  testified  that  he  was  a 
e;  that  he  was  certain  Mr.  William  ] 
lintiffe,  and  D<x!tor  Angier,  and  he  thi 

1  against  him;  that  they  run  it  up  to  t 
was  not  accustomed  to  buying  property 

}  front  foot;  that  the  reason  he  run  it 
le  was  because  he  thought  it  would  av 
les -examination  he  testified  as  follows: 
10  bid  against  him  at  the  second  sale, ' 
(ctor  Angier — couldn't  say  positively, 
it  on  the  hand-bill  shown  him  at  the  fii 
:mber  what  was  his  first  bid ;  there  mu 
Iding  in  advance  of  him;  does  not  l< 
jtioneer  was  crying  the  property  after 
lair  delayetl  for  a  long  time;  he  was 
d  not  know  when  he  commenced  bidding 
m  Herring  was  one  of  the  administn 
■  foot  before  the  defendant  bid  last:  doi 
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was  at  when  he  commenced  bidding ;  he  had  been  a  business 

man  all  his  life — a  merchant^  a  druggist;  would  not  claim  that 

he  was  an  experienced  business  man ;  has  lived  by  trade  all 

lu's  life;  never  had  any  other  pursuit  than  to  make  trades. 

The  auctioneer  knocked  this  lot  off  to  him  at  $160  00  per 

foot    At  the  second  sale  he  knocked  it  off*  to  him  at  $140  00 

per  foot.    He  spoke  right  on  the  spot  to  Doctor  Angier  to 

relieve  him  from  the  case,  as  he  had  not  the  ability  to  pay  for 

it.    Did  not  know  how  much  it  came  to ;  there  was  a  large 

crowd  therC;  and  it  might  sell  for  as  much  again  if  put  up 

again.    Angier  replied  he  was  not  authorized  to  do  so.    When 

he  spoke  to  Dr.  Angier  they  might  have  been  selling  another 

htj  probably  they  were. 

1.  The  defendant  ofiered  to  prove  that  in  bidding  for  the 
land  by  the  front  ipod,  at  the  first  sale,  he  made  a  mistake  in 
his  calculation  as  to  how  much  the  aggregate  amount  would 
be,  and  that  the  aggregate  amount  of  his  bid  for  the  whole 
lot  was  greatly  more  than  he  had,  by  mistake,  estimated  it; 
that  he  had  no  previous  knowledge  or  experience  of  the 
value  of  property  by  the  front  foot,  and  the  aggregate  value 
of  the  whole  lot  was  the  basis  he  estimated,  by  which  he  made 
his  bid ;   that  if  he  had  known  how  much  it  came  to  he 
would  not  have  made  the  bid  ;  that  immediately,  and  within 
a  few  minutes  after  the  land  was  knocked  off  to  him,  he  in- 
formed the  administrators  of  his  mistake,  and  refused  to  be 
bound  by  his  bid,  and  that  by  reason  of  his  mistake  he  never 
did  consent  to  the  purchase  of  the  land  at  the  aggregate  sum 
for  which  he  was  charged.     This  testimony  was  objected  to, 
ruled  out  by  the  court,  and  defendant  excepted. 

2.  The  defendant  further  offered  to  prove  that  for  some 

time  previous  to  the  sale,  he  had  an  affection  of  his  head, 

manifesting  itself  in  giddiness  and  vertigo,  which,  after  the 

sa/e,  culminated  in  congestion  of  the  brain,  and  for  a  long 

time  prostrated  him  in  mind  and  body.     That  by  reason  of 

this  afiection,  at  the  time  of  the  first  sale,  his  mind  was  not 

<90  clear  and  capable  of  making  calculations  as  it  was  in  health, 

and  that  on  that  account  he  was  more  liable  to  make  a  mis— 
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ke  in  his  calculations  as  to  wliat  waa  the  i 
I  was  bidding  for  the  land  at  so  much  per 
18  objected  to,  ruled  out  by  the  court,  and  At 

3.  It  was  further  in  proof,  that  tlie  del 
mpelled  to  pay  the  city  taxes  assessed  oc 
tween  the  two  sales,  but  had  retained  a  li 
]Ount  of  his  bid  at  the  second  sale.  The 
ry  that  the  taxes  which  accrued  on  the  laut 
les,  and  wlncli  had  been  paid  by  the  plaim 
vered  under  the  abos'e  named  i^reement  i 
fendant  excepted. 

4.  The  court  further  chained,  that  if  the 
e  land  at  the  first  sale,  and  refused  to  comj 

the  sale,  the  administrators  had  the  right  t 
:y  at  his  risk,  and  to  recover  from  him.  I 
een  the  amount  of  the  two  sales,  and  tli 

15  the  true  measure  of  damage  without  r 
lue  of  the  property  independently  of  tb« 
is  chai^ defendant  excepted. 

The  jury  found  for  the  p]ainti£&  $1,080  ( 
t  moved  for  a  new  trial  because  the  verdic 
idence,  contrary  to  law,  and  on  the  groui 
ove  stated.  The  motion  waa  overruled  ar 
pted. 

HiLLVER  &  BitOTHER,  for  plaintiff  in  en 

L.  E.  Blec£LEy,  for  defendants. 

McCay,  Judge. 

1.  Such  a  mistake  as  is  set  up  in  this  cas 
e,  seem  a  very  reasonable  one,  and  even  i 
■e  one  that  the  law  can  correct,  it  wouli 
;h  d^ree  of  proof  to  bring  it  within  th( 
the  Code,  "that  the  power  to  correct  n 
ircised  with  caution,  and  to  justify  it;  the  i 
ar,  unequivocal  and  decisive."     This  misi 
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its  evideace  upon  the  operations  of  the  defendant's  own  mind. 
Tbcre  is  no  way  of  meeting  it  but  by  the  circumstances  going 
to  show  its  improbability.     Indeed,  we  are  inclined  to  think 
that,  in  sales  of  this  kind,  such  a  mistake  as  this  cannot  be 
depended  on,  even  if  clearly  made  out.     The  administrator 
hB&  acted  on  it,  given  up  the  preceding  bid,  and  it  is  impossi- 
ble to  put  the  parties  right.    Suppose  this  mistake  be  relieved 
agaiust — how  do  the   parties  stand  ?     Somebody  had   bid 
nearly  to  (.he  amount  of  defendant's  bid.     The  administrator, 
as  was  his  duty  and  right,  notices  and  accepts  the  bid  of  the 
defendant     To  do  this,  he  is  compelled  to  reject  the  previous 
bid,  and  thus  the  sale  is  lost  alt^^gether.    We  think  to  permit 
this  defense  would  be  a  wrong  on  this  estate,  without  any  fault 
upon  the  part  of  the  administrator.     The  estate  stands  as  to 
t/iis  in  as  good  an  equitable  light  as  an  innocent  purchaser : 
Code,  section  3119,  and  almost  literally  within  the  last  clause 
of  section  3753,  as  to  equitable  estoppels. 

2.  We  have  examined  the  cases  decided  by  this  court  on 
this  statute,  as  well  as  carefully  considered  the  statute  itself: 
act  of  1831,  Prince  Digest,  471.     The  act,  in  terms,  declares 
that  the  purchaser  shall  be  liable  ''for  the  amount  of  such 
purchase  money,"  and  gives  to  the  officer  selling  the  option 
eitiier  to  sue  for  that  ''amount"  or  to  resell  and   proceed 
against  the  bidder  for  the  "deficiency  arising  from  such  re- 
sale."    It  is  the  plain  intent  of  the  statute  to  protect  the 
beneficiaries  of  the  sale  to  the  fall  amount  of  the  bid,  to  pro- 
vide that  no  harm  shall  come  to  them  from  this  repudiation 
of  the  contract  by  the  bidder.     And  this  is  based  on  the  idea 
that  the  ''bid"  is  the  measure  of  the  value.     In  most  cases, 
the  last  bid'  is  but  little  in  excess  of  the  former,  and  it  is  ob- 
Viouslj  a  wrong  to  the  seller  that  he  is  by  the  last  bid  com- 
pelled to  give  up  the  former.     The  clear  purpose  of  the  stat- 
ute is  to  provide  that  either  by  a  suit  for  the  "amount" 
which  would  include  interest  according  to  the  terms  of  sale, 
or  bjr  a  re^salc,  on  suit  for  the  deficiency,  the  seller  may  be 
kept  whole  and  the  bidder  kept  to  his  bid — to  put  the  seller 
as  whole  as  if  the  bidder  had  fully  complied. 
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3.  Uniler  thia  view  of  the  subject  tl 
irge,  and  the  verdict  might  have  been 
was,  as  even  thia  verdict  does  not  fa 
the  bid,  under  the  terms  of  the  sale, 
ior  in  the  position  he  wonld  have 
nplied  with  his  bid. 
Judgment  affirmed. 


HN  T.  Shewhake,  assignee,  d,  aX., 
Mary  A.  Williams,  defendi 

ere  the  title  lo  land  was  ftadulently  procDTCd 
eyed  to  a  third  pei^on,  who  took  with  notice 
raud,  both  deeds  will  be  set  aside  bjr  a  court  of 

Equity.  Fraud.  Deed.  Before  Ju 
>nd  Superior  Court'.     April  Term,  1 

For  the  &cte,  see  the  dedsion. 

J.  T.  Shewmaee,  for  plaintifls  in  er 

Hook  &  Webb,  for  defendant. 

Wahnek,  Chief  Justice. 

riiis  was  a  bill  filed  by  the  complai 
idauts  to  set  aside  certain  deeds  to  a 
•f  of  Augusta,  on  the  ground  that  th 
isideration  and  had  been  obtained  by 
ns  with  intent  to  defraud  the  compi) 
Evas  agreed  that  the  chancellor  shoald 
r  and  &cts  of  the  case,  without  the  ii 
ter  considering  the  evidence  submitte 
incellor  decreed  that  the  deed  made  b 
!  defendant  Mathews,  and  the  deed  e 
sdefendant  O'Dowd,  be  set  aside  and  t 
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the  defendants  excepted.     It  appears  from  the  evidence  that 
the  complainant  is  a  colored  woman,   that  the  defendauti 
Mathews,  is  a  colored  man,  who  was  engaged  in  the  grocery 
bosiness;  that  complainant  and  Mathews  were  members  of  the 
samecharchy  he  being  a  deacon  thereof;  that  the  deed  frpm 
complainant  to  Mathews  was  procured  from  her  on  the  repre- 
sentations of  Mathews,  that  he  wanted  it  to  pledge  as  col- 
lateral security  to  raise  $800  00  to  enable  her  son,  Augustus, 
to  become  a  partner  with  him  in  the  grocery  business ;  that  on 
the  same  day  he  got  the  deed  from  complainant,  he  executed 
an  absolute  deed  for  the  property  to  O'Dowd,  the  other  de- 
fendant,Tor  the  consideration  of  $1,500  00,  taking  O'Dowd's 
bond  to  reconvey  the  property  to  him,  Mathews,  on  payment  of 
tl}at  amount.     At  the  time  of  this  transaction,  it  appears  from 
tlie  evidence  in  the  record  that  Mathews  was  indebted  to 
O'Dowd  $721  05,  that  the  papers  were  drawn  up  by  O'Dowd's 
lawyer,  who  was  instructed  to  draw  them  so  that  they  would 
9tick,    There  does  not  appear  to  have  been  any  consideration 
for  thfe  deed  from  the  complainant  to  Mathews,  either  good  or 
valuable,  except  his  representation  to  her  that  he  wanted  it 
to  pledge  as  collateral  security  to  raise  $800  00  to  enable  her 
son  to  become  a  partner  with  him  in  the  grocery  business; 
that  this  representation  to  her  was  false  and  fraudulent,  is  man- 
ifested by  the  fact  that  as  soon  as  he  procured  the  deed  from 
lier,  he  conveyed  the  property,  to  O'Dowd  to  secure  the  pay- 
ment of  his  own  indebtedness  to  him  for  $721  05.     O'Dowd 
never  paid  but  $100  00  in  money  to  Mathews.     The  record 
shows  that  he  paid  to  the  lawyer  for  his  services  in  drawing 
up  the  papers  $43  00;  for  Mathews'  taxes  for  the  years  1868, 
1869, 1870,  $280  25 ;  to  Geraty  &  Armstrong,  for  Mathews, 
$100  00',  and  let  him  have  merchandise  to  the  amouut  of 
$274  89.     All  these  amounts  appear  to  have  been  paid  for 
the  benefit  of  Mathews.     The  complainant  had  entire  confi- 
dence, as  the  evidence  shows,  in  her  colored  brother  in  the 
churdi.  Deacon  Mathews,  and  it  is  pretty  clear  from  all  the 
evidence,  that  he  took  advantage  of  that  confidence,  and  fraud- 
ulently procured  the  deed  from  her  under,  false  pretences  for 
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his  own  benefit.  The  court,  in  passti^  < 
CQfle,  having  foand  that  O'DowH  bad  Dt 
the  tranaaction  between  DeaooD  Mathews 
ant  as  to  the  procoremeut  t^  the  deed  froi 
wd^ratioii,  there  was  no  error  in  rendering 
aside  the  deeds  of  oonve^anoe. 

Let  the  judgment  of  the  court  below  be 


Jdlia  Thompson,  plaintiff  in  error,  t7f 
Geoboia,  defendant  in  en 

1.  If  neither  the  bill  of  exccptioos,  nor  tbe  laodoD  Ic 
on  the  trial  ol  tbe  case  before  tbe  juiy,  objection  i 
sioD  of  evideDce.tbiscouit  will  doI  eoteiUJD  an  en 
on  the  ground  that  ill^al  evidence  was  admitted  oi 

2,  The  veriict  in  this  caae  is  siEtained  bjr  tbe  evident 

Criqiinsl  law.  Practice  in  tbe  Snprei 
Judf(e  Hopkins.  Fulton  Sup«-ior  Com 
1874. 

This  case  turned  entirely  upon  the  teeti 
a  point  of  practice  in  the  sufKetne  court  eu 
bead-note.     Any  further  report  is  deemed 

W.  F.  Wright;  D.  P.  Hill;  Pbepli 
plaintiff  in  error. 

John  T.  Glenn,  solidtor  general,  for  t. 

McCay,  Judge. 

1.  Tliia  court  baa  do  original  juriBdicti( 
cide  qaestioDS  passed  upon  by  the  court  bel 
in  the  judgineDt  that  they  may  or  must  havi 
Tf  evidence  go  before  a  jury  without  ex< 
(»mmit8  DO  error  in  taot  excluding  it.  Pai 
let  testimony  in  that  they  would  have  a  l^i 
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and  it  is  too  late  after  tliey  have  taken  the  chances  of  a  ver* 
diet  iu  their  favor,  to  complain  that  illegal  evidence  was  ad- 
mitted.   To  get  a  new  triat,  there  must  be  error,  and  as  we 
have  said,  it  is  not  error  to  allow  evidence  not  objected  to. 
The  bill  of  exceptions  is,  before  this  oourf,  the  only  evidence 
of  the  rulings  of  the  court,  except  as  the  record  may  other- 
wise disclose.    This  case  seems  to  have  been  hurriedly  brought^ 
up.    Perhaps  were  the  facts  here,  the  party  plaintiff  might 
have  some  right  to  ask  a  reversal,  but  there  is  nothing  set 
forth  in  the  record,  or  certified  by  the  judge,  that  will  justify 
a  reversal.    The  brief  of  the  testimony  is 'not  any  record  of 
the  ruliflgs  of  the  court;  that  is  a  simple  record  of  the  testi- 
mony gs  it  went  before  tiie  jury.     The  parol  rulings  of  the 
court  come  here  in  the  bill  of  exceptions,  and.it  is  not  fair  to 
the  judge,  nor  to  the  parties,  to  take  statements  of  what  was 
done  on  the  trial  from  the  brief  of  the  testimony. 

2.  Whilst  the  testimony  is  not  overwhelming  of  the  guilt 
of  this  defendant,  yet  there  is,  in  our  judgment,  abundance  to 
justify  the  verdict,  and ^  as  tiie  judge,  who  tried  the  case,  is 
satisfied  with  the  verdict,  we  are  clear  that  we  ought  not  to 
disturb  it. 
Judgment  afSrmed. 


The  Columbus  FAcrroRY,  plaintiff  in  error,  vs.  John  C. 
Hebndon,  sheriff,  et  cU,,  defendants  in  error. 

1.  When  the  court  undertakes  to  distribute  money  in  the  hands  of  the  sheriff 
according  to  the  respective  liens  upon  the  funds  in  hand,  it  does  so  upon 
equitable  principles,  in  view  of  the  priority  of  the  liens  created  by  law 
thereon,  for  the  reason  that  the  money  is  not  subject  to  levy  and  sale  in 
satisfaction  thereof. 

2,  Where  the  property  of  the  defendant  was  sold  under  a  junibr  execution, 
and  one  of  older  date  was  placed  in  the  hands  of  the  sheriff  to  claim  the 
fund ;  and  an  execution  against  the  plaintiff  in  such  senior  /i.  fa.  was  also 
piaced  in  sucH  officer's  hands  claiming  whatever  amount  might  be  awarded 
to  such  older  fi.  fa.,  and  pending  this  proceeding,  after  the  aforesaid  sale> 
the  plaintiff  in  such  senior  Ji,  fa,  transferred  the  same  for  a  valuable  con- 
stdexation : 
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Held,  (hat  Ihe  execution  against  him  was  neveithelta 
amount  should  be  awarded  to  \ia  fi.  fa. 

Money  rule.  Sheriff.  Executions.  Liet 
James  Johnson.  Stewart  Superior  Court 
1874. 

■     For  the  facts,  see  the  decision. 

John  T.  Clarke  ;  G.  E.  Thohab,  for  j 

M.  J.  Cbawford  ;  Peabody  &  Brannc 
for  defend  ants. 

Wabner,  Chief  Justice. 

Tliis  was  a  rule  against  the  sheriS*  for  t1 
money  in  his  liands,  raiseil  by  the  sale  of 
under  an  execution  against  liim.  It  appei 
deuce  in  tlie  reconi,  that  the  money  in  the  h 
fur  dtstrihution  by  the  judgment  of  the  coi 
tlie  aale  of  Sailer's  property  on  the  fii'st  Tu 
1874,  under  a  junior  jiidgmeut  fi.fa.  to  th 
Salter,  which  was  placed  in  tlie  sheriff's  h 
money^and  which  was  the  oldest  _^. /a.  againi 
at  the  same  time,  the  Colutubus  Factory  plai 
hands  an  execution  against  Hill,  if  Hill's 
Salter  was  entitled  to  tlie  money  in  the 
Whilst  both  executions  were  in  tlie  sheriff' 
the  money  as  before  stated,  Hill,  foravalut 
as  the  record  states,  ou  the  l?th  of  January, 
hia  execution  in  writing  to  DeLauny,  who 
money  due  thereon  should  be  paid  to  him  • 
in  the  sheriS"s  hands,  and  not  to  the  exec 
the  Colnmbns  Factory  against  Hill,  and  the 
whereupon  the  counsel  for  the  factory  excep 

1.  When  the  court  undertakes  to  distril 
liaods  of  the  sheriff  atK»rding  to  the  respecl 
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fund  in  baud,  it  does  so  upon  equitable  principles.-  in  view  of 
the  priority  of  the  liens  created  by  law  thereon^  for  the  reason 
that  the  money  is  not  subject  to  levy  and  sale  in  satisfaction 
thereor.    Therefore,  when  Hill's  execution  was  entitled  to  the 
money  raised  from  the  sale  of  Salter's  property,  the  Colum- 
bus Factory,  having  placed  its  execution  in  the  hands  of  the 
sheriff,  was  equitably  entitled  to  have  its  lien  satisfied  out  of 
*  the  money  in  the  hands  of  the  sheriff  which  belonged  to 
Hill,  and  such  is  believed  to  have  been  the  uniform  practice 
of  our  courts  in  such  cases.     In   Welbom  vs.  Bonner,  9ih 
Georgia  SeportSj  82,  this  court  held  that  in  such  cases  a 
court  of  equity  did  not  have  jurisdiction  on  a  bill  filed,  be- 
cause tl^e  complainant  had  an  ample  and  adequate  remedy  at 
law  by  placing  his  execution  or  judgment  in  the  hands  of  the 
sheriff,  and  having  the  money  in  his  hands  distributed  by  (he 
court  according  to  the  respective  liens  upon  it«created  by  law. 
The  placing  of  the  execulion  of  the   Columbus   Factory 
against  Hill  in  the  sheriff's  hands,  was  sufficient  notice  to 
him  that  it  claimed  the  money,  and  authorized  him  to  retain 
it  until  court  for  its  adjudication  and  distribution. 

2.  DeLauny  purchased  the  judgment  and  execution  founded 
thereon   whilst  this  contest  for  the  money  in  the  sheriff's 
hands  was  pending,  and  subsequent  ihereto,  and  is  chargeable 
with  notice  of  the  equitable  claim  of  the  Columbus  Factory 
on   the  money  in  the  hands  of  the  sheriff  as  belonging  to 
HiII,  at  the  time  he  took  the  transfer  of  the  judgment  from 
Hill,  an<l  occupies  no  better  position  before  the  court  in  re- 
spect to  his  claim  on  the  money  than  Hill  himself  would  have 
done  if  he  had  claimed  the  money.     The  Columbus  Factory 
having  placed  its  execution  in  the  hands  of  the  sheriff,  claim- 
ing the  money  as  belonging  to  Hill,  before  the  transfer  of  the 
judgment  and  execution  to  DeLauny,  it  has  the  superior 
equity,  and  was  entitled  to  have  had  the  money  belonging  to 
Hill  appropriated  to  its  fi.  fa.  instead  of  to  the  assignee  of  Hill, 
who  obtained  his  title  to  the  judgment  pending  the  litigation 
betwcn  the  Columbus  factory  and  Hill  for  the  money  in  the 
sheriff's  hands.    When  one  purchases  property  pending  liti- 


SUPREME  COURT  OP  GEORGIA. 


atJOD  for  that  property,  he  acquii'es  no  better  t[tle  to  it  tban 
lie  oae  from  whom  he  purchased  it  hod,  as  against  the  liUg&- 
ng  claiiuaut  thereto. 
Let  the  judgment  of  the  court  below  be  revetsed. 


AUES  J.  MoRUisoN,  plaintiff  in  error,  vs.  Jaubs  M.  Ball, 
defendant  in  error. 

..  lUTing  a  bond  for  titles  to  i  tract  of  land,  makes  an  airangement  by  putil 
vilb  B.,  to  the  effect  that  B.  shall  pay  the  balance  bf  the  purchase  moae; 
and  take  a  deed,  and  that  the  land  shall  be  traded  for  a  city  lot,  B.  la  talc 
a  title  in  his  own  name  and  to  sell  the  city  lot,  and  after  paying  himself  his 
advance  and  a  debt  dnehim,  to  pay  to  A.,  the  profits  made  by  the  Dade  : 

'iti/,  that  this  was  a  trust,  and  that  in  a  suit  by  A.  for  snch  prolits,  it  was  vM 
error  in  the  cour{  to  charge  that  it  was  necessaiy  that  the  parol  proof  diould 
be  clear  and  satisfactory. 

Contracts.  Trusts,  Evidence.  Charge  of  Court  Before 
udge  Hopkins.  Fulton  Superior  Court.  October  Term, 
874. 

Morriuon  brought  complaint  against  Ball  on  the  following 
xount : 

'ana  M.  Ball  to  famus  J.  JVorriiim.  Dr. 

t73.  January.    To  cash  received  on  sale  of  hooxe  and  lot  in  city 
of  Atlanta,  known  as  the  "  Smith  place,"  placed  in  the  hands  of 
fcid  Ball  to  be  disposed  of  for  the  use  of  said  Morti&oD  ....  (9/xx>  no 
Cr. 

f  amount  advanced  for  use  of  J.  J.  Morrison,  lo-wit : 
John  Neal 

mount  paid  F.  N.  Chisolm 

mount   expended  on  place 


The  defendant  pleiuled  the  general  issue. 
The  evidence  for  the  plaintiff  made,  in  b 
Morrifion  lield  a  bond  for  titles  to  a  far 
..tlanta,  which  he  was  desirous  of  selling  i 
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city  proj)erty.     One  F.  N.  Chisolm  owned  what  was  known 
a»  the  "  Smith  place,"  in  the  city,  for  which  Morrison  was 
willing  to  exchange.     Chisolm  agreed  to  make  the  trade  pro- 
vided Morrison  would  pay  to  him  a  difference  of  $1,500  00. 
To  this  Morrison  consented,  but  not  having  the  funds  with 
which  to  pay  either  the  balance  of  the  purchase  money  due  on 
the  iarm,  or  the  difference  asked  by  Chisolm,  he  approached 
Ball  to  assist  him.     He  proposed  that  Ball  should  pay  up 
these  various  amounts,  take  the  title  to  the  "Smith  place"  to 
himself,  sell  it,  deduct  about  $1,100  00  which  Morrison  had 
agreed  to  allow  him  on  an  old  transaction  between  them,  also 
the  sums  advanced  by  him,  and  pay  over  the  balance  to  Mor- 
rison; he  also  to  have  the  rent  of  the  "Smith  place,"  some 
$50  00  or  $60  00  per  month,  for  the  use  of  the  money.    The 
great  inducement  offered  to  Ball  was  that  by  this  means  he 
conld  secure  the  above  claim  of  $1,100  00  which  Morrison 
had  agreed  to  pay  him  if  he  ever  was  able,  but  which  was  of 
such  a  nature  that  it  could  not  i)e  collected  at  law.     Ball  con- 
sented to  advance  the  money,  and  the  trade  was  consummated 
as  above   indicated.     Subsequently   Ball  sold   the   "Smith 
place  "  for  $9,000  00 ;  and  Morrison  claims  a  judgment  for 
the  balance   afler  crediting  him  with  the  various  amounts 
•  above  mentioned. 

This  alleged  agreement  between  Morrison  and  Ball  the 
latter  denied.  He  claimed  that  he  bought  the  "Smith  place" 
absolutely.  But  the  facts  relied  upon  for  his  defense  are  nn- 
oeoessary.  to  aa  understanding  of  the  decision,  and  are  th^e- 
fore  omitted. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit: 

IsL  Because  the  court  erred  in  the  following  charge  to  the 
jury:  **If you  find  from  the  evidence  that  Morrison  bought 
the  Smith  property,  and  that  Ball  advanced  the  money  to 
pay  for  it,  taking  the  deed  to  himself,  under  an  agreement  be- 
tween him  and  Morrison,  that  he.  Ball,  was  to  proceed  to  sell 
the  property  and  reimburse  himself  for  the  money  advanced, 
and  pay  himself  certain  moneys  that  Morrison  had  been  re- 
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lievecl  from  paying  by  8  judgment  of  com 
been  pending  between  tliem  before  that 
balance,  whatever  it  might  be,  to  Morriso' 
an  implied  trast  in  favor  of  Morrison,  i 
these  faets  by  parol  evidence." 

2d.  Because  the  court  erred  in  the  foil 
you  are  convinced  from  the  evidence  that 
action,  (referring  to  the  first  charge  given 
rison  would  have  a  right  to  recover  the 
above  the  advances  for  him  and  the  a 
to  Ball  that  had  been  settled  by  decree  of 
and  the  amounts  expended  by  Ball  in  i 
the  property;  the  balance  from  tlie  sale 
anything,  would  belong  to  Morrison." 

3d.  Because  the  court  erred  in  the  foil 
jury:  "But  to  enable  plaintiff  to  recover  i 
establish  the  facts  by  evidence  i-lear,  full  a 

The  motion  was  overruled,  and  ptaintif 

L.  J.  Winn  ;  P.  L.  Mynatt,  for  plaii 

L.  E.  Blbcelet;  a.  W.  Hauuon] 

fendanU 

McCay,  Judge. 

We  do  not  care  to  go  into  an  examinat 
nous  record.  The  jury  have,  by  their 
given  the  mnst  credit  to  Mr.  Ball,  and 
version  of  this  affair  as  the  true  one.  -  W 
find  with  them  for  this ;  true,  the  evidence 
but  the  jury  is,  by  our  law,  the  tribunal 
conflict,  and  it  would  be  ill^al,  as  well 
court  to  undertake  to  review  the  finding, 
before  ns  is  the  chai^  of  the  judge  upo 
said  that  he  erred  in  telling  the  jury,  ths 
it  was  necessary  that  the  parol  proof  shou! 
isfiictory.     It  is  said  that  as  this  was  a 
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price  of  the  plaintiff's  land,  this  charge  was  wrong,  tliat  the 
case  is  Bimply  one  de[)enGlent  and  turning,  as  do  ordinary- 
cases,  on  the  weight  or  preponderance  of  testimony.     The 
suit  of  the  plaintiff,  as  set  forth  in  his  writ,  which  with  the 
pleas  formed  the  issue  to  be  tried,  does  not  go  at  all  for  the 
price  of  the  land  owned  originally  by  plaintiff.     Its  claim  is 
that  the  defendant  took  this  Atlanta  lot  to  sell,  and  that  he 
agreed  to  account  for  all  it  would  sell  for  over  a  certain 
amount  to  the  plaintiff.     In  other  words,  it  charges  that  the 
defendant  was  the  mere  agent  of  the  plaintiff  to  sell,  and  this 
is  the  question  tried,  and  must  have  been  the  question  under 
the  pleadings.     The  deeds  contradict  this.     If  such  was  the 
troth  of  the  case,  then  there  was  an  agreement  behind  the 
deeds  inconsistent  with  them.     In  other  words,  the  deeds, 
absolute  on  their  face,  were  in  fact  coupled  with  a  trust.     To 
get  at  the  plaintiff's  rights,  evidence  strong  enough  to  con- 
tradict the  deeds  must  ap[)ear.     We  do  not  think  the  charge 
was  wrong.     To  engrafk  a  trust  on  an  absolute  deed,  the  evi- 
dence of  it,  by  jiarol,  ought  to  be  clear  and  satisfactory,  other- 
wise a  writing  is  no  better,  clearer,  more  satisfactory,  than 
parol  testimony.     The  whole  theory  of  the  law  is  different. 
Tl)e  deliberate  reduction  of  a  contract  to  writing  is  very  fairly 
presumeil  to  be  done  with  intent  to  express  exactly  the  truth 
of  a  transaction,  and  is  always  treated  as  such,  and  it  ought 
to  require  clear  and  satisfactory  proof  to  establish  the  con- 
trary. 

Judgment  affirmed.  • 


Lightfoot  &  Flanders,  plaintiffi  in  error,  vs.  Thomas  M. 
Freeman,  sheriff,  defendant  in  error. 

In  answer  to  a  rule  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt in  failing  to  sell  certain  land  of  a  defendant  under  an  execution 
which  had  been  levied  on  it,  the  sheriff  set  up  that  as  he  was  proceeding 
to  sell,  he  was  served  with  an  affidavit  of  illegality,  in  which  the  defend- 
ant alleged  that  he  had  been  adjudicated  a  bankrupt ;  that  in  his  schedule 
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y  he  had  returned  Ihe  land  levied  od,  : 
;  Ihal  he,  the   sheriff,  was  unable  lo  < 

iremises,  and  therefore  suspended  fui 
(o  court  for  adjudication  ;  that  he  actt 

eing  traversed,  it  was  proper  in  the  cot 

Contempt.      Rule.      Befbn 
I  Superior  Court.     October  Te 

facta  of  this  case,  see  the  decii 

r  &  Hardeman,  by  brief,  for 

CKIHOTON;  F.  ChAUBERS,  fo 

:r,  Chief  Justice. 

3  a  rule  against  the  sheriET  ol 
,  on  hearing  the  answer  of  th 
fed,  discharged  the  rule,  and  tt 

from  tlie  answer  of  the  sherif 
placed  in  his  hands  on  the  la 
ie  same  for  sale,  and  was  proo 
ved  with  an  affidavit  of  ille^l 
e  alleged  that  he  had  been  adji 
s  schedule  of  property  return 
lad  returned  the  land  levied 
liomeslead  in  that  court,  as-  beii 
ider  said  Ji.  fa.;  that  he,  the  e 
wiiat  he  should  do  in  the  pre 
he  jmpers  to  be  adjudicated  b 
LIS  of  [lerforming  his  whole  dut 
e  utmost  good  faith,  and  woul 
ed,  but  for  the  reason  that  he  i 
what  was  his  duty.  The  que 
anl's  land  is  subject  lo  the  p 
)ii  is,  whether  the  coart  erred 

not  in  contempt  of  Ihe  process 
the  defendants'  property,  oa  t1 
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disclosed  iu  his  answer.     This  case  comes  within  the  ruling 
of  tilts  court  in  Heard  t?«.  OaUaway,  51  Qeorgia,  317. 
Let  the  judgment  of  the  court  below  be  afiQrmed. 


L.  Mahalovitch,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

On  the  trial  of  Eui  indictment  for  keeping  **sl  disorderly  house,"  it  was  not  error 
in  the  judge  to  permit  the  state  to  prove  by  a  policeman  that  he  had  gone 
to  the  house  to  arrest  a  criminal,  and  that  the  defendant,  who  was  then 
keeping  the  house,  secreted  the  person  he  was  seeking  in  a  closet.  Such 
an  act,  standing  alone,  would  not  be  sufficient  upon  which  to  base  a  con- 
viction, but  it  might  be  one  act,  among  others,  going  to  show  that  the  house 
was  a  disorderly  one. 

Criminal  law.   Evidence.  Disorderly  house.  Before  Judge 
CowABT.     City  Court  of  Atlanta.     December  Term,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 

Goodwi:n  &  Anderson,  for  plaintiff  in  error. 

W.  D.  IElx.18,  solicitor  general  pro  tern.,  for  the  state. 

McCay,  Judge. 

Such  an  act  as  this  standing  alone  would  not  make  out  a 
case  against  the  defendant.    But  in  cases  of  this  character, 
acts  very   insignificant  of  themselves,  may,  with  other  acts, 
make  the  defendant  guilty.    In  the  present  case,  there  is  evi- 
dence of  disorder  added  to  this,  the  act  complained  of.     If 
true,  it  sliows  the  defendant's  house  to  be  a  place  of  resort  for 
offenders  against  the  law,  and  that  he  aids,  secretes  and  abets 
them.      The  act  gives  color  to  the  other  acts — stamps  the  tem- 
]>er  with  which  they  ave  done.     A  house  in  which  fugitives 
from  justice  are  harbored  can  be  very  fairly  said  to  be  ill- 
governed   and  disorderly.     We  admit  that  the  case  made  is 
not  a  veiy   strong  one,  but  the  jury  and  the  judge  seem  to 
Vol-  uv-  'S- 
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Lamb  vi.  Murray. 


'6  thought  the  case  sufficiently  proven,  and  we  liave  not 
right,  if  we  had  the  wish,  to  interfpre,  since  there  a,  with- 
qut-stion,  eviHence  to  sustain  the  verdict.  . 

Fuclgnient  affirmed. 


ZEKiAH  K.  Xjaub,  plaintiff  in  error  m,  Jacob  B.  Mdr- 
iiAY,  deretidant  in  error. 

rl]r  discovered  evidence  is  no  ground  of  new  trial  where  proper  diligence 
as  not  exercised  in  its  earlier  discovery ;  and  especially  where  il  is  not 
robable  thai  such  evidence  would  have  changM 

S^ew  trial.  Newly  discovered  evidei 
tiES  Johnson.  Muscogee  Superior  < 
?4. 

This  case  is  sufficiently  reported  in  the 
Blandfobd  &  Garrard,  for  plainlif 
Peabodt  &  Brannok,  for  defendant. 
Warner,  Cliief  Justice. 
This  was  80  action  brought  by  the  pla' 
dants  on  a  promissory  note  for  $800  00 
German  &  Company,  or  bearer.  The  n 
r,  Bn)wn  &  Company.  Lamb  was  th 
o  filed  his  plea  to  the  action  denying 
e  as  a  member  of  the  firm  of  Candler, 
■  did  he  authorize  any  other  person  h 
d  of  this  issue,  the  jury  found  a  ven 
e  defendant  made  a  motion  for  a 
und  that  the  verdict  was  contrary  t 
newly  discovered  evidence.  The 
tion,  and  the  defendant  excepted. 
(Ve  find  DO  error  in  overruling  the  m 
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on  the  statement  of  facts  disclosed  in  the  record.  The  defend- 
ant did  not  exercise  proper  diligence  in  order  to  ascertain 
the  facts  which  he  now  proposes  to  prove  by  the  newly  dis- 
covered evidence  of  Cody ;  he  should  have  examined  as  a 
witness^  Candler,  who  was  one  of  the  partners,  though  not 
sued,  and  had  he  have  done  so,  the  fair  presumption  is,  that 
he  could  have  proved  (he  same  facts  by  him  as  he  now  seeks 
to  prove  by  Cody;  besides,  it  is  not  at  all  probable  that  if 
the  newly  discovered  evidence  had  been  introduced  on  the 
trial  of  the  case  that  it  would  have  changed  the  result  of  the 
verchct. 
Let  the  judgment^of  the  court  below  be  affirmed. 


CoLLEY  H.  Inman,  plaintiff  in  error,  r«.  The  State  op 

Georgia,  defendant  in  error. 

• 

1.  Since  the  act  of  1872  amends  section  4312  of  the  Code  of  1863,  by 
changing  the  words  "any  other  house  or  building"  into  the  words  "any 
other  building  within  the  curtilage^^  an  indictment  for  larceny  from  the 
house  by  privately  stealing  therefrom,  will  not  lie,  unless  the  house  be  a 
"dwelling  house,  store,  shop,  warehouse,  or  other  house  within  the  cur- 
tilage." 

2.  When  an  indictment  charged  the  prisoner  with  "larceny  from  the  house,'* 
and  then  sets  forth  that  he  did,  on  a  named  day,  privately  steal  certain 
named  goods  of  a  certain  stated  value,  etc.,  from  a  house,  which  was  not  * 
one  of  the  houses  mentioned  in  the  act  of  1872,  fixing  a  penalty  for  pri- 
vately stealing  from  the  house,  and  the  defendant  specially  demurred  in 
writing : 

Hild^  that  the  demurrer  should  have  been  sustained,  and  this  is  true,  even 
though  the  facts  set  forth  in  the  indictment  might  be  a  good  charge  of 
simple  larceny. 

Criminal  law.  Larceny.  Demurrer.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1874. 

Inman  was  placed  on  trial  for  the  offense  of  larceny  from 
the  house.  The  material  portion  of  the  indictment  was  as 
follows :  **For  that  the  said  Colley  H.  Inman,  in  the  county 
aforesaid,  on  the  fourth  day  of  October,  in  the  year  of  our 


SUPBEME  COUE 

Innun  vi.  The  S 
],  1874,  with  force  and  ar 
lol  building,  by  day,  priv 
J,  did  st«&l,  lake  and  carr} 
>,  five  bundred  United  Stal 
fleen  dollara,  and  of  the  pi 

Idduid  having  then  and  tfa 

le  laws,"  etc. 

he  defendant  demurred  to 

it  did  not  all^e  in  whose  [ 
ive  been  stolen  was,  at  the 
because  it  failed  to  charge 

of  Georgia. 

he  demurrer  was  overruled 
he  defi^odant  was  found  g 
ibove  ground  of  exception. 

[CCONNELL  &  HeYWARD, 

>HS  T.  Glenn,  solicitor  ( 
itnte. 

[cCay,  Judge. 

It  is  much  to  tie  regrettei 
!  of  1863,  in  relation  to  1 

very  carelessly  made.  U 
lly  drafted,  there  was  metbi 
vbole  subject;  but  under 
eof  offenses,  and  under  the 
e,  much  confusion  and  ui 
d  that  the  general  assemi 
le  subject  It  has  been  onlji 
Jl,000,000  in  specie,  while 
y  note  for  $5  00,  or  a  banb 
Code  of  1863  made  laroen 
vately  stealing  from  any  ^ 
house,  or  any  otiier  house  o 
ired  that  "any  house,  bnil«j 
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state,  or  a  corporate  body,  or  appropriated  to  public  worship, 
or  any  other  public  purpose,  shall  be  considered  a  house  or 
building  within  this  class  of  larceny."     And  this  was  an  em- 
inently prb|)er  provision,  for  although  the  words  "  any  other 
house  or  building"  in  the  genenJ  section  describing  the  of- 
fense, might  fairly  be  said  to  cover  it,  yet,  under  the  rule 
that  criminal  statutes  are  to  be  construed  strictly,  it  was  wise 
and  proper  to  declare  with  certainty  and  precision  the  legisla- 
tive will.     But  the  act  of  1872,  restoring  larceny  from  the' 
house  to  a  felony,  declares  that  section  4348  of  Irwin's  Code, 
(which  answers  to  section  4312  of  the  Code  of  1863,)  and 
which  reads  as  foll.ows:    Any  person  who  shall,  by  day  or 
night,  privately  steal,  etc.,    'Mn  any  dwelling-house,  store, 
shop,  or  warehouse,  or  an^  other  building  ^^  shall  be  so  amend- 
ed as  to  read  as  follows:  "Any  person  who,  by  day  or  night, 
in  any  dwelling-house,  store,  shop,  or  warehouse,  or  other 
buihiing  within  the  curtilage^  privately  steal,"  etc.   As  this  act 
reads^  larceny  from  the  house  cannot  be  committed  within 
"any  house  or  building,"  but  only  within  a  dwelling-house, 
store,  shop,  warehouse,  or  otiier  building  within  the  curtilage 
of  these  houses.     The  effect  is,  as  the  old  law  is  in  terms  re- 
pealed by  the  very  words  declaring  that  it  shall  read  as  fol- 
lows, that  section  4418,  in  relation  to  public  buildings,  must 
be  also  modified;   the  building  must  be  a  dwelling-house, 
shop,  store,  or  warehouse.     It  is  very  possible  that  this  is  only 
a  slip  of  the  pen,  or  a  thoughtless  introduction  of  these  words: 
"  within  the  curtilage,"  by  the  draftsman.    But  they  are  there, 
and  it  is  not  for  the  courts  but  for  the  legislature  to  take  them 
out. 

2.  This  was  a  special  demurrer.  On  its  face  the  indict- 
ment charged  larceny  from  the  house,  and  set  forth  facts 
showing  the  thing  done  was  not  larceny  from  the  house.  Had 
this  been  a  motion  in  arrest  of  judgment,  afler  a  verdict  of 
guilty  of  larceny,  we  should  have  sustained  the  finding,  since 
larceny  is  charged.  But  this  was  a  special  demurrer.  An 
objection  merely  formal  was  good,  and  the  court  ought  to 
have  quashed  the  indictment.     The  statute  saves  many  errors 
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Williams  VI.  McDowell  iTd 
But  before  venlict,  and  by 
'en  formal  objections  are  gi 
ed,  it  is  not  a  good  ground 
ital,  wuul<I  be  to  deny  the 
;ether.  We  tliiok  t)ie  im 
i,  defective,  and  that  the  co 

iversed. 


iLLiAMS,  executor,  plaioti 
..  McDowell  et  al,  defen 

I  accounting  between  an  executor 
aer  was  found  in  his  inventory  o 
ed  in  the  appraisement  thereof, ' 
:ement  made  to  him  b;  such  tesi 
liow  he  csme  to  return  said  note 
my  matters  which  passed  belwee 


ire  an4  eiecutore.    Witnes 

Before  Jtuige  KiDDOci 

t  Adjourned  Term,  1874. 

i,  see  the  decision. 
ON ;  C.  A.  Bahtlett,  for 
STOK,  for  defendants, 
hief  Justice. 

lotion  for  a  new  trial,  on  t 
trary  to  law,  contrary  to  tl 
t  erred  in  refusing  to  allc 
circumstances  under  wliic 
iie  suit,  was  made,  and  to  f 
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to  return  the  note  in  his  appraisement  bill.     The  court  over- 
ruled the  motion,  and  the  defendant  excepted. 

1.  It  appears  from  the  record  that  the  defendant  was  one 
of  the  executors  of  Daniel  McDowell,  deceased,  and  as  such 
executor  was  called  on  to  account  for  the  estate  of  the  testator 
in  his  bands.  It  also  appears  that  he  returned  to  the  apprais- 
ers of  tlie  testator's  estate  his  own  note  for  $1,000  00,  and 
Avas  charged  therewith  in  his  appraisement  bill,  and  the  ques- 
tion on  the  trial  was  whether  he  should  account  for  the  prin- 
cipal and  interest  due  on  that  note,  or  whether,  as  he  insisted, 
it  was  an  advancement  made  by  the  testator  to  him  in  his 
lifetime.  The  jury  found  that  he  was  liable  for  the  payment 
of  the  note.  The  defendant  was  an  incompetent  witness  to 
testify  as  to  what  took  place  between  himself  and  the  testator 
in  relation  to  the  note,  but  was  a  competent  witness  to  testify 
and  explain  how  he  came  to  return  the  note  in  his  appraise- 
ment bill;  but  the  difficulty  in  relation  to  this  point  in  the 
case  is,  that. the  bill  of  exceptions  does  not  state  what  expla- 
nation h«  proposed  to  make  or  prove,  so  that  this  court  can 
judge  of  its  materiality,  if  indeed  such  explanation,  in  view 
of  the  evidence  in  the  record,  would  have  been  material. 

2.  In  our  judgment,  the  evidence  in  the  record  is  quite 
clear  that  this  note  was  not  an  advancefnent,  and  was  not  so 
intended  to  have  been  by  the  testator,  and  whatever  explana- 
tion the  defendant  might  have  given  for  charging  himself 
with  it  in  his  appraisement  bill  could  not  have  changed  the 
legal  Mt\i»  of  the  note  and  his  liability  ta  account  for  it  as 
|)art  of  the  assets  of  his  testator.  The  verdict  was  right  un- 
der the  evidence,  and  we  will  not  disturb  it  for  the  alleged 
ern>r  ju  the  ruling  of  the  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


SUPREME  CXJUllT  OF  GEC 


Fbakcis  L.  Dye,  plaiDtiff  in  error,  »«.  Ci 
HAM,  defendant  in 'error. 

I,  When  «n  action  was  brought  for  damages  caused  b 
and  levy  of  a  distress  warrant,  and  there  was  some  e 
want  of  probable  ground,  it  was  error  in  tbe  court  t< 
"in  Ibis  case  you  cannot  find  vindictive  damages,' 
found  such  damages,  it  was  error  in  the  court  to  gr 
ground  that  the  jury  found  contrary  to  his  charge. 

2p  In  an  action  of  trespass  the  question  of  damages  is 
decided  by  the  jury,  and  if,  under  the  evidence,  the  1 
able  and  eieessive,  the  court  ought  not  to  interfere. 

3.  In  this  case,  there  was,  in  our  judgment,  sufficient 
verdict  for  vindictive  damages,  notwithstanding  the 
tion  with  a  respectable  attorney. 

Datnagf^.  Charge  of  Court.  Immaterial 
Before  Judge  Gibsok.  Riclimoud  Super! 
Term,  1874. 

On  tbe  7th  day  of  December,  1872,  Den 
vit  that  on  the  25th  of  November,  1871,  b; 
ing  annexed,  Dye  rented  from  him  the  "£ 
for  tbe  year  1872,  and  agreed  to  pay  faini 
everything  made  on  tlie  plantation,  which  h 
and  th»t  he  was  seeking  to  remove  tbe  crop  f 
that  Dye  was  indebted  to  him  for  hia  half  ii 
as  landlord,  and  for  sticli  advances  as  have  I 
him  to  make  the  crop,  the  sum  of  $273  05,  ai 
sum  of  866  00  for  com  not  delivereii. 

A  warrant  was  the  same  day  issued  and 
bam,  who  delivered  it  to  Goode  Bryan,  di 
levy  was  at  once  made  on  "  one  crib  of  co) 
hundred  bushels,  more  or  less,"  Denbam 
sheriff  when  he  made  the  seizure. 

The  agreement  referred  to  in  the  affidavi 
vember  25lh,  1871,  obligated  Denbam  to 
plantation,  mules,  wagon^i  and  plantation 
place  and  to  loan  D}'e  three  hundred  buahe 
mules  during  the  year.     Dye  agreed  to  cult 
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tioD,  take  care  of  the  stocky  to  sliuck  the  corn  then  on  the 
place  belonging  to  Denham,  and  to  haul  to  market  without 
cost;  to  do  all  needed  fencing,  to  furnish  seed  to  plant  the 
crop,  and  the  labor,  to  repay  borrowed  corn,  after  which 
everything  made  upon  the  place  was  to  be  equally  divided 
betweea  said  parties. 

On  the  2l8t  day  of  Deceml>er,  1872,  Dye  made  counter- 
affidavit,  denying  that  the  sum  claimed  by  Denham  as  rent 
aforesaid,  or  any  other  sum,  was  due,  and  tendered  the  same 
to  the  sheriff!  The  sheriff  refused  to  receive  such  paper  and 
proceeded  with  the  sale. 

On  June  16th,  1873,  Lawrence  &  Kigsby  obtained  in  the 
snperior  court,  a  rule  against  the  sheriff*,  reciting  that  said 
sheriff  had  in  his  hands  a  certain  sum  of  money  arising  from 
sale  of  corn,  under  a  distress  warrant  in  favor  of  Denham  vs. 
Bye,  which  siid  firm  claimed  under  a  merchant's  lien,  and 
obtained  an  order  requiring  said  sheriff  to  return  instaiiter  the 
amoant  of  money  in  his  custody,  how  arising  and  by  whom 
claimed. 

The  sheriff  answered  that  he  held  $180  00  net  proceeds  of 
sale  of  three  hundred  and  sixteen  bushels  corn  levied  on  and 
m\d  under  a  distress  warrant  in  favor  of  Denham  vs.  Dye,  re- 
turnable to  April  term,  1873,  of  Richmond  superior  court ; 
that  besides  said  distress  waiTant,  he  had  in  his  possession  &Ji, 
fa.  on  foreclosure  of  merchant's  lien  in  favor  of  Lawrence  & 
Kigsby,  a^.  fa.  on  foreclosure  of  laborer's  lien  in  favor  of 
Sim.  Sapp,  a  common  law^./a.  in  favor  of  Fleming,  Staples 
&  Company,  and  a  justice's  court ^.  fa.  in  favor  of  McLaws  & 
Ganahl,  all  claiming  said  fund. 

At  ctiambers,  October  18th,  1873,  the  fund  in  court  was 
distributed  by  the  judge,  upon  consent  that  he  should  deter- 
mine the  law  and  facts.  He  decided  "that  proceedings  by 
distress  warrant  did  not  lie;  that  under  the  contract  Dye  had 
no  right  to  give  any  lien  or  to  sell  any  property  until  Denham 
WAS  settled  with,  but  that  the  fund  being  in  court  he  would 
do  what  was  equitable  and  legal  in  the  premises.     He  there- 
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fore  awardetl  to  Denhani  $53  20 ;  to  Lawreuce  &  RigBb;  uJ 
Situ.  Sapp  tlie  balance  pro  rata  od  tlieir  cUiiofi." 

Oil  tlie  26t)i  day  of  Seph-mber,  1873,  Dye  filed  his  vrrit  in 
Riclimoiid  su|>erior  court,  Jilaiming  $3,000  00  dainagea  froiu 
the  flaid  Denliatii,  lor  tliat  on  the  7tlt  lieceiuber,  1H72,  he  wu 
lawfully  piissessed,  in  his  own  right,  of  one  thousand  busliela 
of  corn  tliea  gattiere^l  and  housed,  together  with  sundry  uthei 
products  then  on  the  Egy[it  plautatioii;  that  on  said  dajssid 
Denliam  maliciously  contriving  to  injure  bim,  well  knoffing 
that  be  wus  nut  indebted  to  liini  for  rent,  nevertheless  made 
uatb  that  be  was  eo  indebted  8273  05,  l>e8idea  $66  00  for  corn 
not  delivered,  and  tliereu|H)n  caiisetl  a  distress  warrant  to  issue 
and  be  levied  upon  said  ooni,  and  the  same  to  be  aflerwanls 
sold  at  slieriGT's  sale  on  the  first  Tuesday  in  January,  187^ 

At  tiie  April  term,  1874,  said  t-aae  was  tried,  whereupoo, 
in  addition  to  the  proceedings  hereinbefore  set  funh,  tiie  fol- 
lowing testimony  was  submittetl : 

F.  L.  Dye — Farmed  in  1872  with  defendant;  was  not  in- 
debted t<>  Denham  on  the  7tb  December,  1872,  one  oentfor 
rent;  Denham  never  clamed  that  lowed  him  any  rent,  or 
made  any  demand  upon  me  for  such  debt;  Denham  aud  I, 
juat  prior  to  tbe  issuing  of  tlie  distre^  warrant,  Itad  some  tri- 
fling dispute,  when  Denham  said  "he  would  break  me  up  or 
sink  the  plantation ;"  not  le&i  tlian  nine  hundred  bushels  of 
corn  were  levied  on  by  the  distress  warrant,  worth  seventy- 
five  cents  per  bushel ;  tendered  sheriff  counter-affidavit,  which 
he  reftised  to  receive;  estimated  damages  at  $3,000  00;  knew 
the  amount  of  corn  in  the  crib  from  having  measured  it  by 
loads  in  the  division  of  the  crop,  and  from  the  number  of 
loaiU  hauled  out  since;  recovered  nothing  from  the  place 
after  the  levy;  shucks  from  corn  I  had  sold  were  worth  %l  50 
|>er  hundred;  the  distress  warrant  ruined  my  credit,  prevented 
me  from  making  arrangementa  to  plant  another  year,  ami 
threw  me  and  my  family  upon  tbe  world;  was  delivering coru 
to  Lawrence  &  Rigsby  when  closed  down  upon  in  [myuientof 
advances;  delivered  them  a  load  the  day  of  the  levy;  was 
getting  seventy-five  cenis  i>er  bushel  fiir  it;  was  indebted  to 
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Warren  when  I  began  farming  with  Denhani,  but  Warren 
\m\  DO  lien  on  mules;  had  four  mules, 

John  W.  Riqsby — ^Is  a  member  of  the  firm  of  Lawrence 
(tBigsby,  merchants;  in  December,  1872,  furnished  provis- 
ions to  run  ''Egypt  plantation,"  cultivated  by  Denham  & 
Dye;  Dunham  told  witness,  that  he  and  Dye  were  running 
the  place  on  shares,  and  to  credit  Dye  to  the  <amoimt  of 
$100  00;  Dye  was  delivering  corn  to  firm  in  payment  of  ad- 
vances when  distress  warrant  was  levied;  delivered  a  load 
December  7th,  1872;  foreclosed  their  lien  after  levy  of  dfs- 
tress  warrant,  and  got  $100  00  in  the  distribution;  credited 
Dye  before  distress  warrant  was  levied ;  would  not  have  done 
so  afterwards,  because  could  see  no  prospect  of  getting  pay  ; 
tleclined  to  go  on  Dye's  bond  to  replevy  the  corn,  because 
bond  was  for  double  the  value  of  the  property;  thinks  Den- 
ham asked  them  to  assign  their  claim  to  him;  he  came  to 
witness  and  advised  him  to  shut  down  on  Dye;  did  not  do  so 
until  after  Denham  had  levied  his  distress  warrant;  believes 
Dye  would  have  paid  him  if  he  had  not  been  shut  down  on. 

B.  W.  Marleb — He  was  the  justice  of  the  peace  that  is- 
suer! the.  warrant;  at  the  request  of  Denham  he  added  to  the 
affidavit  the  words  ''also  the  further  sum  of  $66  00  for  corn 
not  delivered." 

FOR  DEFEJ^SE. 

C.  J.  Denham — Farmed  with  Dye  in  1872;  never  had 
settlement;  Dye  owed  a  balance;  consulted  F.  H.  Miller, 
£^.,  npon  what  course  to  pursue;  showed  him  the  agreement 
under  which  we  fiirmed ;  by  his  advice  sued  out  and  had  levied 
the  distress  warrant;  did  not  do  so  to  injure  plaintiff,  but  to 
recover  debt;  added  to  afiSdavit  as  prepared  by  Miller,  be- 
cause be  told  me  that  the  court  might  not  allow  me  for  the 
com,*but  to  include  every  charge  against  plaintiff;  is  a  land- 
lord; didn't  know  distress  warrant  was  for  collection  of  rent; 
had  issued  one  before  this;  witness  purchased  the  corn  at 
shenff's  sale  for  seventy-one  cents  per  bushel;  corn  was  sold 
at  market-house,  to  be  delivered  on  plantation,  six  miles  be- 
low 'Augusta,  on  the  river. 
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tflfXES — Defendant  coDSuIted  witoesaon  theagiw- 
vised  liini  his  remedy  was  by  distress  warrant;  tliat 
!gal  opinion  then,  and  is  so  now. 

Bryan — Was  deputy  sheriff,  and  levied  distress 
elieriSf  could  not  go,  and  Denliam  came  to  me  and 
le  to  ptantatioD  in  his  buggy;  he  pointed  outtlie 

not  measure  it;  were  good  many  shucks  in  tlie  crib; 

the  corn  in  crib  to  be  as  entered  in  levy;  turned  it 
le  sheriff. 

IBL  EY,  sheriff— Sohl  the  corn ;  answer  to  rulewtnwt- 
lie  quantity  and  net  procee<ls  of  sale ;  three  hundmi 
in  bushels,  $180  00;  costs  were  $30  additional;  corn 
leliverable  from  plantaUonsix  miles  below  Augusta; 
M^  couiit«r-affidavit,  but  witness  refused  it  witliout 

fendantalso  introduced  the  original  articles  of  agree- 
)py  of  which  was  annexed  to  distress  warrant  and     I 
I  described.  ' 

ry  found  for  the  plaiutiff  $360  00.  The  defendant 
p  a  new  trial  upon  the  following  grounds,  to-wit: 
ansethecourtrefuscd  to  charge  the  jury  "that  plmntitf 
?over  unless  the  evidence  shows  that  Denham's  suit 
ye  was  malicious  and  witliout  probable  cause,  and 
1  can  find  that  there  was  no  probable  cause,  the  tacts 
nstances  must  have  been  sucli  as  to  satisfy  a  reason- 
that  Denham,  the  defendant,  hail  no  ground  for  pro- 
lit  his  desire  to  injure  the  plaintiff." 
[»use  the  verdict  of  the  jury  was  contrary  to  tlie 

instructions  of  the  court:  "that  the  plaintiff  vras 
t  recover  only  such  actual  loss  as  he  proves,"  and 
311  a  man  in  good  &ith  institutes  a  suit,  under  legal 
I  is  not  liable  for  exemplary  damages,  but  only  for 

damage  sostained." 

3ause  the  verdict  of  the  jury  was  contrary  to  the 
hat  the  measure  of  damages  in  this  case  was  tliedif- 
tweeu  the  value  of  the  corn  levied  ou  uod  sold,  aud 
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the  price  for  which  it  sold,  to  which  must  be  added  the  costs 
o{  the  proceeding." 

4tli.  Becaose  tiie  vei*dict  was  contrary  to  the  law  and  the 
endence. 

The  court  sustained  the  motion  and  the  plaintiff  excepted. 

H.  Clay  Foster,  for  plaintiff  in  error. 
Jambs  C.  C.  Black,  for  defendant. 

McCay,  Judge. 

• 

1,  2.  It  is  the  settled  policy  of  this  state  that  a  judge  shall 
uotf  either  in  his  charge  or  in  the  progress  of  the  cause,  express 
to  the  jury  his  opinion  upon  what  has  been  proven.  If  he  do  so, 
it  is  made  the  duty  of  this  court,  if  the  judge  below  refuses 
to  grant  a  new  trial,  to  order  one  with  such  directions  as  this 
court  may  lawfully  grant:  Code,  pection  3248.     That  the 
judge  did  this,  in  this  case,  is  unquestionable.    He  called  their 
attention  to  the  evidence  as  to  the  advice  of  Mr.  Miller,  and 
after  saying  that  one  who,  in  good  faith,  acted  under  the  ail- 
vice  of  a  respectable  lawyer,  was  not  chargeable  with  vindic- 
tive damages,  he  said  to  the  jury  that  in  this  case  they  could 
not  give  vindictive  damages.     He  expresse<1  his  opinion  to  the 
jury  that  under  the  evidence,  they  could  not  on  this  point  find 
for  the  plaintiff.    He  passed  his  judgment  upon  the  credibil- 
itv  of  the  witnesses  and  on  the  effect  of  the  evidence.     Under 
the  statute  this  was  illegal,  and  had  the  jury  found  in  accor- 
(fance  with  the  charge  it  would   have  been  the  duty  of  the 
Jndge^  and  if  he  did  not  do  it,  of  this  court,  to  grant  a 
new  trial.      But  the  jury  did  not  find  according  to  the  charge, 
nnd  therefore  this  expression  of  opinion  did  no  harm  ;  the 
l>arty  injured  by  it  does  not  desire  a  new  trial.     The  judge 
haSf  however,  granted  it  because  the  jury  found  contrary  to  the 
charge,  and  that  judgment  is  complained  of.     We  recognize 
the  law  to  be  that  a  jury  is  to  look  to  the  court  for  the  law; 
that  as  a  general  rule,  in  civil  cases,  a  finding  contrary  to  the 
chnrgey  ought  not  to  stand.     But  this  is,  in  the  main,  because 
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the  cliarge  is  right  and  the  verdict,  if  coDtraiy  to  the  cbai^, 
isai)  ill^al  verdict.  But  suppose  the  charge  is  wrong?  In 
such  a  case  there  is  no  &ult  in  the  jury  if  they  find  oontrary 
to  iL  Perhaps  in  a  civil  caw  the  jury,  whatever  they  may 
think,  ought  to  do  as  the  judge  directs  them,  leaving  this 
court  to  correct  the  error.  But  in  this  case  the  chai^  vas 
Dot  heeded  by  the  jury — they  found  contrary  to  it.  It  Is  bat 
natural  the  judge  should  grant  a  new  trial,  and  we,  in  ordi- 
nary cases,  where  hisopinion  was  one  upon  the  evidence,  would 
lie  slow  to  interfere  with  it,  since  he,  the  judge,  has,  under  the 
statute,  discretion  to  a  certain  extent  in  granting  new  trials 
under  the  evidence.  At  last,  therefore,  the  question  is,  wm 
■  there  such  evidence  as  to  the  want  of  malice  on  the  part  of 
the  defendant  below  in  suing  out  the  distress  warrant,  us  tii 
make  the  verdict  of  the  jury  illegal  (or  want  of  evidence. 

3.  We  think  not  True,  the  evidence  that  Mr,  Miller  ad- 
vised him  he  had  a  right  to  a  distress  warrant  is  unquestioned, 
and  we  recognize  the  law  as  laid  down  by  the  judge,  that  one 
acting  in  good  faith  under  such  advice,  ought  not,  ewn  though 
the  advice  be  wrong,  be  subjected  to  vindictive  dam^es. 
They  are  a  punishment  intended  as  a  wantiog,  and  it  ts  ab- 
surd to  expect  that  a  man  shall  be  warned  from  doing  what 
he  has  the  best  of  reasons  for  thinking  t<>  be  right.  But  it 
appears  that  the  defendant  below  had,  as  was  found  by  the 
judge  on  the  distribution  of  the  money,  not  ouly  no  claim  for 
rent  but  no  claim  oT  any  kind  beyond  $53  00.  Mr.  Miller's 
advice  did  not  justify  a  distress  ^varrant  fiir  3339  00.  It  was 
the  large  claim  in  this  distress  warrant  whicii  did  the  harm. 
Had  it  been  for  the  true  amount  due,  however  illegal,  it  is 
probable  the  defen<lant  in  it  oould  have  replevin),  and  thtis 
savM  the  loss  and  sale  of  his  property.  We  see  nothing  in 
the  evidence  to  explain  or  justify  this.  So  fitr  as  appears,  the 
plaintiff  in  that  proceeding  not  only  used  an  illegal  process 
but  he  used  it  harshly  and  oppresively.  In  the  evidence  on 
the  trial  it  would  have  been  comiwtent  to  ezpluia  or  extenu- 
ate this,  but  not  a  word  was  said.  We  think  Judge  Gibsos 
overlooketl  this,  and  that,  in  fact,  this  one  circamstancb  jasti- 
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fies  the  verdict,  and  if  to  this  be  added  the  other  evidenoe,  we 
do  not  see  why  the  jury  were  not  perfectly  justified  in  their 
finding.  These  summary  processes  are  very  common.  We  are 
8atisfie<i  they  are  often  abused^  and  it  was  not  unwise  in  tlie 
jury  to  give  this  warning. 
Judgment  reversed. 


Edwin  T.  Gray,  plaintiff  in  error,  vs.  George  8.  Obear, 

executor,  defendant  in  error. 

I.  The  repeal  of  a  statute  declaratory  of  what  the  common  law  was,  without 
more,  leaves  the  common  law  in  full  force  and  operation. 

a.  A  trust  estate  cannot  be  created  in  property  for  the  sole  benefit  of  a  male 
who  is  sui  juris t  and  conveyed  to  a  trustee  for  the  purpose  of  protecting 'it 
from  his  creditors. 

3.  Where  a  testator  bequeathed  property  in  trust  for  the  benefit  of  his  son, 
without  any  limitation  as  to  the  extent  of  his  interest  in  the  same,  but  pro- 
vided that  he  should  be  restricted  in  his  expenses  to  the  income  thereof, 
and  that  said  property  should  not  be  subject  to  his  debts  unless  made  by 
the  written  consent  of  the  trustee :  , 

Httd,  that  after  said  son  became  of  age,  there  being  nothing  for  the  trustee 
to  do  beyond  that  which  was  contrary  to  the  policy  of  the  law,  the  trust 
was  executed  and  the  beneficiary  took  an  absolute  fee  simple  estate  therein. 

4-  Evidence  sustaining  a  defense  not  set  up  by  the  answer  is  inadmissible. 

5.  A  party  to  a  contract  is  an  incompetent  witness  in  reference  thereto,  where 
the  other  party  is  dead ;  and  this  rule,  of  course,  excludes  an  entry  made 
by  the  survivor  on  an  obligation  of  his  to  the  deceased,  after  the  death  of 
the  latter,  by  which  the  former  was  released  from  a  portion  of  such  liability. 

6.  It  is  the  duty  of  the  court,  when  requested,  to  instruct  the  jury  what  por- 
tion of  the  defendant's  answer  is  responsive  to  the  bill,  and  what  is  not. 

7'  It  b  the  legal  right  of  a  party  to  have  the  charge  of  the  court  reduced  to 
writing.  As  a  matter  of  practice,  such  request  should  be  made  before  the 
commencement  of  the  argument  to  the  jury. 

Tnists.  Laws.  Evidence.  Practice  in  the  Superior  Court. 
Witness.  Equity.  Charge  of  Court.  Before  Judge  Hill. 
Bibb  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case^  see  the  decision. 
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R.  F.  Lyon;  J.  &  J.  C.  Rijthebford 
error. 

Lanier  &ANDEBSON,  Hill  &  Harris, 
Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  cotnplainanl 
fendaut  as  the  executor  of  William  Gray, 
upou  hioi  to  account  for  ami  pay  to  him  tl 
legacy  specified  in  the  testator's  will.  On 
case,  the  jury,  under  the  charge  of  the  court 
for  the  deft;udant.  The  corajdainaut  made 
new  trial,  on  the  several  grounds  set  fort! 
which  was  overruled  by  the  court,  and  the 
cepted. 

1,  2,  3.  The  clause  of  the  testjitor's  will  i 
legacy  is  claimed  is  in  the  fliilowing  words ; 
queath,  at  my  death,  to  George  8.  Obear,  in 
and  benefit  of  my  son,  Edwin  T.  Gray,  the  ft 
(naming  them.)  I  also  give  to  the  said  Get 
trust  as  aforesaid,  one-fourth  of  all  the  mone 
land,  and  personal  property  of  every  descrip 
cepted,  of  which  I  may  die  possessed,  afte 
bonds  hereinafter  given  to  the  children  of  I 
3on  Jenkins,  deceased.  I  will  and  direct  tlia 
^iven  to  the  said  George  S,  Obear,  in  trust 
Eklwin  T.,  shall  be  managed  and  controlled 
Tor  the  use  and  benefit  of  my  said  son,  who  i<. 
in  Iiis  expenses  to  the  income  arising  fron 
The  said  trustee  shall  have  authority  to  sell 
jr  all  of  said  property  and  reinvest  the  proce« 
Oiall  deem  it  best  for  the  interest  of  my  sa 
[iro|)erty  shall  not  be  liable  for  the  debts  or 
»id  son,  except  when  made  and  entered  int( 
X)nsent  of  my  said  trustee."  The  will  was  e: 
1864;  the  testator  died  in  ]870.    The  oompli 
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the  court  to  charge  the  jury  "that  the  trust  here  set  up  by 
Obear  was  what  the  law  defines  to  be  an  executed  trust;  was  so 
at  the  time  of  its  creation,  and  if  not  so  originally,  if  the  proof 
shows  that  Obear  has  received  the  proi)erty  of  Gray,  render- 
ing his  interest  certain,  and  has  reduced  it  to  possession  or 
control,  that  then  the  trust  became  executed,  and  the  title  and 
the  right  of  possession  vested  in  Gray,  the  beneficiary,"  which 
request  to  charge  the  court  refused,  but  charged  the  contrary 
i\iereofy  that  the  trust  was  executory,  and  not  an  executed 
trust;  that  the  testator  had  the  legal  right  to  create  it,  not- 
withstenrfing  his  son  was  «ui  juris;  that  it  was  a  good  trust 
and  must  stand ;  that  the  testator  had  the  right  to  put  such 
terms  and  restrictions  upon  the  property  bequeathed  to  his 
son  as  he  saw  fit. 

The  main  controlling  question  in  this  case  is,  whether  the 
trust  created  by  the  testator's  will  was  a  legal,  valid  trust,  ac- 
cording to  its  legal  effect  and  operation  under  the  law  of  this 
state,  which  would  entitle  the  defendant  to  retain  the  property 
in  his  possession  as  trustee,  and  to  refuse  to  account  to  the 
complainant  as  executor  of  the  testator  therefor  ?    In  a  legal 
sense,  uses  and  trusts  mean  exactly  the  same  thing.     That  the 
statute  of  27th  of  Henry  the  VIII.,  concerning  uses  and  wills, 
commonly  called  the  statute  of  uses,  is  of  force  here  as  a  part 
of  the  law  of  this  state,  there  can  be  no  doubt.     One  of  the 
evils  that  statute  was  intended  to  remedy  was  that  the  prop- 
erty of  the  cestui  que  use  could  not  be  reached  by  legal  pro- 
cess for  his  debts.    The  statute  therefore  executed  the  use — 
that  is,  it  conveyed  the  possession  to  the  use,  and  transferred 
the  Qse  into  possession,  and  thereby  made  the  cestui  que  use 
complete  ov^ner  of  the  property,  as  well  at  law  as  in  equity. 
By  the  statute  of  this  state,  trust  estates  may  be  created  for 
ti)e  benefit  of  any  female,  or  minor,  or  person  non  compos  men- 
ds :  Code,  sec.  2306.    In  other  words,  the  testator  in  this  case 
could  have  created  a  tr^ist  estate  in  favor  of  his  son,  if  he  was 
a  minor,  daring  his  minority,  or  if  he  had  been  non  compos 
mentis,  and   the  trust  would  have  been  a  legal,  valid,  trust. 
Bat  it  is  insisted  that  the  act  of  I860,  which,  repealed  that 
Vol.  uv.  16. 
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portion  of  the  2287tli  section  of  the  C 
"that  trust  eslatet  cannot  be  createil  in  i 
male  person  of  sane  mind,"  was  iiitende 
in  relation  to  tVt  class  of  persons.  We 
that  it  was  the  intention  of  the  Ii^islatur 
of  1863,  only  to  repeal  so  much  of  the 
reftrred  to  in  the  act  as  prohibited  the  c 
pi'ess  or  implied,  in  any  property  for  any 
mind,  and  not  to  repeal  tliat  portion  of 
dared  that  a  truat  estate  could  not  be  crc; 
for  any  male  person  of  aane  mind.  Th 
and  the  words  in  the  body  of  it  only  ref< 
trusts,  and  not  to  the  creation  of  trust  est 
it  may,  that  section  of  the  Code  which  d 
estate  could  not  be  created  in  any  proper 
sou  of  sane  mind,  was  only  declaratory  o 
moil  law  of  force  in  this  state  at  the  tim 
the  Code,  and  the  repeal  of  that  declaral 
more,  left  the  common  law  applicable  to 
force  and  operation.  In  our  judgment, 
be  created  in  property  in  tliis  state  for  th 
grown  man,  who  is  sui  juris,  and  be  conv 
the  purpose  of  protecting  it  against  his  cre( 
pose  of  depriving  tiim  of  the  free  use  an( 
property  as  the  owner  thereof.  By  the  act 
siona  of  which  are  substantially  embodied 
quests  and  devises  of  property,  real  or  pe 
and  construed  to  vest  in  the  person  to  whoi 
an  absolute,  unconditional,  fee  simple  esta 
wise  expressed,  and  a  less  estate  inentione< 
bequest  or  devise;  Cobb's  Dig.,  169.  The 
bequeathed  and  devised  the  property  tl 
,  Obear,  in  trust,  for  the  use  and  benefit  oi 
without  any  limitation  or  restriction  as 
interest  in  the  property  conveyed.  In 
the  trustee,  was  a  mere  conduit,  tliroiigh  i 
.T^ed  by  the  testator  passed  t«  Edwin  ' 
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All  the  trustee  had  to  do,  by  the  terms  of  the  will,  was  to 
restrict  the  cestui  que  trust  from  the  free  use  and  enjoyment 
of  his  own  pro|)erty,  and  to  protect  it  from  tiie  payment  of 
his  debts,  which  is  contrary  to  the  policy  of  the  state.    There 
being  nothing  for  the  trustee  to  do,  by  the  terms  of  the  tes- 
tator's will,  except  to  restrain  the  cestui  que  bnist  from  the  free 
nse  and  enjoyment  of  his  own  property  and  to  protect  it  from 
the  payment  of  his  debts,  the  statute  of  uses  executed  the 
trust,  and  transferred  the  use  into  possession,  and  made  Edwin 
T.,  the  cestui  que  trust,  the  complete  owner  of  the  property, 
both  in  law  aild  equity.     In  an  executed  trust  for  the  benefit 
of  a  person  capable  of  taking  and  managing  property  in  his 
own  right,  the  legal  title  is  merged  immediately  into  the  equi- 
table interest,  and  the  perfect  title  vests  in  the  beneficiary  ac- 
conling  to  the  terms  and  limitations  of  the  trust:  Code,  sec. 
2314.     It  IS  true  that  a  testator,  by  his  will,  may  make  any 
disposition  of  his  property  he  pleases  which  is  not  inconsist- 
ent with  the  laws  or  contrary  to  the  policy  of  the  state:  Code, 
sec.  2399.     But  if  an  Instate  is  conveyed  to  one  person  for  the 
use  of,  or  upon  a  trust  for  another,  and  nothing. more  is  said, 
the  statute  of  uses  immediately  transfers  the  legal  estate  to 
the  use,  and  no  trust  is  created,  although  express  words  of 
trust  are  used.     So  absolute  is  the  statute  that  it  will  operate 
upon  a/I  conveyances  in  the  words  above'  stated,  although  it 
Mas  the  plain  intention  of  the  settler  that  the  estate  should 
vest  aud   remain  in  the  first  donee,  for  the  intention  of  the 
citizen  cannot  control  express  enactments  of  the  legislature, 
or  positive  rules  of  property :  Perry  on  Trusts,  section  298. 
In  our  judgment,  inasmuch  as  Edwin  T.  Gray  is  sui  juris,  he 
took  an   ateolute  estate  in  the  property  bequeathed  and  de- 
vised  to  him  by  his  father's  will ;  the  trust  was  executed, 
aud  be  is  entitled  to  recover  the  possession  thereof  from  the 
Je/endant,  as  executor.     The  court,  therefore,  erred  in  refus- 
ing to  charge  the  jury  as  requested,  and  in  the  charge  as  given 
in  relation  to  that  point  in  the  case.     Our  judgment  is  con- 
ilneil  to  the  trust  declared  in  the  testator's  will  now  before  us. 
Whatever    trusts  a  testator  may  lawfully  create  by  his  will 


236  SUPREME  COURT  OF  GEORGIA. 

Gray  vs.  Obear. 
.which  the  statute  of  uses  or  the  provisions  of  our  Code  nill 
not  execute  id  favor  of  the  cestui  que  trud,  is  not  now  before 
us  for  consideration. 

4.  The  court  erred  in  allowing  Burnett  and  the  other  wit- 
nesses, to  testify  as  to  the  mental  incapacity  of  complainant, 
over  his  objections,  on  the  ground  that  tlie  defendant  hail  not 
allied  in  hi^  answer  that  the  complainant  waH  non  compos 
meniia,  or  that  he  was  a  person  of  unamtrtd  mijid. 

5.  The  court  also  erred  in  allowing  the  defendant  to  testify 
in  relation  to  any  contract  or  agreement  made  between  him- 
self and  Gray,  the  testator,  respecting  tlie  {5|700  00  recei|it 
for  railroad  slocks  and  bonds,  inasmucl]  as  Gray,  the  olhfT 
party  to  the  contract  or  agreement,  was  dead.  It  was  al?n 
error  in  admitting  in  evidence  the  entry  made  oh  the  back  of 
the  obligation  by  the  defendant  in  pencil  writing,  since  tite 
death  of  the  testator. 

6.  The  court  also  erred  in  iiofc  ^tructing  the  jury  trliat 
part  of  the  defendant's  answer  was  responsive  to  the  allega- 
tions in  complainant's  bill,  and  what  part  thereof  was  not  re- 
sponsive, having  been  specially  requested  to  do  so. 

7.  It  was  the  legal  right  of  the  complainant  to  have  had 
the  charge  of  the  court  to  the  jury  reduced  to  writing.    As  a 
matter  of  practice,  however,  when  either  party  in  the  cause 
shall  require  the  chai^  of  the  court  to  be  in  writing,  such  re- 
quirement or  request  should  be  made  of  the  court  before  the 
commencement  of  the  argument  to  the  jury,  so  as  to  enable 
the  court  to  note  the  [mints  made,  and  be  the  better  prepared 
to  give  its  charge  in  writing  after  the  close  of  the  argument. 
Holding  as  we  do  that  the  trust  contained  in  the  testator's 
will,  was  an  execiUed  trust,  that  the  title  to  the  pro|>erty  vest«<) 
in  the  complainant,  and  he  having  the  right  to  require  the 
defendant  to  account  therefor,  as  executor,  we  express  no  opin- 
ion in  regard  to  the  questions  made  in  the  record  as  (o  the  re- 
moval of  the  defendant  as  trustee  of  complainant. 

Let  the  judgment  of  the  court  I>eIow  be  reversed. 
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Isaac  Winship,  pfaintiff  in  error,  va.  WiUiiAM  R.  Phillips, 

defendant  in  error. 

It  Viz  legal  and  proper  defense  in  a  claim  case,  for  the  claimant  to  show  that 
the  execution  is  paid  off,  or  that  the  plaintiff  has,  in  any  way,  lost  his  lien 
on  the  property  in  dispute,  and  a  judgment  of  a  proper  court,  declaring 
land  subject  to  a  yf.  fa,,  is  conclusive  between  the  parties,  as  to  all  matters 
which  were,  or  under  the  law  might  have  been,  set  up  to  show  the  property 
not  subject, 

InjuDction.    Claim.    Judgments.   Before  Judge  Hopkins. 
FuItoQ  county.    At  Chambers.    March  SOth,  1875. 

i 

Winship  filed  his  bill  against  Phillips  for  the  purpose  of 
eojoining  the  sale  of  certain  lands  which  he  had  purchased 
from  one  John  H.  Lovejoy,  under  executions  against  the  lat- 
ter o{  older  date  than  the  sale  to  complainant.  He  alleged 
facts  tending  to  show  that  said  j£,  fas,  were  satisfied.  Admit- 
led  that  upon  the  trial  of  a  claim  filed  to  the  property  by  him, 
the  lands  had  been  found  subject,  but  claimed  that  his  bill 
alleged  new  fects  which  were  then  unknown  to  him, 

Tiie  answer  of  the  defendant  set  up  that  all  the  questions 
made  by  the  bill,  with  one  exception,  were  passed  upon  on  the 
trial  of  the  claim,  and  that  such  new  matter  could  have  been 
then  presented,  as  the  facts  were  all  known  to  the  complain- 
aut;  that  the  judgment  of  the  superior  court  in  the  claim  case 
was  affirmed  by  the  supreme  court:  See  52d  Georgia  Re-- 
pofiSf  593. 

The  injunction  was  refused,  and  complainant  excepted. 

Peeplbs  &  Howell,  for  plaintiff  in  error. 

J.  Braiyham;  a.  B.  Culberson;  P.  L.  Mynatt,  for 
defendants 

McCay,  Judge. 

We  are  clear  that  on  the  trial  of  a  claim  case,  under  our 
>tatatey  it  was,  even  before  the  enlargement  of  the  equity 
powers  o{  the  superior  court,  competent  for  the  claimant  to 
^et  up  any  reason,  whether  at  law  or  equity,  why  the  prop- 


238  SUrREME  COURT  OF  ( 

Winship  vs.  Phillips. 

erty  was  not  subject  to  the  levy.  The 
as  tendered  and  joined  under  the  practi 
subject,  or  not?"  This  opens  the  doo 
that  the  issue  covers.  It  is  evident,  U. 
made  by  this  bill  was  made  on  the  els 
shows  this  to  be  true.  Now  whatever 
as  to  equitable  defenses  being  barred  bee 
it  is  clearly  the  case,  that  as,  under  our 
up,  if  they  be  in  fact  set  up,  the  judgm 
long  as  the  judgment  stands  it  is  a  ba: 
prise,  mistake,  or  if  there  be  new  evidi 
has  got,  and  he  was  duly  diligeot  and 
will  set  aside  a  verdict  bo  rendered,  ai 
But  the  venlict  is  conclusive  while  itst 
nay  the  same  court,  in  a  collateral  pnx 
it  to  !«  questioned.  Obviously  the  w 
filin!  in  Fulton  county  is  to  avoid  the  e 
Floyd  finding  this  property  subject, 
te  say  there  may  not  be  some  equitable 
charges  in  the  bill  against  Phillip's  Ji. 
strained  to  say  that,  in  our  judgmeut,  tl 
case  covers  them.  If  the  claimant  set 
and  it  appears  that  he  did,  he  cannot 
from  his  failure  to  produce  all  the  evid 
has,  unless  he  shows  that  he  could  not 
diligence,  and  even  then  his  redress,  as 
court  which  gave  the  judgment,  or  bj 
The  same  view  practically  controls  th 
other  judgments.  If  they  are  levied, 
his  claim  affidavit  and  on  that  trial  he 
now  offera  to  make  The  court  trying 
any  right  a  court  of  equity  can  do.  If 
that  the  execution  controlleil  by  Phill 
'  Philii>8  has  lost  his  lien  by  failing  to  g< 
proceedsof  the  bankrupt  sales,  or  that  li 
able  with  it.  He,  the  claimant,  has  a  r 
Judgment  affirmed. 
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Eliza.  J.  Barnett  d  al.,  plaintiffs  in  error,  vs.  The  Peo- 
ple's Bank  of  Nkwnan  et  at.,  defendants  in  error. 

^Ticre  the  evidence  is  conflicting  this  court  will  not  interfere  to  control  the 
discretion  of  the  chancellor  in  refusing  an  injunction. 

Injunction.     Before  Judge  Buchanan.     Heard  County. 
At  Chambers.     January  30th,  1875. 

For  the  facts,  see  the  decision. 

B.  H.  BiGHAM;  C.  W.  Mabry,  for  plaintiffs  in  error. 

J.  B.  S.  Davis;  A.  D.  Fbbeman;  F.  S.  Loftin,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant praying  for  an  injunction  and  the  appointment  of  a 
J'eoeiver.     The  presiding  judge  granted  a  rule  to  show  cause 
why  the  injunction  prayed  for  should  not  be  granted,  on  the 
bearing  of    which  the  injunction   prayed    for  was   refused. 
Whereupon,  the  complainant  excepted.     From  the  evidence 
before  the  presiding  judge,  as  disclosed  in  the  reconl,the  main 
question  upon  which  the  complainant's  equity  was  based  de- 
pended upon  the  fact  whether  the  deed  to  the  laud  in  contro- 
versy, made  by  Barnett  on  the  24th  of  January,  1874,  to  the 
defendant,  was  an  absolute  sale  of  the  laud  to  it,  or  whether 
that  deed  was  merely  a  security  for  the  debt  which  Barnett 
owed  the  defendant.     Upon  this  point  in  the  case  the  evi- 
denoe  is  conflicting,  though  the  weight  of  the  evidence,  coupled 
with  the  fact  that  Barnett  rented  the  land  from  defendant  and 
gave  his  note  for  the  rent  thereof  for  the  year  1874,  would 
seem  to  be  in  favor  of  an  absolute  sale  of  the  land  by  Bar- 
nett to  the  defendant.     Inasmuch  as  the  evidence  is  conflict- 
ing upon  the  main  point  in  the  case,  tRis  court,  according  to 
its  repeated  rulings  heretofore  made,  will  not  interfere  to  con- 
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trol  the  discretion  of  the  presiding  judge  in  refusing  the  io- 
juQclion. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  B.  Gordon  et  al.,  plainliffi  in  error,  tw.  William  R. 
Phillips,  defendant  in  error. 

A  sells  land  to  B,  Disking  a  bond  for  title  when  the  purchase  money  is  ill  pud. 

B  sells  to  C,  and  by  consent  of  all  paMies  the  bond  is  canceletl,  and  a  deed 

made  by  A  to  C  : 
Held,  that  in  an  action  by  A  against  B  on  the  note  for  the  purchase  money,  be 

cannot  set  up  a  failure  of  the  title.     Nor  does  it  alter  the  case  that  be  bilds 

C's  notes  as  collateral. 

Warranty.  Bond  for  title.  Vendor  and  purchaser.  Be- 
fore Geokoe  Hillyer,  Eaq.,  Judge  •pro  hoc  vice.  DcKalb 
Superior  CourU     September  Term,  1874. 

William  R.  Pliilllps  brought  complaint  against  John  B. 
Gordon,  Thomas  C  Howard  and  A.  B.  Reagan,  on  four  notes, 
each  for  $250  00,  dated  May  2d,  1868,  and  due  at  three,  six, 
nine  and  twelve  months,  respectively,  the  consideration  express- 
ed being  "value  receivedforpartpay  for  lot  on  which  Gate  City 
Machine  Shop  is  situated."     The  defendants  pleaded  fkilnre 
of  consideration. 
The  facts  presenf^ed  by  the  testimony  were  as  follows: 
The  notes  sued  on  were  given  by  the  defendants  \o  the 
plaintiff  in  part  [rayment  for  the  property  specified  therein, 
they  taking  hts  bond  conditioned  to  make  title  when  the  same 
were  paid.     Detendants  sold  the   lot  to 
transferring  to  them  the  aforesaid  bond  for 
plaintiGT  to  mrke  title  to  them,  and  taking 
purchase  money.     The  deed  was  executed 
as  directed.     These  notes  were  transferrec 
collateral  security  for  the  notes  sued  on,  bi 
paid.     The  property  was  subsequently  s 
cution  against  Hammond  Marshall,  from 
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bad  purchased,  based  on  a  jiidgmeufc  of  older  date  than  the 
sale  to  the  plaintiff. 

The  jury  found  for  the  plaintiff.  The  defendants  moved 
for  a  new  trial  because  the  court  erred  in  charging  'Hhat  if 
the  defendant  transferred  or  parted  with  the  bond  for  titles 
received  by  them  from  the  plaintiff  at  the  time  the  notes  were 
given,  they  became,  from  tliat  time,  strangers  to  the  title,  and 
its  validity  or  invalidity  would  not  affect  their  liability  on  the 
notes,  and  in  such  case  plaintiff  would  be  entitled  to  recover." 

The  motion  was  overrule<l,  and  the  defendants  excepted. 

L.  E.  Bleckley;  M.  A.  Candler,  for  plaintiffs  in  error. 

•         — _ 
L.  J.  Winn,  for  defendant. 

McCay,  Judge. 

We  are  not  at  all  prepared  to  say  that,  before  a  proper  fo- 
nim  and  with  the  proper  parties,  and  with  such  allegations 
as  were  asserted  as  true  on  the  argument,  these  parties  are 
without  redress.     But  w^  think  as  the  case  stood,  and  as  it 
now  stands,  the  charge  of  the  court  was  right.     Glenn  & 
Wright,  and  they  alone,  have  Phillips'  deeil.     To  allow  these 
plaintifis  in  error  to  set  off  against  their  notes  the  value  of  the 
land  lost  by  the  breach  of  Phillips'  warranty  to  Glenn  & 
Wright,  would  be  no  defense  by  Phillips  to  an  action  by  them 
or  their  vendees  on  that  warranty.     General  Gordon  and  his 
oo-purcbasers  got  no  warranty  and  have  given  none.    If  Glenn 
&  Wright  be  insolvent,  and  if  the  other  matters  set  up  on  ar- 
gument here  be  true,  we  do  not  say  that  these  defendants  may 
not  have  some  rights  of  subrogation,  etc.     But  with  the  pres- 
ent parties  and  allegations  and  plea<lings,  to  give  to  these  de- 
fendants the  right  to  set  np  the  warranty  to  Glenn  <&  Wright, 
woald   be  to  expose  Phillips  to  the  same  difiSculty  they  are 
in.     Who  shall  say  that  Glenn  &  Wright  have  not  sold  to 
parties  who  may  have  a  right  to  sue  Phillips  on  his  deed  ? 
The  legal  right  of  the  plaintifis  in  error  is  clearly  gone.    They 
got  no  warranty,  and  they  gave  none.     If  they  have  any 
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rights  it  is  by  virtue  of  the  equities  that  may  arise  out  of  the 
siiuatioD  of  Glenn  &  Wright  and  their  atatua  as  to  this  land. 
This  matter  could  not  have  been  considered  by  the  ooort  u 
Glenn  &  Wright  were  not  parties,  nor  did  any  facta  appear 
to  justify  the  court  in  chaining  the  jury  as  to  the  question  of 
subrogation,  since  it  did  not  appear  who  was  the  parly  at 
present  entitled  to  sue  on  Phillips'  deed. 
Judgment  affirmed. 


John  H.  Walston,  plaintiff  in  error,  t».  The  State  of 
Georgia,  defendant  in  error. 

I.  The  derendant  was  indicied  for  the  ofTense  of  murder.  The  evidence  in- 
troduced upon  the  trial  «as  purely  circumstantial.  The  following  verdict 
was  returned :  ■'  We,  the  jury,  Bnd  the  defendant  guilty,  and  thai  he  be 
imprisoned  in  the  penitentiary  at  the  mercy  of  the  court :" 

HtlJ,  that  the  verdict  was  not  too  uncertain  to  be  executed  by  the  judgnot 
of  the  court;  that  its  legal  elTect  was  to  restrict  the  court  from  in6icting>ny 
other  penalty  than  imprisonment  in  the  penitentiary  for  life,  as  prescribed 
by  the  statute. 

3.  The  verdict  is  supported  by  the  evidence. 

Criminal  law.  Murder.  Verdict.  New  trial.  Before 
Jmlge  Buchanan.  Heard  Superior  Court.  September 
Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

B.  H.  BiQHAM;  J.  B.  S.  Davis;  F.  S.  Loptin^  W.  W. 
Mekrill,  for  plaintiff  in  error. 

Thomas  W.  Latham,  solicitor  general,  by  C.  W.  Mabry, 
for  the  state. 

Warneb,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder,  and 
on  the  trial  thereof,  the  jtiry  returned  tlie  following  verdict: 
"We,  tlie  jury,  find  the  defendant  guilty,  and  that  he  be  iffl- 
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prisoned  in  the  peuitentiary  at  the  mercy  of  the  court/'  The 
defendant  made  a  motion  in  arrest  of  judgment,  on  the  ground 
that  the  verdict  was  uncertain  and  illegal,  and  also  made  a 
motion  for  a  new  trial  on  the  several  grounds  therein  set  forth, 
wliich  motions  in  arrest  of  judgment  and  for  new  trial  were 
both  overruled,  and  the  defendant  excepteii. 

X  By  the  4323d  section  of  the  Code,  it  is  declared  that 
"the  punishment  of  murder  shall  be  death,  but  may  be  con- 
fineoient  in  the  penitentiary  for  life  in  the  following  cases: 
By  sentence  of  the  presiding  judge,  if  the  conviction  is  founded 
ioldy  on  circumstantidl  testimony,  or  if  the  jury  trying  the 
traverse  shall  so  recommend.  In  the  former  case,  it  is  discre- 
tionary with  tiie  judge;  in  the  latter,  it  is  not."  Is  the  ver- 
dict of  the  jury  in  this  case,  in  view  of  the  foregoing  provis- 
ion of  the  Code,  void  for  uncertainty,  and  therefore  illegal  ? 
Verdicts  are  to  have  a  reasonable  intendment,  and  are  to  re- 
ceive a  reasonable  construction,  and  are  not  to  be  avoided, 
ujiless  from  necessity :  Code,  sec.  3561.  That  it  v/as  the  in- 
tention of  the  jury  to  find  the  defendant  guilty  of  the  offense 
with  which  he  was  charged  in  the  indictment  there  cap  be  no 
doubt,  for  they  have  said  so  in  express  words  in  their  verdict. 
Th«re  can  be  no  reasonable  doubt,  from  the  verdict,  that  the 
jury  intended  that  the  defendant  should  be  punished  for  the 
ofiense  of  which  they  found  him  guilty,  by  imprisonment  in 
the  penitentiary;  but,  instead  of  saying  he  should  be  impris- 
oned in  the  penitentiary  for  life,  they  say  that  he  should  be 
imprisoned  in  the  penitentiary  at  the  mercy  of  the  court.  So 
much  of  the  verdict  as  related  to  the  mercy  of  the  courts  was 
snrplusage,  because  the  law  fixed  the  time  for  which  he  should 
be  imprisoned  in  the  penitentiary  when  the  jury  recommend 
that  mode  of  punishment.  The  legal  effect  of  the  verdict  of 
the  jury,  therefore,  was  to  restrict  the  court  from  inflicting 
any  other  penalty  than  imprisonment  in  the  penitentiary  for 
life,  as  prescribed  by  the  statute.  The  jury  are  not  author- 
ized by  the  statute  to  fix  the  penalty,  but  only  to  recommend 
the  mode  of  punishment,  and  having  recommended  that  the 
defendant  be  imprisoned  in  the  penitentiary,  at  the  mercy  of 
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lie  court,  and  the  court  having  no  diacretion,  under  the  law, 
a  exercise  any  mercy,  the  I^al  effect  of  the  verdict  was  to 
uthorize  and  reqnire  the  court  to  imprison  the  defendant  in 
he  penitentiary  for  tiie  time  fixed  bif  law.  Such,  in  our  juilg- 
aent,  is  the  reasonable  intendment  of  the  verdict,  and  such  is 
ts  reasonable  construction,  in  view  of  the  provisions  of  tbe 
323d  section  of  the  Code. 

2.  One  of  the  grounds  in  the  motion  for  a  new  trial  is,  that 
he  verdict  is  contrary  to  the  evidence,  and  strongly  and  dt- 
idedly  against  the  weight  of  the  evidence.  Tlie  evidence 
gainst  the  defendant  was  aol^y  circumstantial  evideuce.  It 
ppeara  from  the  evidence  in  tlie  record  before  us  that  on  the 
3th  of  June,  1874,  the  report  of  a  gun  was  heard  by  one  of 
he  witnesses  just  before  sun-down;  saw  deceased's  horse  oom- 
ng  by  him  with  only  saddle  and  bridle  on ;  went  in  the  di- 
ection  from  which  (he  horse  came,  about  five  hundred  and 
ifty  yards,  and  found  the  l>udy  of  deceased  on  the  side  of  a 
ettlement  road;  lia<l  the  appearance  of  having  been  recently 
hot  with  a  load  of  buckshot.  The  evidence  shows  that  the 
iefendant  was  in  the  vicinity  of  the  place  where  the  body  of 
he  deceased  was  found,  about  that  time  of  the  evening, as  he 
aid,  hunting  a  pig.  The  evidence  also  shows  that  the  <le- 
endantaod  deceased  had  a  difficulty  at  a  mill  about  the  mid- 
lie  of  the  same  day ;  that  angry  words  passed  between  them, 
Lbout  three  o'clock  of  the  same  day,  defendant  borroweil  a 
ou  bled -barreled  shot  gun  from  one  of  his  neighbors,  said  lie 
ranted  no  ammunition  but  a  little  powder,  the  gun  and  shot 
ag  were  handed  to  him,  took  both  with  him,  and  returned 
he  same  about  dusk  that  evening.  It  was  also  in  evidence 
hat  defendant  had  some  buckshot  in  his  possession.  There 
re  several  other  circumstances  detailed  by  the  evidence,  such 
s  the  mark  of  the  breech  of  the  gun  resting  on  the  ground 
t  the  briar  patch,  where  it  appeared  the  person  whoGred  the 
un  had  been  standiug,  the  size  of  which  corresi>onded  with 
hat  which  the  defendant  had  borrowed;  but  tbe  circniustance 
rhich  most  empkatically  points  to  the  defendant  as  the  perpe- 
rator  of  the  crime,  is  the  pieces  of  paper  which  were  found 
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between  the  body  of  the  deceased  and  the  place  where  the  as- 
sassin stood  at  the  briar  patch,  having  the  appearance  of  hav- 
ing been  used  as  gun  wadding,  on  one  of  which  was  part  of 
an  obituary  notice,  the  other  jmrt  of  which  was  found  in  the 
shot  bag  which  tlie  defendant  had  with  liim,  and  which  was 
part  of  the  La  Grange  Re^rter  newspaper.     In  view  of  all 
the  evidence,  as  disclosed  in  the  record,  we  cannot  say  that  the 
verdict  of  the  jury  was  wrong,  the  more  especially  as  there 
was  no  attempt  by  the  defendant  to  account  for  himself  at  the 
time  the  crime  was  perpetrated.     Murder  by  assassination 
can  rarely  be  proved  except  by  circumstantial  evidence,  and 
as  the  jury  were  satisfied  as  to  the  guilt  of  the  defendant  from 
the  evidence  before  them,  and  the  presiding  judge,  before  whom 
the  case  wa<3  tried,  having  refused  to  grant  a  new  trial,  we  will 
not  interfere  to  control  the  exercise  of  his  sound  discretion  in 
that  respect.     There  were  several  exceptions  taken  to  the  rul- 
ing of  the  court  during  the  progress  of  the  trial,  none  of 
which,  in  our  judgment,  were  well  taken,  and  we  merely  re- 
fer to  them  for  the  purpose  of  showing  that  the  same  have  not 
escaped  our  notice  and  consideration. 
Let  the  judgment  of  the  court  below  be  affirmed. 


William  A.  Walton  d  al.,  executors,  plaintiffs  in  error,  vs. 
The  Augusta  Canal  Company,  defendant  in  error. 

1.  It  is  not  a  good  cause  for  a  new  trial  that  the  losing  party  has  discovered, 
since  the  verdict,  that  one  of  the  jurors  who  tried  the  cause  was  an  appli- 
cant, or  Mras  about  to  be  an  applicant,  for  the  office  of  policeman  under  the 
city  government,  which  government  was  a  party  to  the  suit,  and  had  the 
verdict,  as  was  claimed,  too  favorable  to  it. 

2.  The  charge  of  the  judge  in  this  case  was  not  unfair  to  the  plaintiffs  in 
error. 

3.  The  verdict  of  the  jury  is  not  so  contrary  to  the  evidence  as  to  justify 
this  court  in  overruling  the  judgment  refusing  a  new  trial. 

■ 

Jury.     New  trial.    Before  Judge  Gibson.    Bichmond  Su- 
perior Court.    'April  Term,  1874. 
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This  case  was  an  appeal  from  the  awan 
po'mted  to  assess  tlie  damages  done  to  the 
H.  Warren  by  reason  of  the  appropriatii 
belonging  to  said  eslate  by  the  canal  coi 
company  was,  in  &ct,  the  mayor  and  coi 
Augusta.  The  evidence  is  omitt^  as  un 
derstanding  of  any  principle  of  law  in 
found  for  the  executors  $5,594  50.  Thej 
trial  upon  the  following  grounds,  to-wit; 

Ist.  Tliat  the  verdict  of  the  jury  gives 
iamages,  and  is  strongly  against  the  weig 

2d.  That  the  court  misled  the  jury,  ai 
believe  that  they  could  not  allow  anything 
by  obstructing  access  to  fisiieries,  or  by  obst 
nver,  by  chaining  as  follows ;  "As  it  is,  tl 
ages  awarded  for  these  obstructions,  then 
is  the  value  of  the  land  taken  by  the  com] 
be  taken  and  paid  for,  and  the  land  overflo 
the  value  for  agricultural  purposes,  you  mi 
3ther  purposes,  its  value  as  a  fishery,  and 
into  consideration.  Whatever  damages  fAei 
sustained  by  the  enlargement,  that  is  an  i 
jnd  you  may  add  that."   • 

3d.  That  Ihe  court  misled  the  jury  bycb 
will  ihen  wrile  your  verdict,  we,  the  jury, 
jf  the  land  J5,000  00,  or  83,000  00,  or  ! 
XH)  00,  asyoa  may  find  the  amount  to  bi 
;he  jury  to  iStlieve  that  they  could  find  ai 
>r  83,000  00,  when  the  smallest  valuation 
was  $3,996  00,  and  the  jury  were  thereb; 
JD  a  wrong  basis. 

4th.  That  the  court  erred  in  charging  the 
ivitnesses  do  notdecide — twenty  against  om 
;wo,  or  two  against  twenty,should  not  pre' 
weight,  or  mere  numbers  does  notdecide." 

5th,  Thatsincerenditionoftbeverdict,  i 
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edtbatoneof  the  jurors  was  a  contractor  on  thecanal^and  an- 
other was  an  applicant  for  a  position  under  the  city. 

In  support  of  the  last  ground,  Olin  testified  (under  order 
of  court,  declining  to  give  his  ai&davit,  as  also  did  another 
witness,  Crump,)  that  Best,  one  of  the  jurors,  told  him  before 
the  trial  that  he  had  made,  or  was  about  to  make,  appli- 
cation for  the  position  of  policeman  of  the  city  of  Augusta; 
that  since  then  he  had  seen  him  on  the  police  force.  Crump 
testified  to  the  same  facts.  Against  the  motion,  Mr.  Foster, 
counsel  for  city,  testified  that  in  striking  the  jucy,  Estes,  the 
mayor  of  said  city,  told  him  to  strike  Best  off,  as  he  might 
have  feeling  because  of  having  been  discharged  from  the  police 
force  some  time  before.  Estes  testified  to  the  same  effect,  and 
added,  that  so  far  as  he  knew,  Best  was  not  an  applicant  to 
the  mayor  or  council  for  position  on  the  police  forcc^and  that 
when  he  was  re-appointed  afterwards,  it  was  done  without 
reference  to  this  case. 

The  motion  was  overruled  and  the  plaintiffs  excepted. 

W.  H.  Hull;  Hook  &  Webb,  for  plaintiffi  in  error. 
Ji^MBS  C.  C  Black  ;  H.  Clay  Foster,  for  defendant. 

McCay,  Judge. 

1.  The  interest  of  this  juror — the  presumption  of  his  bias, 
is  extremely  remote.  The  affidavit  does  not  even  show  he- 
was  an  appliamt  for  office  under  the  city  government.  The 
witnesses  qualify  even  this  by  saying,  "or  was  about  to  be." 
If  it  were  a  good  ground  for  new  trial  that  a  juror  was  in 
any  way  situated  as  to  make  it  desirable  for  him  to  make  fair 
weather  -with  one  of  the  parties,  we  fear  few  verdicts  would 
stand.  To  justify  setting  aside  a  verdict  on  the  ground  of 
a  prejudiced  juryman,  either  the  fact  of  bias  should  appear,  or 
such  a  relation  between  the  parties,  as  that  of  kindred,  or  the 
actual  relation  of  master  and  servant,  from  which  the  law  in- 
fers bias.  It  would  be  extending  the  inference  beyond  all  rea- 
sonable bounds,  to  say  that  one  is  biased  who  is  seeking  to  be 
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the  servant  of  another,  or  ^ho  is  about  to  seek  to  be  so.  It 
appears,  too,  from  the  counter-aEfidavits,  that  the  juror  hatl,  in 
fact,  becD  discharged  from  the  city  service,  and  the  inference, 
if  any,  would  be  bias  against  the  city. 

2.  We  do  not  think  the  charge,  taking  it  altogether,  wae 
unfair  to  the  plainlifT  in  error.  The  diSerence  between  dam- 
age to  the  fisheries  by  flooding  them  or  diverting  the  wafer, 
anil  damage  by  ranking  them  less  accpssible,  is  not  veiy  per- 
ceptible, and  the  judge  put  before  the  jury  fully  that  Injnry 
to  the  fisheries,  was  one  of  the  matters  for  them  to  pass  upon. 
Nor  in  his  statement  that  the  agreement  tnok  out  of  the  case 
damage  for  the  /rtnd  cut  off  on  the  side  of  the  river,  is  there, 
by  any  fair  inference,  anyexclnsion  of  thequestion  of  damage 
for  difficulty  of  aco««s  to  the  fisheries.  The  whole  charge 
must  be*  taken  together,  and  no  jury  at  all  attentive  to  tlie 
charge  could  be  misled.  It  is  evident,  too,  from  the  verdict, 
that  the  question  of  damages  for  difficulty  of  access  to  tlie 
fisheries  was  considered.    , 

3.  We  suspect  the  real  ground  of  tliis  motion  turns  on  the 
verdict  and  that  the  other  grounds  are  only  put  in  as  a  make 
weight.  We  think  the  verdict  not  contraiy  to  the  testimony. 
We  know  nothing  of  the  high  character  of  the  witnesses  on 
one  side,  or  the  humbleness  of  those  on  the  other,  and  there 
is  certainly  a  plenty  of  testimony,  if  the 

authorize  the  verdict.  As  to  the  fisher 
think  the  statements  of  some  of  the  w 
owner  very  extravagant.  An  income,  st 
would  make  the  fact  that  they  had  been  i 
ed,  inexplicable.  At  any  rate,  the  jury  ai 
but  the  proper  judges  of  the  credibility  o 
it  would  be  a  violation  of  the  uniform  r 
for  us  to  interfere.  We  must  say,  too, 
plaiutiGTsin  error  ought  to  be  satisfied.  ' 
than,  under  their  own  oath  to  the  tax  rec 
worth.  Even  the  fisheries  do  not  seem 
large  element  of  its  value,  when  they  car 
(axes.     We  can  understand  how  counsel 
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their  interest  for  their  clients,  may  see  very  great  damage  in 
this  appropriation,  but  a  jury,  under  oath,  or  a  court  of  review, 
most  take  a  far  less  onesided  view  of  the  matter. 
Jndgment  affirmed. 


George  Favor,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I'  A  confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  is  ad- 
missible. 

2.  Where  two  defendants  were  jointly  indicted,  jointly  arraigned,  and  plead- 
ed not  guilty,  and  the  jury  returned  a  verdict  finding  "the  prisoner  at  the 
bar  guilty,"  no  legal  judgment  can  be  pronounced  thereon. 

Criminal  law.  Evidence.  Confessions.  Verdict.  Be- 
fore Judge  Underwood.  Coweta  Superior  Court.  March 
Adjourned  Term,  1874. 

There  was  no  evidence  to  show  that  the  confession  testified 
to  by  the  witness  Moses,  referred  to  in  the  decision,  was  in- 
duced by  liope  of  benefit  or  fear  of  injury. 

For  the  reniaining  facts  see  the  decision. 

P.  F.  Smith,  for  plaintiff  in  error. 

Thomas  W.  Latham,  by  brief,  for  the  state. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  Oeorge  Favor 
and  Fannie  Tucker  were  jointly  indicted  for  the  offense  of 
murder;  that  both  were  arrainged  and  pleaded  not  guilty.  The 
following  verdict  appears  in  the  record:  "We,  the  jury,  find 
the  prisoner  at  the  bar  guilty;"  signed,  John  Askew,  foreman. 
Xhe  names  of  the  traverse  jurors  do  not  appear  in  the  record. 
Ik  motion  was  made  for  a  new  trial  and  to  set  aside  the  ver- 
mct,  on  the  ground  that  the  verdict  was  contrary  to  law,  con- 
piiry  to  the  evidence,  and  because  there  were  two  defendants 
\oi^  Liv.  17. 
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lintly  iiid^cteil  for  the  same  offense,  and  tlie  verdict  does  nut 
>eGify  which  of  the  twodefendaatsst  thebur  wasfoundguilt;; 
latlhe  verdict  was  too  indefinite,  and  iincertain.  Because 
le  court  erri-d  in  perniittiitg  the  confessions  of  the defeiiihml 
I  be  given  in  evidence  to  the  jnry,  aaid  confessiona  having 
een  induced  by  fear.  The  court  overruled  the  motion  and 
le  defendant  excepted. 

1.  There  was  no  error  in  admitting  the  confession  of  llie 
efendant  made  to  Moses,  under  the  statement  of  facts  dis- 
osed  in  the  ri'onrd.  The  verdict  of  the  jury  wa**  not  foundwl 
n  the  confessions  of  the  defendant  alone ;  there  was  otliercor- 
iborating  evidence,  parlicnhirlytheeonduct  of  the  delendnnt 
hen  search  wn.s  being  made  for  the  body  of  the  deceased  in 
le  well  where  it  wa^t  found,  and  tiierefore  the  vt-rdiet  ivas  not 
intmry  to1aw,  under  the  evidence. 

2,  As  the  verdict  of  the  jury  is  presented  by  ihe  reeonl  be- 
ire  us,  no  legal  judgment  can  be  reuilercd  u)>on  it     Two 
efendanls  were  jointly  indicted  for  the  nllcged  offense,  ami 
Oth  were  jointly  arraigned  and  pleaded  not  guilty.    Which  of 
le  two  did  the  jury  try  and  find  gnilly?     Tiiere  is  nothing 
I  the  record  going  to  sitow  that  the  defendants  severed  on 
]e  trial,  or  that  either  of  them  was  tried  sepnrately  from  the 
ther.  The  question  recurs,  which  wasfound  guilty  by  tiiejurj'? 
'he  judgment  of  a  court  depriving  a  human  being  of  his  urUer 
fe  u)>on  such  a  reooni  as  is  here  presented,  cannot  be  su&- 
lined  by  this  court  or  any  other  court  where  life  and  libfrtv 
re  protected  by  law.     When  the  state  seelts  to  deprive  tite 
itizen  of  hia  or  her  life  and  liberty,  the  record  of  his  or  lier 
inviction  must  affirnialively  show  on  the  fuoe  thereof,  tltat  it 
as  been  done  in  acconlance  with  the  laws  of  the  laud.     It 
lay  be  that  the  entire  record  of  ihe  case  in  the  court  below, 

:  not  here,  but  there  was  no  sn^estion  of  a  diminmioD  of 
le  record ;  the  state,  as  is  quite  too  ollea  the  case  in  iin^r- 
tnt  criminal  cases  before  this  court,  was  only  repretented  bv 
le  brief  of  the  solicitor  general  of  the  circuit.  Why  Uic 
ublic  interest  of  the  state  in  criminal  prosecutions  before  this 
3urt,  should  uot  be  as  carefully  looked  after  and  attended  to, 
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as  the  cases  in  which  private  intei*ests  alone  are  involved,  is 
not  at  all  apparent  to  us,  especially  in  view  of  the  proper  execu- 
tion and  enforcement  of  the  public  laws  of  the  land  for  the 
protection  of  the  people  thereof.  As  the  facts  appear  in  the 
record  before  us,  we  feel  constrained  to  reverse  the  judgment 
of  the  court  below  in  not  setting  aside  the  verdict  and  grant- 
hig  a  new  trial. 
Judgement  reversed. 


The  Cbntrai.  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  Reuben  W.  Carswell,  trustee,  defend- 
ant in  error. 

An  action  against  the  Central  Railroad  and  Banking  Company  for  a  trespass 
in  entering  up>on  land,  occupying  it  with  its  road-bed,  cutting  down  the 
timber,  etc.,  is  properly  brought  under  the  act  of  1869,  in  the  county  where 
the  trespass  was  committed. 

l^ilroads.    Trespass.    Jurisdiction.   Venue.    Before  Judge 
GiBSOX.     Burke  Superior  Court.     May  Term,  1874.  . 

Carswell,  as  trustee,  brought  trespass  against  the  Centml 
Railroad  and  Banking  Company,  to  recover  damages  for  en- 
try on  his  lands,  cutting  timber,  moving  earth,  etc.     The  suit 
was  instituted  in  Burke  county,  where  the  lands  were  located 
and  the  trespass  was  committed.  The  defendant  pleaded  to  the 
jurisdictioli,  alleging  that  the  action  should  have  been  brought 
in  Chatham  county,  where  its  principal  office  for  the  transac- 
tion  of  business,  and  its  legal  residence  was  located. 
The  plea  was  overruled  and  the  defendant  excepted. 

J.  J.  Jokes  ;  Jackson,  Lawton  &  Basinger,  for  plain- 
riff  in  error. 

Ca  bsweja.  &  Denny  ;  Hook  &  Webb,  for  defendant. 
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McCay,  Jndge. 

The  act  of  1869,  providing  that  the  wonfe  "in  or  hv  the 
inping  of  the  cars  or  engines"  shall  be  strnck  out  ofsrclim 
339  of  the  Code,  (Irwin's,)  leaves  that  section  very  broad.  Il 
ins  covers  "injuries"  of  any  kind,  since  it  will  then  trsA 
lat  the  action  may  be  brought  in  the  coanty  where  the  aiK^ 
faction  originated,  when  any  one  has  been  "injured"  in  p<r- 
)n  or  property.  Is  the  wrong  complained  of  in  this  case  an 
injury"  to  the  pers<m  or  property  of  the  complainant?  II" 
>,  the  action  lies  in  the  coanty  where  the  cause  of  action 
riginated.  If  there  be  any  other  proviso,  it  can  <»iIt  b« 
lat  the  road  must  run  into  the  county,  aa  provided  by  the 
•.[»  of  1S53  and  1856.  The  argument  attempted  to  be 
rawn  from    the  wonis  used   by  Judg     '^  "  ""'' 

'eorgia,  144,  is,  as  wc  think,  not  a  fiiir 
,  it  is  true,  a  little  inaccurate,  but  it  is 
•cision  that  he  only  meant  that  the  C 
mtain  the  broad  language  of  the  act  < 
}69  makes  tiie  law  fully  as  broad  as 
lis  reason,  affirm  the  judgment. 

Judgment  affirmed. 


ILBEBT  Forbes,  treasurer,  plainUff  i 
Tdrkbb,  county  judge,  for  use,  def 

An  airard  upon  a  disputed  point  of  law  is  bindii 
ButimissioTt,  even  (hou^  the  question  at  issue  wi 
the  arbitiatoTS< 

A  county  treasurer  i$  entitled  to  two  and  a  halT 
ceiird  by  bim,  and  to  a  tike  per  cent,  on  all  amo 

Arbitrament  and  award.  County  mat 
[TCHANAK.     Troup    Superior    Court. 

174. 

For  the  facts  of  this  case,  see  the  decie 
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Ferrell  &  LoNGLEY,  for  plaintiflF  in  error. 
W.  W.  Turner,  for  defondant. 

Warner,  Chief  Justice, 

This  case  came  before  the  court  below  on  exceptions  filed 
to  the  award  of  arbitrators.     The  exceptions  filed  to  the  award 
were  demurred  to  as  being  insufficient  in  law  to  authorize 
the  court  to  set  it  aside.     The  court  sustained  the  demurrer 
and  overruled   the  exceptions,  whereupon  the  complaining 
V^riy  excepted.     It  appears  from  the  record  that  Forbes, 
treasurer  of  Troup  county,  and  Turner,  the  county  judge  of 
said  county,  differed  as  to  the  amount  of  commissions  the  said 
Forbes,  as  treasurer,  was  entitled  to,  under  the  law  of  the  state, 
for  receiving  and  paying  out  tlie  county  funds,  the  treasurer 
cooteuding  that  he  was  entitled  to  two  and  a  half  per  cent. 
OD  all  money  received  by  liim,  and  two  and  a  half  per  cent. 
for  paying  out  the  same;  Turner,  the  county  judge,  contend- 
ing that  the  treasurer  was  only  entitled  to  two  and  a  half  per 
oeot.  for  receiving  and  paying  out  the  county  funds.     In  order 
to  settle  this  difference,  rather  than  a  suit  should  be  brought 
in  the  courts,  the  parties  agreed,  in  writing,  on  tlie  10th  day 
of  November,  1874,  to  submit  the  question  to  the  arbitrament, 
judgment  and  award  of  Ferrell,  chosen  by  Forbes,  Speer,  cho- 
.^en  by  Turner,  and  Thomasson,  chosen  by  Ferrell  and  Speer, 
The  arbitrators,  afler  being  duly  sworn — that  is  to  say,  a  ma- 
jority of  them — made  an  award,  in  which  they  decided  that 
Forbes,  the  county  treasurer,  under  the  law  of  the  state,  was 
only  entitled  to  two  and  a  half  per  cent,  commissions  for  re- 
ceiving and  paying  out  the  county  funds;  and  the  question  is, 
whetlwr  the  court  below  erred  in  holding  that  this  was  a  legal, 
valid  award,  and  in  overruling  the  exceptions  thereto?    The 
court   below  did  not  decide  what  commissions  the  treasurer 
was  entitled  to  receive;  that  question  was  not  before  it  for  de- 
cision.     The  only  question  for  the  decision  of  the  court,  and 
the  only  question  which  it  did  decide  was,  that  the  exceptions 
filed   to   the  award  were  not  sufficient  iu  law  to  set  it  aside. 
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In  our  judgment  there  was  tio  error  id  overruling  the  excep- 
Lous  to  the  award  of  the  arbittators,  according  to  the  re|>eated 
uliiigs  of  this  conrt:    Anderson,  vs.  Taylor,  41  Georgia  Btr- 
torts,  10,  and  other  cases.     Parties  may  refer  disputed  ques- 
ioDS.of  law,  as  well  as  disputed  questions  of  fact,  to  thede- 
ieioD  of  arbitrators,  and  their  award  will  be  as  binding  upon 
hem  in  the  one  case  as  in  the  otiier.     We  think  thai  the  ar- 
litrators  in  this  case  erred  in  tlieir  judgment  as  to  the  amount 
f  commissions  which  the  county  treasurer  was  entitled  to 
eceive,  under  the  law  of  the  state,  as  we  lield  in  the  case 
f  The  Ordinary  of  Monroe  County  vs.  Proctor,  treaatrer,  54 
Georgia,  172.     But  that  did  not  make  the  award  of  the  arbl- 
rators  in  this  case  an  illegal  award,  for  the  reason  that  the 
larties  agreed  to  abide  by  the  Judgment  of  their  own  chosen 
rbitrators  upon  the  question  submitted  to  them  for  their  de- 
ieion.     The  award  was  made  as  to  the  commissions  to  wiii<^h 
he  treasurer  was  entitled,  under  the  law  of  thu  state,  by  tlie 
mlgea  of  his  own  selection  to  decide  that  identical  question, 
nd  he  is  bound  by  their  judgment.     It  will  not  do  to  say 
hat  parties  can  agree  to  submit  a  disputed  questiou  of  law 
a  their  own  chosen  arbitrators,  and  when  they  have  made 
heir  award  upon  the  question  submitted,  then  for  one  of  tlie 
arties  to  repudiate  that  awan)  and  declare  that  he  will  not 
e  bound  by  it,  because  the  judges  of  his  own  selection  kave 
rred  in  tlieir  judgment  as  to  the  question  of  law  submitted, 
r  have  misconstrued  it;  and,  therefore,  he  will  ap{»eal  to  tlie 
oiirls  to  interpret  the  law,  when  his  own  chosen  arbitrators 
ave  already  decided  tiiat  identical  question.     If  such  a  ru\e 
ras  to  be  recognized  and  adopted,  the  award  of  arbitratori 
fould  not  be  worth  much  in  settling  disputed  questions,  ei- 
her  of  law  or  fact.     Although  the  arbitrators  may  have  erred 
II  their  judgment  in  construing  or  interpreting  the  question 
f  law  submitted  to  them,  still  it  was  their  judgment,  and 
he  parties  are  bound  by  it  in  thai  ease,  for  the  simple  reason 
lat  they  t^reed  to  abide  that  judgment  upon  the  questioa 
ubmitted  for  their  decision. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Peacock,  Chapman  &  Company,  plaintiffs  in  error,  m. 
Benajah  Peacock,  defendant  in  error. 

I.  Where  a  motion  was  made,  served  and  filed  at  the  proper  time  for  a 
a  new  trial,  and  before  the  brief  of  testimony  was  agreed  upon,  approved 
and  61ed,  the  judge,  of  his  own  motion,  set  aside  the  verdict  as  contrary  to 
his  charge,  and  on  exception  filed,  his  order  was  reversed  by  this  court : 
Heldy  that  it  was  not  error  in  the  judge,  at  the  term  of  the  return  of  the  re- 
mittitur from  this  court,  to  permit  the  movant  to  file  his  brief  of  testimony, 
and  io  approve  the  same,  and  then  to  hear  and  determine  the  motion. 
ji.  There  was  no  error  in  the  judgment  granting  the  new  trial. 

New  trial.  Practice  in  the  Superior  Court.  Before  Judge 
Jambb  Johnson,  Muscogee  Superior  Court.  May  Term, 
1874. 

Benajah  Peacock  brought  complaint  against  Peacock,  Chap- 
man &  Company  on  a  due-bill  for  $730  57^  dated  April  6th, 
1871.  The  defendants  pleaded  part  payment  of  8350  00, 
and  set-oiF  amounting  to  $388  61.  The  case  came  on  for 
trial  at  the  May  term,  1873,  when  the  jury  returned  a  ver- 
dict for  the  plaintiff  for  $8  51.  The  court,  on  its  own  mo- 
tion, immediately  upon  tlie  return  of  the  verdict,  set  the  same 
aside  and  ordered  a  new  trial,  because  contrary  to  the  cliarge 
and  the  evidence.  No  brief  of  the  testimony  was  filed.  This 
ruling  was  reversed  jar  irregvlarxiy  by  this  court :  See  50<A 
Georgia  Reports,  595. 

On  the  return  of  the  remittitur  at  the  May  term,  1874,  the 
plaintiff  presented  a  motion  for  a  new  trial,  together  with  :i 
brief  of  evidence.  The  defendants  objected  to  the  hearing  of 
this  motion,  because  not  made  at  the  term  during  which  the 
trial  was  had,  and  because  no  brief  of  the  testimony  was  then 
filed.     The  objection  was  overruled  and  defendants  excepteil. 

The  verdict  was  manifestly  contrary  to  the  evidence.  The 
charge  of  the  court  is  not  embraced  either  in  the  bill  of  ex- 
ceptions or  the  record. 

The  court  ordered  a  new  trial,  and  the  defendants  ex- 
cepted. 
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Babcock,  Chapman  &  Company  vs.  Peacock. 

Error  is  assigned  upOD  each  uf  the  above  grounds  of  ei- 
iptioD. 

Peabody  &  Brannon,  for  plaintiffii  iu  error. 

Blandford  &  Garbard  ;  B.  B.  Htnton,  for  defeuJant. 

McCay,  Judge. 

1.  There  was,  in  &ct,  no  judgment  of  the  court,  not  evtn 
verdict,  until  tiie  return  of  the  remUHtur.    The  verdict  had 
een  set  aside  by  (he  order  of  tlie  court.     True,  the  plain- 
£F  excepted,  and  that  judgment  was  reversed;  bnt  it  was 
le  judgment  of  the  court   until   it   was   reversed.     Had 
lere  been  no  exception  taken,  would  the  parties  uot  have 
een  bound  by  it?    The  judgment  would  have  been  a  de- 
isive  judgment  or  decree  of  the  court,   the  subject  mat- 
iT  of  a  bill  of  exceptions  and  would  have  concladed  tk 
arties  had  they  not  excepted  to  it.     And  so  they  thought, 
ad   did  except.     Suppose   the  verdict  had  not  been  pat 
a  the  minutes,  and  a  motion  made  at  tlie  next  term  to 
ut  it  on  the  minutes  nunc  pro  tunof    Wonld  not  a  motion 
)r  new  trial  then  be  in  time?    The  stal 
on  for  new  trial  to  be  made  at  the  t«ri 
)nstrned  reasonably.     True,  one  of  the 
len  is  tlie  best  lime  to  get  at  the  facts,  I 
brief  of  the  testimony.     But  another, 
)n,  was  that  the  record  was  complete  w 
le  parties  iiad  a  right  to  treat  ihe   lit 
ponn  v8.  Clark,  47  Georgia,  374 ;   Go 
:ellif,  252,  (4th  head-note) ;   Tarver  vs. 
88  ;    Candler  vs.  Hammond,    23  Georg 
lat  the  defendant  was  entitled  to  a  nei 
F  his  case,  it  would  be  a  total  perversioi 
le  new  trial  laws  to  deny  it  liecanse  hi 
rcumstances,  move  for  it  at  the  term, 
wn  motion,  set  aside  the  verdict.     He  1 
ir.     To  move  would  have  Iweo  disres) 
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since  to  do  so,  he  would  have  to  refuse  to  recognize  the  order 
of  the  court.  The  act  of  the  court  ought  not  to  injure  any 
man.  It  must  also  be  remembered  that  a  motion  was,  in 
fact,  made  at  the  proper  term,  and  service  of  it  acknowledged. 
The  motion  was  not  completed  by  filing  a  brief  of  the  testi- 
timony,  because  of  the  order  of  the  judge  setting  aside  the 
verdict.  Why  does  not  the  party  have  a  right  to  amend  his 
motion  by  now  filing  the  brief?  See  Poj)€  vs,  Toombs^  20 
Georgia,  762  ;  Dunn  V8,  Crozier,  17  Georgia,  70  ;  Hamilton 
vs,  Gmyers,  25  Ibid.,  J  68  ;  41  Ibid,,  557. 

2.  Upon  the  merits  of  the  motion,  we  tliink  there  was  no 
abuse  of  the  discretion  of  the  court.  The  verdict  was  not 
sustained  by  the  evidence.  The  jury  doubtless  did  as  they 
thought  right.  Perhaps,  in  good  morals,  the  father  ought  to 
pay  this  debt;  but  the  obligation  to  do  so  is  not  made  out  ac- 
conling  to  law,  and  courts  and  juries  are  bound  by  the  law. 
There  are  many  imperfect  obligations,  which,  whilst  men  of 
high  honor  acknowledge  them,  tiie  law  does  not  recognize, 
and  so  far  as  we  can  judge,  this  seems  to  be  one  of  them. 
Judgment  affirmed. 


Edmund  Byne  d  al,  plaintiffs  in  error,  vs.  William  Byne, 

defendant  in  error. 

^Vhen  on  application  for  an  injunction,  the  chancellor  grants  a  temporary  res- 
training order  until  the  hearing,  and  after  this  and  before  the  hearing,  the 
defendant  violates  said  restraining  order,  and  takes  possession  of  land  in 
defiance  thereof,  it  is  competent  for  the  chancellor  at  the  hearing,  though 
he  may  refuse  the  injunction,  to  direct  the  sheriff  to  restore  the  parties  to 
their  status  at  the  time  the  bill  was  filed. 

Injunction.     Before  Judge  Gibson.     Burke  county.     At 
Cliambers.     February  11th,  1876. 

The  above  head-note  sufficiently  reports  this  case. 

John  J.  Jones;  S.  A.  Corker;  R.H.  Clark,  for  plain- 
tiffs in  error. 

A.  M.  KooEKS;  John  T.  Shewmake,  for  defendant. 


lUPREME  COURT  OF  GEORGIA. 

Bjne  VI.  Byne  et  al. 
,  Judge. 

le  Judgment  of  the  chnncellor  in  tliis  case  the  def<>iHl- 
bill  were  clearly  in  contempt  of  his  order.  He  so 
lus,  and  declares  that  the  posspssiun  ought  to  be  re- 
1  was  when  this  bill  was  filed.  The  only  question  is 
was  competent  for  the  court  to  take  the  method  lie 
■ce  hisjndgment  declaring  they  had  violated  tlie  in- 
Ordinarily,  the  process  of  attachment  for  contempt 
e  <)f  enforcing  a  judgment  that  an  injunction  hu 
:ed:  Coile,  sections  4218,  4216.  But  we  do  not 
is  remedy  is  the  only  remedy.  Section  4213  de> 
the  court  may  mould  its  decrees  to  meet  theeii- 
the  case,  and  to  enforce  tliem  when  rendered.  As 
'  course,  the  enforcement  ought  nii(  to  be  oppres- 
itliin  fair  limits  we  see  iio  limitation  of  the  judge 
«ss  of  attachment.  In  England  there  Vas  a  writ 
»  by  which  ap  officer  did  just  what  the  sheriff  is 
do  here.  We  think  the  defendant  has  nothing  to 
f.  The  remedy  adopteit  is  leas  harsh  than  that  of 
imprisonment,  anil  is  perhaps,  under  the  evidence, 
st  likely  to  attain  with  peace  the  end  sought.  We 
:  as  true  that  the  imly  right  of  the  judge  to  |ttse 
Lurns  ui>oa  his  judgment  that  the  defendants  werv 
t.  But  we  think  fAof  tlie  judge  does  distinctly  ad- 
is  order.  And  as  we  have  said,  we  do  not  think 
led  to  the  process  of  attachment  for  the  euforce- 
]  judgment, 
it  affirmed. 


Byng,  plaintiff  in  error,  vs.  Edmumd  Bvne  H  tU., 
defendants  in  error. 

dence  submiHed  to  (he  chancellor  upon  the  he^ng  of  a  motion 
in  was  coDflicting,  hia  discretion,  exercised  in  refusing  the  appti- 
not  be  conttolled. 
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Injunction.     Before  Judge  Gibson.     Burke  county.     At 
Chambers.     February  11th,  1876. 

For  the  facts  of  tliis  case,  see  the  decision. 

A.  M.  RoDGERS  j  John  T.  Shewmake,  for  plaintiff  in  er- 
ror. 

John  J.  Jones;  R.  H.  Clark;  S.  A.  Cokker,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, Edmund  Byne  and  Xiouis  H.  Routzahn,  alleging  that 
the  defendants  have  entered  upon  and  are  in  possessijon  of  his 
land,  and  refuse  to  move  away;  that  he  rented  the  land  to 
Routsahn  for  die  year  1873,  but  declined  to  rent  it  to  him  for 
another  year.  At  the  beginning  of  the  year  1874  Edmund 
Byne,  the  other  defendant,  moved  his  family  there,  and  both 
defendants  au<l  their  families  are  living  upon  the  land,  con- 
trary to  the  wishes  of  complainant,  and  refuse  to  move  away^ 
both  denying  that  they  hold  tiie  premises  under  him ;  that  he 
sued  out  a  warrant  against  Rontzahn  as  a  tenant  holding  over; 
that  he  filed  a  counter-affidavit,  and  the  proceedings  have 
been  returned  to  the  superior  court,  and  complainant  is  un- 
able to  obtain  possession  of  his  property ;  that  said  defeud*- 
ants  threaten  violence  to  complainant  and  his  tenants,  and 
prevent  him  from  the  cultivation  of  his  said  land,  etc.,  to  his 
great  damage  and  irreparable  injury,  and  that  said  defendants 
are  insolvent.  Wherefore  he  prayed  that  the  defendants  might 
be  enjoined  and  restrained  from  any  interference  with  the  use 
and  occupation  by  complainant  and  his  servants  of  the  ^'Pond 
field''  and  the  ''Henry  Byne  place,"  and  from  committing 
any  farther  disturbance  or  waste  thereon.  The  presiding 
judge  granted  an  order  to  show  cause  why  the  injunction 
prayed  for  should  not  be  granted,  and  in  the  meantime  grant- 
ed a  restraining  order  until  the  hearing  thereof.  The  defend- 
ants answered  the  bill,  denying  the  complainants'  title  to  the 
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land,  alloging  that  it  was  the  property  of  Henry  Byue  at  tlie 
time  of  his  death,  who  died  in  possession  of  tiie  same;  tliat 
John  S.  Byne  was  tiisadminislrator,  and  defendants  held  pos- 
session of  the  land  under  him  as  his  tenants.  John  S.  Uyne 
Bled  his  affidavit,  affirming  the  truth  of  the  defendanig'  an- 
swer, ami  prayed  tliat  he  might  be  made  a  party  defendant  to 
the  complftinunt'tj  bill,  alleging  tiiat  he  was  solvent,  and  iible 
to  respond  to  tlie  complainant  in  damages  for  the  acts  of  liis 
tenants  in  respect  to  their  poBsesaion  of  the  land  in  contro- 
versy. There  were  several  affidavits  read  on  the  hearing  be- 
fore the  judge,  whicli,  as  \b  ngnally  the  case,  were  conflicting. 
The  presiding  judge  refused  to  grant  the  injunclion  prayed 
for,  and  ihe  complainant  excepted.  The  granting  and  con- 
tinuing of  injunctions,  must  always  rest  in  the  sound  discre- 
tion of  the  judge  according  to  the  circumstances  of  each  case: 
Code  3220.  In  view  of  the  &cts  contained  in  the  record  of 
this  case,  we  will  not  interfere  to  control  the  exerrfee  of  the 
discretion  of  the  presiding  judge  in  refusing  the  injunction. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Charles  A.  Robbe,  plaintiff  in  error,  vs.  W.  C.  Hewitt, 
defendant  in  error. 

1.  where  an  order  was  passed  allowing  the  defendants  thirty  days  aSlei  the 
adjournment  of  court  within  which  to  prepare  a 

and  to  hive  the  Eame  allowed  by  the  judge,  and 
and  have  approved,  or  agreed  to,  a  brief  of  ihe  t^ 
done  within  the  lime  specified,  but  Che  judge,  in  | 
teslimony,  ordered  Ihe  same  to  be  iiled,  the  failu 
the  brief  cf  the  testimony  in  the  clerk's  office  wi 
not  a  valid  ground  on  which  to  dismiss  the  molior 

2.  The  judgment  of  the  court  below  in  ordering  a  ni 
fered  with  unless  his  discretion  has  been  manifest! 

New  trial.  Practice  in  the  Superior  O 
McCuTCHEN.  Catooea  County.  At  C 
ber  9tb,  1874. 


Tin 


ATLANTA,  JANUARY  TERM,  1875.         261 

Robbe  vs.  Hewitt. 

For  the  facts,  see  the  decision. 

Johnson  &  McCamy,  for  plaintiff  in  error. 

A.  T.  Hackett;   Shumate  &  Williamson;   L.  E. 
Bleckley,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  an  open  account,  and  to  enforce  a  mechanic's  lien. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  of  $702  10,  with  interest,  and  decreed  a 
mechanic's  lien  on  the  property  and  premises  u{)on  which  the 
gas-works  were  erected.  The  defendant  made  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  strongly  and 
decidedly  against  the  evidence,  and  the  weight  of  the  evi- 
dence, an4  because  the  verdict  was  contrary  to  the  charge  of 
the  court,  and  for  newly  discovered  evidence.  The  court,  on 
hearing  the  motion,  granted  a  new  trial,  whereupon  the  plain- 
tiff excepted. 

1.  When  the  motion  for  a  new  trial  came  on  to  be  heard 
the  plaintiff  moved  the  court  to  dismiss  it  on  the  ground  that 
the  motion  for  new  trial  and  brief  of  evidence  had  not  been 
filed  in  the  office  of  the  superior  court  of  Catoosa  county 
within  thirty  days  from  the  adjournment  of  said  court,  which 
motion  was  overruled,  and  the  plaintiff  excepted.  It  appears 
from  the  record,  that  on  the  last  day  of  the  court  at  which 
the  trial  was  had,  there  not  being  time  to  prepare  the  motion 
for  a  new  trial,  the  court  passed  an  order  that  the  defendant's 
counsel  should  have  thirty  days  from  the  adjournment  of  the 
court  to  make  out  a  motion  for  new  trial  and  have  the  same 
allowed  by  the  judge,  and  within  which  to  prepare  and  have 
allowed,  or  agreed  to  by  counsel,  a  brief  of  the  testimony  in 
the  case,  which  order  was  granted  on  the  7th  of  August,  1874. 
On  the  31st  of  August  thereafter  the  brief  of  the  testimony 
was  agreed  to  by  counsel,  approved  by  the  judge,  and  ordered 
to  be  filed.     When  the  motion  for  a  new  trial  was  presented 
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x>  the  plaintiff's  eouDSel  on  Ihe  8th  of  September,  they  agreed 
n  writing  to  waive  the  filing  of  the  motion  for  new  trial  and 
}rief  of  evidence,  and  agreed  that  the  same  be  retained  for 
:he  purpose  of  a  hearing  at  Murray  or  Whitfield  coDrt,re- 
terving  their  right,  if  they  had  any,  because  of  the  papers 
lot  having  been  filed  in  thirty  days  from  the  adjournment  of 
he  court.  By  the  consent  of  the  parties,  tlie  motion  for  a 
lew  trial  was  heard  at  chaml>ers  on  the  9th  of  November, 
1874,  when  the  motion  to  dismiss  was  made.  The  order  of 
:he  judge  did  not  s|>eGify  within  what  time  the  brief  of  the 
evidence  should  be  filed,  for  the  reason,  we  pi-esume,  that  the 
notion  fur  new  trial  was  to  be  heard  in  vacation,  and  tlie 
>rief  of  the  evidence  had  been  agreed  to  by  the  counsel,  and 
ipproved  by  the  judge,  therefore  the  filing  of  it  in  the  clerk's 
>fEoe  prior  to  hearing  the  motion  would  have  been  a  mere 
natter  of  form  not  aSecting  the  merits  of  the  motion  on  the 
tearing  thereof. 

Under  the  facts  of  the  case,  there  was  no  error  in  the  refusal 
)f  the  court  to  dismiss  the  motion  for  a  new  trial. 

2.  The  main  question  in  issue  between  the  parties  on  the  trial 
)f  the  case,  was  as  to  the  performance  of  the  gas-works  which 
,lie  plaintiffhad  erected  on  the  defendant's  premises, and  whetb- 
!r,  under  the  evidence,  the  plaintiff  was  entitled  to  a  mechauiti's 
ien.  In  view  of  the  evidence  contained  in  the  record,  the 
granting  of  the  new  trial  by^  the  presiding  judge  was  not  bqcIi 
to  abuse  of  the  discretion  vested  in  him  by  law  as  tt>  make  it 
llegal. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Ella  8.  Welis,  plaintiff  in  error,  vs.  L,  N.  Smith  &  Com- 
pany, defendants  in  error. 

^  married  womui  who  has  a  separate  estate,  may  engage  her  husband  to  act 
as  het  agent  in  the  transaction  of  any  business  she  may  have,  and  if  she  do 
so,  his  acts  as  such  agent  stand,  as  to  her  and  the  world,  as  do  the  acts  of 
other  agents, 
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Husband  and  wife.  Principal  and  agent.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  November 
Term,  1874. 

An  exeeution  in  favor  of  Smith  &  Company  against  S.  T. 
<&H.  P.  Wells  was  levied  upon  certain  personalty  as  the  prop- 
erty of  H.  P.  Wells,     A  claim  thereto  was  interposed  by  his 
wife,  Ella  8.  Wells.     Upon  the  trial  of  the  issue  thus  formed 
the  court  charged  the  jury  as  follows:  ''That  if  it  should  ap- 
pear from  the  testimony  in  this  cnse  that  the  claimant,  Ella 
8.  Wells,  had  trust  property,  the  right  to  the  use  thereof  be- 
ing in  her,  and  she  permitted  her  husband,  H.  P.  Wells,  one 
of  the  defendants  in  ji,  fa,^  to  have  possession  of  her  said 
trust  money  and  buy  pmperty  with  it,  the  property  thereby 
bought  was  his  property,  and  subject  to  this  ji.  fa.^  and  if  she 
wished  it  otherwise,  she  could  go  and  buy  the  property  herself 
as  a  feme  solcy  or  give  authority  in  writing  for  it  to  be  done.^' 
Counsel  for  claimant  requested  the  court  to  charge  as  fol- 
lows :  "  If  they  believe  from  the  evidence  that  the  claimant  was 
a  married  woman,  and  had  a  sejiarate  estate,  and  gave  to  her 
husband  money,  being  part  of  said  estate,  to  purchase  for  her 
the  property  claimed,  and  the  husband  so  purchased  it,  then 
the  property  is  not  subject  to  the  plaintiff's  Ji,  fa" 

The  court  refused  thus  to  charge.     To  the  instructions  given 
and  the  refusal  to  charge,  the  claimant  excepted. 

TJie  jury  found  the  property  subject.     Error  is  assigned 
upon  the  above  grounds  of  exception. 

B.  H.  Crawford;  W.  A.  Little,  for  plaintiff  in  error. 

G.  K.  Thomas,  for  defendants. 

McCay,  Judge. 

We  see  no  reason  why  a  married  woman  who  has  a  separ- 
ate estate,  may  not  make  her  husband  her  agent  He  may 
make  her  his  agent.  He  may  be  her  trustee :  Code,  section 
1759.      We  think  the  charge  of  the  court  was  entirely  too 
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sweeping.  Without  doubt,  if  tlie  wife  let 
her  money,  and  tie  bought  property  with  it 
n  purchaser  from  him,  without  notice,  wc 
But  a  creditor,  unless  he  gives  credit  onthi 
erty,  does  not  stand  in  the  same  situation, 
ought  to  be,  subject  to  a  man's  debts,  unles 
less  the  true  owner  permits  him  to  act  as  t 
as  to  entrap  others  logivecredit  on  it,  and  th 
because  it  is  his,  but  by  reason  of  the  equi 
favor  of  tiie  purchaser  or  creditor,  who  hf 
be  deceived  by  the  negligence  or  fraud  c 
There  seems  to  be  nothing  in  the  evidence 
property  issubject.  And  as  the  jury  must 
charge,  erroneous  at  it  was,  there  ought 
Judgment  reverb. 


AsHEB  Ayres,  plaintiff  in  error,  vs.  T.  L. 
ant  in  error. 

There  being  no  question  of  fact  involved  upon  the  hea 
up  yrjvnUai  certiorari  from  a  justice's  court,  and  lh< 
made  a  final  decision  thereon  without  sending  the  s: 
lions,  its  discretion  will  not  be  controlled  unless  mai 

Certiorari.     New  trial.     Judgments,     B 
Bibb  Superior  Court.    October  Term,  187' 

This  case  is  sufficiently  reported  in  the  d< 

NisBETT,  Bacon  &  Hineb,  by  John  C.  '. 
plaintiff  in  error. 

A.  Pboudfit,  by  Samuel  Hall,  for  de 

Waener,  Chief  Justice. 

This  was  a  certiorari  from  a  justice's  cou 
of  which  in  the  su^Krior  court  the  cerUari 
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and  a  judgment  awarded  in  favor  of  the  plaintiff  for  the  sum 
of  $48  50.     To  the  awarding  of  said  judgment  the  defendant 
excepted.     By  the  3d  section  of  the  act  of  1850^  (substantially- 
embodied  in  the  4067th  section  of  the  Code^)  it  is  declared 
*'  that  in  all  cases  where  the  error  committed  in  a  justice's 
court  is  an  error  in  law  which  must  finally  govern  the  case^  and 
in  all  other  cases  where  the  judge  of  the  superior  court  shall 
be  satisfied  there  is  no  question  of  fact  involved  which  makes 
it  necessary  to  send  the  case  back  for  a  new  hearing  ip  the 
justice's  court,  then  it  shall  be  the  duty  of  said  judge  to  make 
a  final  decision  in  said  case,  without  sending  it  back  to  the 
justice's  court  with  instructions."     In  this  t»se,  the  judge  of 
the  superior  court  was  satisfied  that  there  was  no  question  of 
fiict  involved  whicli  made  it  neceasary  to  send  the  case  back 
to  the  justice's  court  for  a  new  hearing,  and  this  court  will 
nut  control  the  exercise  of  the  discretion  conferred  on  the 
judge  by  the  statute,  unless  that  discretion  has  been  mani- 
festly abused.    It  appears  from  the  evidence  in  the  record 
that  the  services  rendered  by  the  plaintiff  for  the  defendant, 
was  worth  the  amount  charged  therefor,  as  well  for  the  re- 
covery of  his  own  property,  which  might  have  been  lost  to 
him  bat  for  the  services  rendered  by  the  plaintiff,  as  the 
$98  00  in  money  which  was  recovered  for  him.     From  the 
facts  disclosed  by  the  record,  there  was  not  such  an  abuse  of 
the  discretion  conferred  by  the  statute  on  the  judge  of  the  su- 
perior court  in  making  a  final  decision  in  the  case,  without 
sending  it  back  to  the  justice's  court,  which  will  authorize 
this  court  to  interfere  and  control  the  exercise  of  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Vox-  uv.  1 8. 
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Putney  i/i.  Swift,  Marphy  &  Company. 

Louis  Putkby,  plaintiif  in  error,  iw.  Swift,  Mitepht  & 
Company,  defeu<lant8  in  error. 

If  A.  and  B  contract  that  A  shall  serve  B  as  a  clerk  for  four  months  at  i  sped' 
fied  rote  per  month,  and  B  refused,  on  the  application  of  A,  to  permit  tiini 
to  enter  on  the  work,  A  has  a  right  to  recover,  not  his  four  months'  wifO, 
but  the  damages  which  have  come  to  him  from  B's  breach  of  contiacL 

Contracts.  Damages.  Master  and  serraaL  BeforeJo'lge 
Jahbs  Johnson..  Mi;ac<^^  Superior  Court  November 
Terra,  1874. 

Putney  brouglit  suit  against  Swid,  Murphy  &  Compan;^) 
alleging  that  on  the  5th  of  December,  1869,  defenilants  em- 
ployed him  as  yardsman  and  ship^Kr  for  their  warehouse,  rmiu 
the  1st  of  January,  1870,  to  the  Ist  day  of  June  of  the  same 
year;  that  defendants  were  to  pay  him  at  the  rale  of  {75  00 
per  month  for  such  service;  that  on  the  1st  of  January,  1870, 
plaintiiT  went  to  defendants  and  offered  to  carry  out  said  coo- 
tract  and  enter  on  the  duties  which  he  had  contracted  to  per- 
form ;  that  defendants  refused  to  allow  plaintiff  to  perform  liis 
contract,  and  refused  to  pay  him  the  amount  stipulated. 

Defendants  pleaded  the  general  issne. 

The  court  charged  the  jmy,  "that  the  measure  of  damages 
contended  for  by  plaintiff's  counsel,  to-wit:  that  if  the  con- 
tract was  made,  as  allied  by  plaintiff,  and  defendaots  refused 
to  accept  the  services  of  plaintiff  under  said  contract,  that  the 
pimntiff  was  entitled  to  recover  the  money  agrt'ed  to  be  iKtid 
plaintiff  by  defendants,  is  not  the  measure  of  tiaraages  iu  thU 
case;  but  plaintiff  is  only  endlled  to  recover  such  dama^v^ 
he  has* shown  that  he  has  sustained  by  reason  of  the  refusal  of 
defendants  to  accept  his  services;  that  he  can  only  recover  the 
difference  between  what  he  was  to  receive  for  his  services  aiii\ 
what  he  may  have  received  or  could  have  received  from 
others." 

To  ihis  charge  the  plaintiff  excepted. 

The  jury  foand  for  the  plaintiff  five  cents. 

Error  is  assigned  upon  the  above  ground  of  exc(>ptton. 
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Blakdford  &  Garrard,  for  plaintiff  in  error. 
No  appearance  for  defendants. 

McCay,  Judge. 

« 

The  ca.ses  in  8  Georgia,  190,  14  Ibid.,  135,  and  21  Ibid., 
167,  are  all  cases  where  the  servant  (overseer,)  had  actually 
entered  upon  the  performance  of  the  duties  undertaken  and 
was  discharged ;  and  the  provisions  of  section  2217  apply  to 
the  same  state  of  facts.     The  case  at  bar  is  not  that  case. 
Here  the  relation  of  master  and  servant  did  not,  in  fact,  com- 
mence.   The  employee  did  not  enter  on  the  service.     The 
books  make  a  clear  distinction  in  the  cases.     The  rule,  as  laid 
down  in  8  Georgia,  192,  and  adopted  by  the  Code,  is  taken 
from  the  summary  of  Mr.  Smith  in  his  book,  Master  and 
Servant,  page  95,  and  is,  in  terms,  applicable  to  a  servant 
wrongfully  discJuirged.     A  suit  for  refusing  to  permit  the 
plaintiff  to  enter  on  the  duties  he  is  employed  to  perform 
stands  on  a  different  footing.     He  can  only  recover  the  dam- 
ages he  has  suffered.     It  stands  like  any  other  breach  of  con- 
tract, as  a  contract  to  buy  corn  or  cotton,  or  to  do  any  other 
thing.    The  measure  of  damages,  as  laid  down  in  8  Georgia, 
1 92,*and  the  Code,  seems  anomalous,  and  it  is  difficult  to  sus- 
tain them,  either  on  principle  or  by  authorities.     That  case, 
anil  the  other  cases  in  our  books  and  the  provisions  of  the 
Code,  all  apply  to  overseers;  and  whilst  it  is  not  apparent  that 
there  ought  to  be  any  distinction  between  this  class  of  servants 
an^  others,  yet  as  they  were  a  large  and  influential  class,  un- 
rff-r  onr  old  system  special  rules  might  be,  for  reasons  of  pub- 
lic policy,  applicable  to  them.     Undoubtedly,  at  common  law, 
even  as  to  discharged  servants,  the  measure  of  damages  was 
for  the  jury^  under  the  proof.     It  might  be  less  or  more  than 
the  contract  price:  See  Smith  on  Master  and  Servant,  98,  99. 
We  4I0  not  feel  authorized  to  go  further  than  these  cases  and 
the  Code  go,  to-wit:  to  apply  the  rule  further  than  to  dis- 
<*barged  servants.    Obviously,  the  rule  is  not  a  fair  one.    The 
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servant  may  have  got  no  damage.     He 
better  wages,  and  it  is  bad  policy  to  eno 
We  tliink  the  chai^  of  the  court,  undi 
was  right. 
Judgment  atSrined. 


William  H.  Visage,  plaintiff  in  en 
Kelkab  d  al.,  defeodanb 

Where  the  transactions  between  the  parties  were 
vils  in  support  of  the  bill  and  answer  respectiv< 
cretion  of  the  chancellor  in  granting  an  injui 
ceiver,  urill  not  be  controlled. 

Injunction.  Receiver.  Before  Jndj 
ty.     At  Chambers.     January  18th,  18' 

For  the  facts,  see  the  decision. 

Foe,  Hall  Sl  Loftok,  for  plaintiff 

J.  A.  J..C.  RuTBBBPORD,  for  defend 

Wahheb,  Chief  Justice. 

On  Janoary  3d,  1873,  Visage  exchi 
one  hundred  and  one  acres  of  land  in 
hundred  acres  in  Terrell  county.  Vij 
deed  to  the  Bibb  land,  and  took  McKe 
Terrel  land  agreeing  to  pay  twenty  bales 
in  exchange.  Upon  this  Visage  snrr 
the  Bibb  land  and  moved  on  that  in  Ter 
put  twantB  on  the  Bibb  land,  and  in  Jnn 
Tor  $1,000  00,  in  two  installments  of  | 
ipectively,  on  2tfth  day  of  Derember, 
^ve  him  bond  for  titles ;  previously  h 
Visage  another  deed  to  this  land,  road< 
lis  wife,  but  Clay  objecting  to  treat  wi 
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destroyed  this  last  deed ;  afterwards  lie  indorsed  and  delivered 
one  of  Clay's  not€s  to  Schofield^  and  then  made  Schofield  a 
deed  to  the  Bibb  laud,  and  also,  as  trustee  for  his  wife  Tabiiha 
B.,  made  him  a  deed  to  six  hundred  acres  of  land  in  Terrell, 
including  therein  the  four  hundred  acres  bargained  to  Visage, 
as  he  allies,  with  the  understanding  between  him  and  Scho- 
field, that  Schofield  would  convey  to  Visage  and  Clay  upon 
compliance  with  their  respective  contracts.     Visage  supposed 
lie  was  dealing  with  McKellar,  and  knew  nothing  of  the  land 
being  incumbered  with  a  trust,  or  of  McKellar's  want  of  title, 
until  some  time  in  the  fpllowing  October,  when  he  visited 
fiibb  county,  had  an  interview  with  McKellar,  and  endeav- 
ored to  have  the  contract  rescinded ;  that  McKellar  then  in- 
formed him  that  he  had  no  title  to  the  land,  that  he  was  in- 
solvent, and  had  nothing  he  could  reach  by  going  to  law ; 
this  is  denied,  but  is  proven  by  Visage's  answer  and  Clay's 
affidavit.     In  November  or  December,  Visage  abandoned  the 
Terrell  county  land  and  came  to  Bibb  and  took  possession  of 
the  land  conveyed  to  MoKellar,  which  was  in  possession  of 
McKellar's  tenants,  by  force  and  fraud,  and  has  remained 
upon  it  undisturbed  during  the  year  1874;   alleges  in  his 
answer  that  in  December,  18"3,  McKellar  agreed  to  meet 
him  at  Macon,  January  1st,  1874,  when  they  would  mutually 
surrender  papers  and  cancel  the  trade  ;  that  they  accordingly 
met,  but  McKellar  excused  himself  for  not  complying,  saying 
that  Sclioiield  had  the  papers  and  would  not  deliver  them  to 
iiiin.     This  is  denied  by  McKellar.     McKellar  charges  that 
lie  ooiild  take  no  steps  to  oust  Visage  from  the  possession  of 
the  Bibb  county  lands  because  of  the  title  to  Schofield,  who 
would  not  institute  proceedings  for  that  purpose,  as  he  desired, 
to  recover  the  land  to  his  own  use,  in  violation  of  the  trust 
on  which  he  obtained  the  deed ;  he  also  stated  in  one  of  his 
aiEclavits  that  Schofield  had  gotten  an  advantage  in  the  con- 
veyance of  the  Terrell  county  land,  of  which  he  was  endeav- 
oring to  avail  himself;  alleges  Visage's  insf)lvency,  and  claims 
|x>a6e8sion  of  the  Bibb  land  and  the  rents  and  profits  arising 
cherefrom  as  indemnity  for  his  indorsement  and  as  security 
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for  tlie  collectioD  of  Clay's  note  for  $500  00,  which  be  siill 
holds;  amends  Iiis  bill  by  making  his  wife  a  party,  and  she, 
togi-'tlier  with  him,  offers  to  carry  out  these  cootracts  upon 
compliance  with  the  terms  originally  agreed  on. 

Visage  converts  his  answer  into  a  cross-bill  and  prayed  re- 
scisioo  of  the  contract.     Ujion  this  state  of  facts,  SclioSeld  was 
uijoincd  from  conveying  the  Bibb  lands  and  was  appointeil  re- 
ceiver to  take  charge  of  and  rent  the  same  from  year  to  year, 
until  the  termination  of  the  suit,  unless  Visage  would  give 
bond,  with  approved  securityjin  the  sum  of  $600  00,  witliin 
five  days,  conditionetl  for  the  payment  of  the  rent  and  duma- 
gos  the  jury  might  find  against  him  on  the  trial,  but  in  the 
event  of  his  failure  to  do  so  then  he' was  to  surrender  posses- 
sion to  the  receiver  appointed,  etc.   To  the  granting  the  injunc- 
tion, and  apjK)iiiting  a  receiver.  Visage  excepted.     There  were 
several  afiBdavits  read  od  the  hearing  before  the  judge  in  re- 
s|)ect  to  the  agreements,  and  conduct  of  the  respective  parties, 
which  appear  in  the  record,  and  which  are  very  conflicting. 
In  view  of  the  complicated  state  of  the  transactions  betweeo 
the  parties  as  well  as  their  conduct  in  relatioi 
by  the  original  bill  and  the  answer  of  Visa| 
a  cross-bill,  as  well  as  the  several  conflicting 
edin  the  record,  we  will  iiotinterferetocontr 
the  court  in  granting  the  injunction  and  ap[ 
(Visage  being  insolvent)  until  the  final  heai 
order  that  (he  rights  and  equities  of  the  resp 
he  ascertained  and  adjusted  by  the  decree  ol 
inasmuch  as  Schofield  has  not  answered  the  < 
neither  admitting  or  denying  the  manner  i 
the  title  to  the  land  conveyed  to  him  by  M 
that  the  injunction  be  enlarged  so  as  to  restr 
conveying  the  Terrell  county  land  sold  by  Mi 
until  tlie  final  hearing  of  the  case. 

Judgment  affirmed  with  directions. 
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Darwin  G.  Jonkb,  plaintiff  in  error,  V9.  James  Lynch  d  al., 

executors^  defendants  jn  error. 

The  rerdict  being  contrary  to  the  charge  of  the  court,  a  new  trial  should  have 
been  ordered. 

New  trial.    Charge  of  Court    Before  Judge  Hopkins. 
Fulton  Superior  Court.     March  Term,  1874. 

Beported  in  the  decision. 

John  M.  Culrke  &  Son  ;  Coi  jjer,  Mynatt  &  Collier, 
for  plaintiff  in  error. 

L.  J.  Glenn  &  Son;  A.  W.  Hammond  &  Son,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, on  a  promissory  note  for  the  sum  of  0^600  00,  dated 
23d  June,  1870,  due  twelve  months  after  date.     The  defeud- 
aut  alleged  in  his  plea  to  the  plaintiff's  action,  that  the  note 
was  given  to  the  plaintifis'  testator  in  part  payment  for  a 
tract  of  land  in  the  city  of  Atlanta,  containing  twenty  and 
five-eighths  acres,  more  or  less;  that  at  the  time^f  the  pur- 
chase of  said  tract  of  land  plaintiffs'  testator,  by  his  agent, 
represented  that  said  tract  of  land  was  bounded  on  the  east 
by  Gray  street  in  said  city,  when  in  fact  it  was  not,  there  be- 
ing no  such  street  there;  that  this  street  was  of  great  value  to 
the  property,  and  one  inducement  to  its  purchase,  and  that  the 
consideration  for  which  the  note  was  given  has  partially  failed. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  in  favor  of 
the  plaintifis  for  $4,360  00,  only  finding  for  the  defendant  for 
the  damage  claimed  by  him  under  his  plea  and  the  evidence 
in  sapport  thereof,  the  sum  of  8140  00.    The  defendant  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
contraiy  to  the  evidence,  contrary  to  law,  and  the  charge  ot 
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t.     The  motion  for  a  new  trial  was  overruled,  and  the 
it  excepted, 
vidence  in  the  record  is,  that  in  consequence  of  there 

Gray  street  on  the  eastern  houndarj  of  tlie  land  told, 

waBdimini8hedfrom$50000  to^l.OOOOO.   Sonieof 
esses  estimate  the  damages  as  high  as  $1,000  00,  and 
>t  so  much,  but  the  lowest  estimate  oftiie  damage  sua^ 
f  the  defendant,  proved  by  any  witness,  was  $500  00. 
7t,  afler  chaining  tliejiiry  the  law  applicable  to  the  case, 
them  as. follows:  "If  you  find  i 
lud  see  what  should  betheamou 
it.  For  this  purpose  look  to  the 
e  of  the  land,  see  to  what  extent 
:ned  by  this  representation  ;  that 
];e8."  There  was  no  exception  to  t 
ry.     The  jury,  under  the  char^ 
verdict  that  there  was  a  liability 

in  consequence  of  there  being 
boundary  of  the  land  sold  by  t 
)nr  Judgment,  there  is  evidence 
ed  them  so  to  find.  The  Jury  ha 
ty, '  then,  under  the  ehafge  of 
)  look  to  the  evidence,  to  see  wh 

was  lessened,  and  Qwi,  the  cou 
sure  of  damages.  The  least 
)y  the  evidence,  to  which  the  ju 
I  governed  in. making  up  their  ' 
they  found  that  the  defendant  ha 
,  as  that  was  all  they  deducted 
.  The  verdict  for  only  $140  0 
the  charge  of  the  court,  and  ther 
rse  the  judgment  of  tlie  court  ii 
a  new  trial,  unless  the  plaintifif 
iot  the  sum  of  $360  00,  in  add 
'  the  jury,  so  as  to  make  the  a 
:ted  from  the  principal  of  the  nc 
g  that  amount  from  the  princi 
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that  the  plaintiffii  have  judgment  for  the  balanoe  due  thereon, 
with  interest. 
Judgment  reversed. 


Elizabeth  Emory,  executrix,  plaintiff  in  error,  vs.  James 
G.  Smith,  for  use,  defendant  in  error. 

I.  Where  there  was  a  plea  of  non  est  factum  by  on  executrix,  to  a  note  pur- 
porting to  be  signed  by  the  son  of  the  deceased  for  his  father,  who  was  at 
the  time  helpless  and  unable  to  attend  to  business,  and  the  executrix  was 
present  in  court  at  the  trial,  and-  was  the  widow  of  the  deceased : 

Heldf  that  it  was  error  in  the  court  to  charge  the  jury,  in  effect,  that  if  the 
executrix  could,  by  going  on  the  stand  as  a  witness,  clear  up  any  doubts 
there  might  be  in  the  case,  the  jury  might  take  her  failure  thus  to  be  a  wit- 
ness into  consideration,  and  might  infer  from  such  failure  against  her. 

2,  On  the  trial  of  an  issue  of  non  estfactum^  very  slight  evidence  of  the  exe- 
cution of  the  paper,  is  sufficient  to  justify  the  judge  in  submitting  the  whole 
question  to  the  jury. 

Charge  of  Court.  Evidence.  Witness.  N(ya  est  factum. 
Before  Judge  James  Johnson.  Harris  Superior  Court.  Oc- 
tober Term,  1874. 

Tlie  note  sued  on  was  signed  by  the  son  of  the  testator  for 
his  &ther.  The  proof  showed  tliat  the  father  was  palsied, 
bed-ridden,  and  to  a  large  extent  imbecile.  The  executrix 
was  the  widow.  The  son  denied  the  signature,  but  it  was 
proven  to  be  in  bis  handwriting.  He  denied  also  any  au- 
tiiority  to  sign.     The  consideration  was  shown. 

With  this  statement,  the  case  is  sufiSciently  presented  by 
the  above  head-notes. 

Jambs  M.  Mo;bley;  E.  H.  Worbill,  for  plaintiff  in 
error.  « 

Blanbford  &  Garrard;  L.  L.  Stanford,  for  de- 
fendant. 
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McCay,  Judge. 

1.  We  do  not  think  it  was  proper  for 
e  jury  as  he  did  in  this  case.  There  v 
e  executrix  knew  the  tmth  of  this  tra 
together  an  unfair  inference  whieb  the  j 
ry  to  draw  from  her  £iilure  to  go  on  th< 
at  ifshe'had  made  herself  a  witness,  an< 
}uld  have  shown  this  son  liad  authoH 
ed  on  in  his  fttlier's  name.  How  does 
d  by  her  aworo  plea  denied  it,  and  the ! 
ould  she  go  un  the  stand ;  any  evide 
veo  in  her  own  favor  must  neoessarilj 
gative,  sinoe  it  is  not  poesible  she  oouh 
i  not  get  autliority  ?  He  might  have 
IS  not  present  Her  testimony,  that  as 
d  not  have  authonty,  would  have  be< 
IS  gratuitous,  therefore,  for  tiie  judge 
:th  certainty  knew  the  truth.  Besides, 
e  rule  laid  down  by  the  judge  is  applio 
tnesB  who  is  the  party.  Under  this  ml 
s  for  a  inan  to  fail  to  put  himself  upoi 
i]ptation  to  do  so  is  great  enough,  in  all 
is  addition  to  it.  The  plaintiff  had  s 
ly  not  put  the  presumption  on  him  also 

2.  We  think  there  was  no  error  in  th< 
e  l>aper  to  he  read.  He  did  not  by 
oven ;  the  issue  was  for  the  jury,  and 
nee  was  necessary  to  put  the  paper  bel 
len  the  plea  of  non  eat  faetum  is  the  is 
red  to  say  that  the  judge  has  anytbiuf 
ima  /ode  case. 

Judgment  reversed. 
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Caboune  Cottingham,  plaintiff  in  error,  w.  William  J. 

Weeks,  defendant  in  error. 

In  a  mi  by  a  widow  for  the  homicide  of  her  husbandi  the  record  of  the  ac- 
quittal of  the  defendant,  under  an  indictment  for  the  murder  of  the  hus. 
hand,  is  not  evidence  for  the  defendant  in  the  civil  suit,  and  a  plea  of  such 
acquittal  is  demurrable. 

TorL  Husband  and  wife.  Evidence.  Before  Judge 
James  Johnson.  .Talbot  Superior  Court.  September 
Term,  1874. 

A  report  of  this  case  is  unnecessary. 

H.  L.  Benning  ;  W.  A.  Little,  by  M.  J.  Crawford,  for 
plaintiff  in  error. 

Blandford  &  Garrard;  E.  H.  Worrill,  for  defend- 
ant. 

McCay,  Judge. 

We  have  looked  carefully  into  the  authorities  for  cases  or 
prfncJples  to  sustain  the  right  to  introduce  this  judgment  in 
the  criminal  case  as  evidence  in  the  civil  one.     It  is  not  be- 
t\reen  the  same  parties;  different  rules,  as  to  the  competency 
of  witnesses  and  as  to  the  weight  of  evidence  necessary  to  the 
finding,  exist.     Besides,  the  present  plaintiff  was  in  no  sense 
a  party;  she  had' no  part  nor  lot  in  it;  she  could  not  even  ex- 
amine or  cross-examine  a  witness.     Suffice  it  that  there  is,  so 
far  as  we  can  find,  no  case  to  be  found  to  sustain  the  introduc- 
tion.    The  case  in  23  Georgia,  193,  stands  on  a  different  foot- 
ing.    There,  the  question  was  whether  the  defendant  had  not 
already  been  punished,  and  the  fact,  that  a  fine  had  been  im- 
posed was  offered  to  show  that  the  jury  ought  not  to  punish 
him  again  by  vindictive  damages.     That,  we  think,  was  emi- 
nently  proper,  and  stands  on  entirely  different  principles. 
Tliat  the  state  has  had  a  verdict  of  not  guilty  against  it  can 
i>e  no  evidence  against  the  plaintiff,  and  the  plea  to  that  effect 
is  wholly  irrelevant. 
Judgment  reversed. 
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Rawaon  vs.  Chen; 

i.  Rawsoh,  plaintiff  id  ( 
Cherry,  defendaQt  ii 

lissoiy  note  of  the  date  of  Octob 

t  pleaded  the  scaling  ordinance  I 
'  of  an<r  kind  that  it  was  the  inle 
onfederate  money,  or  Chat  they  c 
nts  nol  competent  for  the  jaty  to 
fact  that  the  note  was  payable  in 


"dlnance.  Before  Judge  S. 
■  Court.     October  Term,  ] 

e  head-note  reports  this  ca 

Clarke;  B.  S.  Wobrii 
in  error. 

lAIX ;  M.  J.  CaAWFOBD, 

Judge. 

i  nothing  in  the  evidence  t 
ig  ordinance  of  1865  by  tt 
the  note  was  afler  June,  11 
w  competent  for  the  com 
inance  except  u[>on  the  kn 
Qtracts  between  those  date 
money  as  the  medium  of  ] 
rticles  bought  or  sold  or  co: 
under  such  circumstances, 
!  was  inequitable,  and  to  j 
in  the  sole  light  of  it  wov 
r  the  truth  was,  that  wliati 
;  might  be,  the  coDstituti( 
«tical]y  of  force.  But,  ki 
must  iu  some  way  appear 
he  letter  of  the  ordinance, 
e  would  be  void,)  but  witi 
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tifies  and  makes  the  ordinance  valid.     In  other  words,  it  must 
appear  expressly,  or  by  implication,  that  the  parties  were  con- 
tracting with  reference  to  something  else  as  a  measure  of  value 
than  gold  and  silver.     I  am,  myself,  disposed  to  think  that 
the  courts  will  take  notice,  as  a  historical  fact,  of  the  medium 
of  circulation,  after  Confeilerate  money  got  into  circulation, 
although  I  believe  my  brethren  do  not  fully  concur  in  that 
view.    But  I  cannot  say  that  the  date  of  this  note  is  within 
that  period.     In  fact,  we  all  know  it  was  not.     It  was  for  the 
])arties'to  prove  by  facts  what  was  the  intent.    We  do  not  say 
that  the  intent  must  have  iJeen  expressed  in  writing  or  in 
words;  but  the  fects  should  bring  the  contract  within  the  rea- 
son that  justifies  tlie  ordinance.     As  I  have  said,  the  date  of 
this  note  (October  17,  1861,)  does  not.     There  was  no  other 
evidence.     Prima  /acte,  in  October,  1861,  ten  cents  a  pound 
meant  ten  cents  in  money.     If  the  currency  was  something 
e/se  at  that  date,  that  fact  should  appear.     If  there  was  any 
fact  from  which  it  was  inferable  that  they  did  not  deal  with 
reference  to  gold  and  silver,  it  ought  to  have  appeared. 
Judgment  reversed. 


Pleasant  H.  Whitaker,  plaintiff  in  error,  w.  John  T. 

EiBBY,  defendant  in  error. 

The  holder  of  a  promissory  note,  believing  it  waCs  paid  off  in  a  trade  he  sup- 
posed he  had  made  with  the  principal,  so  informed  the  security,  who  knew 
nothing  to  the  contrary  for  five  years,  when  suit  was  brought  on  it : 

Held^  that  this  conduct  of  the  holder  discharged  the  security. 

Promissory  notes.  Principal  and  security.  Before  Judge 
Hall.     Coweta  Superior  Court.     September  Term,  1874. 

On  February  2d,  1866,  Whitaker  brought  complaint  against 
William  B.  Blalock,  as  principal,  and  John  T.  Kirby,  as  se- 
curity, on  a  note  dated  December  20th,  1860,  whereby  they 
promised  to  pay  to  the  plaintiff  or  bearer,  by  December  25th 
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next,  $250  00.  Kirby  pleaded  that  in  the  latter  part  of  the  year 
1861  or  the  first  part  of  1862,  the  plaintiff  told  him  that  the 
note  sued  on  was  paid  off,  thus  throwing  him  off  his  guard 
and  preventing  him  from  taking  security  from  the  principal 
to  indemnify  him  against  loss,  which  said  principal  was  able 
and  willing  to  give;  that  he  was  thereby  induced  to  permit 
said  principal  to  dispose  of  all  his  property,  and  to  mdve  be- 
yond the  jurisdiction  of  this  court;  that  he  was  thereby  pre- 
vented from  giving  the  said  plaintiff  notice  to  sue  on  said 
note,  which  he  fully  intended  to  do  had  he  not  been  misled 
by  the  plaintiff. 

Upon  the  trial  of  the  issue  thus  formed,  evidence  was  in- 
troduced to  show  that  the  defendent  Kirby  was  an  accommo- 
dation indorser;  that  in  the  latter  part  of  1861,  or  first  of 
1862,  the  plaintiff  informed  Kirby  that  he  had  purchase<l  a 
half-interest  in  the  tan-yard  of  the  defendant  Blalock,  \ud 
that  the  note  sued  on  was  paid  off  in  tiie  trade. 

Testimony  was  aUo  intro%luced  supporting  the  other  alle- 
gations of  the  plea. 

The  plaintiff  in  his  testimony  admitted  that  the  purchase 
of  the  half  interest  in  the  tan-yard  was  agreed  upon,  but  de- 
nied that  the  sale  to  him  was  ever  really  consummated.    He 
denied  that  the  note  in  the  suit  was  ever  mentioned  t6  Bla- 
lock in  connection  with  said  purchase,  but  admitted  that  he 
had  no  doubt  that  if  said  trade  had  been  completed  said  note 
w(  uld  have  been  used  in  part  payment.     He  stated  that  he 
did  not  recollect  the  conversations  referred  to  in  the  evidence 
introduced  for  the  plaintiff,  in  which  he  admitted  that  said 
note  bad  been  paid,  but  that  if  he   participated  in  such  con- 
versations he  must  have  told  the  truth,  which  was  as  he  now 
testified  to. 

The  jury  found  against  the  defendant  Blalock,  and  in  &vor 
of  Kirby.  The  plaintiff  moved  for  a  new  trial  because  the 
verdict  was  contrary  to  the  law  and  the  evidence.  The  mo- 
tion was  overruled  and  the  plaintiff  excepted. 

* 

Samuel  Freeman  ;  J.  B.  S.  Davis,  for  plaintiff  in  «rror. 


1^ 
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Orlando  McClendon,  by  P.  H.  Brewster,  for  defend- 
ant. 

McCay,  Judge. 

• 

Tlie  evidence  that;  the  plaintiff,  after  the  note  sued  on  had 
matuitd,  notified  tlie  defendant  Kirby  that  it  was  settled  by 
the  principal,  Blalock,  is  almost  conclusive      Indeed,  tlie  ver- 
dict of  the  jury  could  have  been  sustained,  had  they,  under 
this  evidence,  found  for  the  defendant  on  the  plea  of  payment. 
But  we  think  this  case  comes  within  section  2154  of  our 
Code.     That  section  is  in  these  words :  "Any  act  of  the  cred- 
itor^ before  or  after  judgment  against  the  principal,  which  in- 
jures the  security  or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  him."     It  was  contended  in 
arghment  l)efore  us  that  as  there  is  no  affirmative  proof  that 
ihe  principal,  Blalock^  is  now,  or  has  bren  at  any  time  since 
the  maturity  of  the  note,  or  since  this  notice  that  it  was  paid  off 
was  given,  any  less  solvent  than  he  was  then,  it  follows  that 
there  is  no  evidence  that  the  security  has  been  injured,  and 
thaty  therefore,  he  is  not  discharged.     To  this  it  might  be  re- 
plied that  there  is  someevidence  of  this.    The  eld^r  Kirby  does 
tpstiiy  tliat  after  the  making  of  the  note  Blalock  did  become 
less  reliable,  so  that  Ae  would  have  less  readily  gone  his  se- 
curity.    It  alsQ  appears  that  Blalo<?k  has  left  the  state.     To 
this  it  is  replied  that  tiiis  was  after  suit  w&s  brought,  and 
tlierefore,  after  notice  that  plaintiff  was  denying  the  payment 
But  there  is  no  proof  that  Kirby  ever  knew  the  truth  of  the 
case  until  this  trial.     He  supposed  the  note  was  paid  off,  and 
at  tfie  first  trial  it  seems  he  so  satisfied  the  jury.     And  even 
now  the   contrary  of  this  is  only  made  out  by  tlye  plaintiff's 
own  evidence.     Is  there  any  proof  that  he  informe<l  Kirby 
before  Blalock  left,  how  the  many  facts  appearing  to  establish 
the  payment  were  to  be  explained,  to-wit:  that  the  trade  pay- 
ing* the  note  was  in  fact  made  and  acted  on^  and  only  failed 
to  be  perfect  because  Whitaker  submitterl  to  Blalock's  ille- 
gal repudiation  of  his  contract?    But  we  are  clear  that  this 
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conduct  of  Whitaker,  in  notifying  Kirby  that  the  note  was 
paid  off,  and  permitting  him  to  remain  in  ignorance  of  the 
truth,  from  1861   until  1866,  was,  of  itself,  a  discharge  of 
Kirby,  under  the  statute.     The  language  of  the  Code  is  not 
only  "  injures  the  security,''  but  "exposes  him  to  greater  lia- 
bility or  increases  his  risk."     This  court,  in  Toomer  vs.  Bickr 
eraoUj  37  Georgia^  428,  held  that  the  failure  of  the  moitgagee    . 
to  put  upon  record  a  mortgage  given  to  secure  the  debt  by 
the    principal,  discharged  the    security,  though  it  did  not 
affirmatively  appear  that  the  security  was  injured ;  under  such 
failure  he  was  liable  to  have  l)een  injured,  bis  risk  was  in- 
creased.    This  is  a  much  stronger  case.     Here  the  security 
was  allowed,  for  nearly  .five  years,  to  rest  under  the  belief 
produced  by  the  plaintiff's  own  declaration,  that  the  note  was 
paid  off.     Under  the  law,  the  security  had  a  right  to  notify 
the  |>]aintiff  to  sue,  and  on  failure  to  sue  in  six  months,  this 
would  discharge  him.     He  had,  besides,  a  right  at  any  time 
to  pay  the  debt  and  himself  collect  the  money.     He  had  a 
right*  to  get  additional  security  for  his  own  protection.     Who 
^hall  say  what  he  would  have  done  had  he  known  thetmth? 
And  all  of  these  rights  he  has,  in  effect,  been  deprived  of,  by 
the  information  given  him  by  the  plaintiff.     He  had  no  call 
to  use  any  of  these  rights,  because  the  plaintiff  had  told  him 
the  note  was  paid.     It  is  qo  reply  to  this  to  say  that  if  the 
principal  is  still  solvent  the  security  is  not  hurt     It  does 
not  appear  that  the  principal  is  solvent.     Perhaps  he  was  not 
entirely  solvent  at  the  time  of  the  contract.     The  point  of 
the  argument  set  up  is,  that  there  is  no  proof  of  the  condition 
of  the  principal  having  changed /or  ihe  worse.     Snp|K>se,  in 
fact,  he  be  as  good  now  as  he  was  then,  might  not  the  security, 
had  he  known  the  truth,  have  secured  himself  or    got  xhva 
note  into  judgment,  so  as  bind  the  very  tan-yard  in  dispute, 
before  Blalock  sold  it,  or  protected  himself  in  various  Ways. 
'Men  often  do  this  even  when  the  debtor  is  in  fact   insolvent 
This  act  of  the  plaiptiff,  was,  in  our  judgment,  a  serious  wrong, 
''injury"  to  the  defendant.     He  thus  lulled  him  to  sleep-  in 
Adt^  deprived  him  of  several  ways  by  which  be   mighi  have 


ATLANTA,  JANUARY  TERM,  1875.         281 


Neal  vs.  The  State  of  Georgia. 


secared  himself.     If  Blalock  is  still  solvent,  the  plaintiff  is 
Dot  hurt.  The  contract  of  the  security  is  without  consideration 
to  himself,  and  the  creditor  ought  to  exercise  towards  him 
every  duty. 
Jadgmeot  affirmed. 


Augustus  Neal,  plaintiff  in  error,  v8.  fHE  State  of 

Georgia,  defendant  in  error. 

I,  It  was  not  error  in  the  judge,  op  the  trial  of  one  for  an  assault  and  battery 
in  whipping  his  own  child,  a  girl  ten  years  old,  with  a  saw  twenty-two 
inches  long  and  three-fourths  of  an  inch  wide,  to  charge  the  jury  that  if 
there  was  no  good  reason  for  the  whipping,  one  lick  with  such  an  instru- 
ment was  unlawful. 
2.  The  verdict  in  this  case  is  fully  justified  by  the  evidence. 

Criminal  law.  Assault  and  battery.  Parent  and  child. 
New  trial.  Before  Judge  Pottle.  Warren  Superior  Court. 
October  Term,  1874. 

Xeal  was  placed  on  trial  for  the  offense  of  assault  and  bat- 
tf^ry.     He   pleaded  not  guilty.      The  evidence  showed  that 
Neal,  a  large  and  powerful  man,  left  his  daughter,  a  child 
ton  years  old,  at  home  witji  his  Y^ife,  her  step-mother ;  that 
l)fcfore  leaving,  he  locked  up  all  his  provisions  in  a  chest, 
W'//icJi  he  told  the  little  girl  not  to  open ;  that  during  his  ab- 
sence, the  wife,  having  nothing  for  her  and  the  child  to  eat, 
cofnmaniled  the  latter  to  break  open  the  chest  to  get  some- 
thing, which  she  did;  that  Neal,  on  his  return,  beat  the  girl 
v.ith  an  old  saw  twenty-two  inches  long  and  three-fourths  of 
an  inch  wide,  breaking  the  skin  in  several  places,  and  leaving 
the  prints  of  the  saw-teeth  on  her  shoulders  and  back;  that 
the  ste)>- in  other  sent  for  the  marshal  of  Warrenton  to  stop 
liini,  who  heard  the  child's  screams  before  reaching  the  place, 
iiu(]  on  arriving  found  Neal  still  beating  her  in  a  violent  and 
IKissionate  manner,  in  spite  Of  her  cries  for  mercy. 
The  court  charged  the  jury,  in  substance^  that  if  the  break- 
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'H  of  tlie  chest  under  the  circiitostaDces  above  stated, 
i  only  cause  for  the  whipping  of  tlie  child  by  thede- 
;,  then  one  lick  with  the  instrument  charged  to  hare 
led,  wafl  unlawful,  and  thej  ought  to  find  him  guiltf. 
Iiis  charge  the  defendant  excepted.  Error  is  assign! 
lis  ground  of  exception. 

[TEHEAD  &   Hartbidge,  by  brief,  for  plaintiff  Id 

[JFX  Ldmfein,  solicitor  general,  by  John  C.  Reed, 
state. 

Jay,  Judge. 

have  nolhing  to  add  to  what  is  statCKl  in  the  head-note 
case.  The  weapon  used  to  inflict  this  whipping  nns 
on  none  but  a  brute  would  use  on  such  a  child.  It 
cruel  aud  unlawful  thing  to  inflict  chastisement  with. 
:1ge  did  not  say  that  one  lick  witii  such  a  weapon  made 
endant  guilty,  but  that  it  was  unlawful,  and  so  it  was. 
ink,  too,  the  venlict  right.  Even  if  a  whipping  was 
ble,  and  we  would  not  go  closely  in  a  matter  of  this 
s  a  very  large  margin  must  be  left  to  the  judgment  »f 
rent,  such  a  whipping  with  such  a  weapon  was  a  CTuel 
trageous  abuse  of  the  parental  authority,  and  made  the 
ator  of  it  guilty, 
rment  affirmed. 


M.  Dyson,  sheriff,  plaintifi^  in  error,  tw.  JamBS  E. 

HarpEX,  assignee,  et  al.,  ilefendants  in  error. 
r  Kelt.y,  plaintiff  in  error,  vs.  Jambs  E.  Harper, 
assignee,  et  al.,  defendants  in  error. 

levied  a  mortgage  _/f,  /a.  upon  a  Mock  of  goods  kept  as  meTchan- 
By  consent  of  both  mortgagor  and  mortgagee,  the  sheriff  proceeded 
the  goods  at  the  store  al  private  sale ;  pending  the  uile,  a  gencnd  _;i. 


ATLANTA,  JANUARY  TERM,  1875.         283 

Dyson  vs.  Harper  f/  a/. — Kelly  vs.  Harper  ^/  a/. 


fa,  was  put  in  the  sheriff's  hands  and  an  entry  of  levy  made  by  him.     Be- 
fore the  goods  were  all  sold  the  defendant  was  adjudged  a  bankrupt.     The 
plaintiff  in  the  general  judgment  levied  called  upon  the  sheriff  by  rule  nisi 
to  show  cause  why  he  should  not  pay  to  him  the  principal  and  interest  on 
i^i^Ji.  /a.    The  sheriff  answered,  setting  forth  the  above  facts,  and  that 
anothei  general  ^.  fa,  had  been  put  in  his  hands ;  that  the  assignee  in 
bankruptcy  had  also  claimed  the  money  arising  from  the  sale ;  that  he  had 
in  hand  1(5,000  00,  a)id  was  ready  to  pay  it  under  the  order  of  the  court. 
The  coQTt  directed  the  parties  to  interplead,  and  on  special  motion  by  the 
assignee  in  bankruptcy,  directed  the  money  to  be  paid  to  him,  to  be  dis- 
tributed as  assets  in  the  court  of  bankruptcy.     The  sheriff  and  the  general 
judgment  creditor,  whose  fi,  fa.  had  been  levied,  excepted : 
Held^  that  the  money  in  the  sheriff's  hands  was  before  the  court  for  distribu- 
tion as  money  raised  on  final  process,  and  it  was  error  to  direct  it  to  be 
paid  the  assignee. 

Bankrupt.  Sheriff.  Execution.  Judicial  sale.  Rule 
agiiinst  officer.  Before  Judge  Pottle.  Wilkes  Superior 
Court.    May  Adjourned  Terra,  1874. 

These  cases  were  argued  together.  They  are  sufficiently 
reported  in  the  above  head-note. 

R.  Toombs,  for  plaintiffs  in  error. 

W.  M.  &  M.  P.  Reese,  for  defendants. 

McCay,  Judge. 

There  is  nothing  in  the  ease  of  ilorris  vs.  Davidsoriy  49 
Georgia^  361,  which  controls  this  case.     There  the  money 
was  before  the  court  by  process  of  garnishment,  which  was 
Jissolved  by  operation  of  law  on  the  adjudication  in  bank- 
ruptcy.    But  in  this  case  we  have  only  the  ordinary  rule 
against  tlie  sheriff,  by  a  general  judgment  creditor,  who,  be- 
fore the  adjudication  in  bankruptcy,  had  ordered  a  levy,  whicli 
ha<l  been  made  on  at  least  part  of  the  goods,  and  this  before 
the  sale  was  complete.     The  whole  of  the  goods  had  been 
jit'ized  by  the  slieriff  under  final  process,  an<l  for  convenience 
of  the  parties,  and  the  interest  of  all  parties,  he  was  proceed- 
ing to  sell  them  in  a  manner  different  from  that  prescribed  by 
/:i\v.      In  the  case  to  whidi  we  have  referred,  the  sale  was  by 
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an  auctioneer;  the  slierifiT  had  given  up  the  |)06session  to  him. 
See,  also,  the  case  of  Winship  vs.  PhiUipSy  52  Georgia,  593. 
In  the  present  case  the  goods  were  seized  bv  the  sheriff  under 
final  process.     He  has  sold  them,  and  he  admits  that  be  has 
the  proceeds  in  his  possession  as  sheriff  of  the  statei  court 
The  sheriff  himself  does  not  pretend  that  this  money  is  not 
in   his  hands  as  sheriff.     He  does  not  make  the  question 
whether  he  is  in  contempt.     The  mortgagee  does  not  com- 
plain; the  defendant  himself  does  not.     The  question,  there- 
fore, turns  wholly  on  the  relative  rights  of  the  assignee,  the 
appointee  of  the  bankrupt  court,  and  the  judgment  creditors. 
It  seems  to  us  that  the  assignee's  rights  are  dispo6e<I  of  by  the 
seizure.     The  sheriff,  under  a  final  process  of  the  state  courts, 
had  seized  the  proi)erty  before  even  the  commencement  of  the 
proceedings  in  bankruptcy.     Tiiat  possession  has  never  been 
restored  to  the  defendant,  or  any  agent  of  his,  and  the  sheriff 
brings  the  money  into  court.     If  it  was  not  sold  at  public 
sale,  and  he  and  the  mortgagee  make  no  objection,  we  do  not 
see  how  it  is  com|)etent  for  others  to  do  it.     The  levy,  under 
final  process,  of  the  mortgage  and  the  general  judgiueut,  wa* 
an  assertion  of  jurisdiction  over  it  before  any  jurisdiction  of 
the  bankrupt  court  attached.     That  the  law  as  to  the  sale  has 
not  been  complied  with  does  not  deprive  the  state  court  of  the 
jurisdiction  it  thus  acquired,  and  we  think  the  court  was  in 
error  in  giving  the  profjerty  to  the  assignee.     Nobody's  rights 
can  be  affected.     Both  courts  will  administer  the  law ;  but, 
under  the  rule  that  the  court  first  taking  the  jurisdiction  will 
retain  it,  we  think  it  is  for  the  state  court  to  distribute  tli^ 
fund. 

Judgment  reversed. 
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Richard  B.  Gholston,  plaintiff  in  error^  v%.  Jane  Ghol- 
ston d  oLy  defendants  in  error. 

Where  a  libel  for  divorce  was  filed  in  1859,  with  a  schedule  of  the  property 
of  the  parties,  as  required  t^  the  law  then  in  force,  but  the  issues  were  not 
iB  fact  tried  until  after  the  adoption  of  the  Code  : 

Jfeld,  diat  it  was  competent  for  the  jury  to  distribute  the  property  between  the 
parties  and  their  children,  as  was  authorized  by  the  law  previous  to  the 
adoption  of  the  Code,  and  that  a  verdict  that  the  wife  "  should  have  a  cer- 
tain tract  of  land,''  conferred  upon  her  the  fee  simple  title  to  said  land  and 
not  a  mere  life  estate. 

Husband  and  wife.     Divorce.     Alimony.     Before  Judge 
Pottle.    Madison  Su|)erior  Court.    September  Term^  1874. 

The  above  head-note^  with  the  opinion^  sufficiently  reports 
.  this  case. 

John  C.  Reed^  for  plaintiff^n  error. 

W,  G.  Johnson  ;  Speeb  &  Thomas,  for  defendants. 

McCay,  Judge.  • 

At  the  date  of  the  institution  of  this  suit,  the  law  regula- 
ting the  rights  of  the  parties  as  to  the  property,  was  the  act 
of  1806:  Cobb's  Digest,  224,  225.     By  that  act  it  provided 
that  after  the  payment  of  the  debts,  the  property  "shall  be 
subject  to  an  equal  division  between  the  children  of  such  par- 
ties, except  tlie  jury  shall  tliink  proper  to  allow  eitlier  party 
a  part  thereof.     Under  this  statute,  up  to  the  adoption  of  the 
Code,  the  uniform  ruling  was,  that  the  whole  subject  was  open 
to  the  jury.     By  the  Code  of  1863,  as  was  held  by  this  court 
in  Odom  vs.  Odomj  36  Georgia,  319,  this  rule  was  changed, 
and  under  the  law  since  the  Code,  the  jury  can  only  give  the 
wife  alimony,  and  that  is  defined  in  1736,  and  othef  sections, 
as  a  provision  for  the  support  of  the  wife  at  most  for  her  life. 
The  sole  question  in  this  case  is,  whether  the  provisions  of  the 
Code  apply  to  this  case,  pending  as  it  was  at  the  time  of  the 
adoption  of  the  Code.     There  is  nothing  in  the  language  of 
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any  of  the  sections  of  chapter  1,  section  3,  part  2,  of  the  Code, 
declaring  it  to  be  retroactive;  and  section  2  of  the  preliminary 
provisions  of  the  Code  declares  that  ''all  rights,  obligatious^or 
duties,  acquired  or  im|K)6ed  bj  eziisting  laws,  shall  remain  valid 
and  binding,  notwithstanding  the  modification  or  repeal  ofsuch 
laws"  (by  this  Code.)    Under  this  section,  we  think  it  is  plain 
that  the  rule  of  law  regulating  the  rights  of  these  parties,  at 
the  date  of  the  ipstitution  of  the  suit,  was  the  rule  for  the  gov- 
ernment of  the  jury  in  the  distribution  of  the  property.    We 
do  not  say  it  was  not  competent  for  the  legislature  to  alter  it, 
but  we  think  it  clear  that  it  was  not  the  intent  to  do  so.    The 
plain  common  sense  meaning  of  the  verdict  is  to  declare  that 
the  land  shall  be  the  property  of  the  wife.   In  Odom's  case,  the 
court  construe<l  the  verdict  to  give  her  only  a  life  estate,  thoogh 
that  was  not  expressed,  but  it  did  so  because,  under  the  law, 
as  it  then  stood,  it  was  not  competent  for  the  jury  to  do  more. 
But  ordinarily,  in  this  state,  ^ven  in  a  deed  such  words  would 
convey  a  fee:  Code,  sec.  2248.     As  we  think  the  jury  might, 
under  the  law,  have  made  such  a  verdict  in  the  divorce  sail, 
we  feel  that  it  ought  to  have  the  It^l  effect  flowing  from  such 
words. 

Judgment  affirmed. 


William  T.  Saxon  d  a/.,  administrators,  plaiutifl&  in  error, 
Susannah  r«.  Sheppard,  defendant  in  error. 

1.  A  paper  piuporting  to  be  a  return  by  a  trustee  to  the  ordinaiy,  and  which. 
though  sworn  to,  does  not  appear  to  have  been  examined,  appio\*ed,  anii 
ordered  to  be  recorded,  is  not  evidence  in  favor  of  the  trustee.  Nor  arr 
the  sayings  or  declarations  of  the  trustee  admissible  in  his  favor,  or  ^° 
favor  of  his  administrator  after  his  death. 

2,  Whilst  it  was  error  in  the  court  to  charge  the  jury  that  a  trustee  cannot  de- 
fend himself  by  showing  that  the  trust  funds  were  bona  fide  invested  iii 
Confederate  funds  and  thus  lost,  unless  he  has  made  and  filed  the  afii<}^^^ 
allowed  by  the  act  of  i866,  yet,  as  the  verdict  in  this  case  is  for  no  more 
than  the  jury  ought  to  have  found  even  had  there  been  no  error  in  li^ 
charge,  this  court  will  not  reverse  the  judge  in  refusing  to  grant  a  n<* 
trial. 
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Trosts.  Evidence.  Ordinary.  New  trial.  Confederate 
money.  Before  Judge  Stbozer.  Calhoun  Superior  Court. 
September  Term,  1874. 

Susannah  Sheppard  brought  debt  against  Samuel  C.  Saxon, 
as  principal,  and  William  Maury  and  Redding  Strickland,  as 
securities,  on  a  bond  given  by  said  Saxon  as  trustee  for  the 
plaintiff,  on  November  26th,  1860,  conditioned  in  the  sum  of 
$3,784  00,  to  perform  all  the  duties  legally  required  of  him 
as  such  trustee,  and  to  render  an  account  of  th^  principal  and 
interest  of  the  moneys  in  his  hands,  when  legally  called  on  to 
do  so. 

Pending  the  suit  Samuel  C.  Saxon  died,  and  his  adminis- 
tmtor^  William  T.  Saxon,  and  administratrix,  Nancy  A. 
Saxon,  were  made  parties  in  his  place. 

The  defendants  pleaded,  in  substance,  that  all  moneys 
coming  into  the  hands  of  such  trustee  had 'been  fully  account- 
ed for  by  him  while  in  life,  except  such  as  had  been  invested 
in  Confederate  bonds,  in  compliance  with  the  act  of  March, 
1864. 

The  evidence  in  the  case  was  voluminous,  and  is  omitted 
as  not  material  to  the  questions  of  law  made  before  this  court. 
In  the  course  of  the  trial,  the  defendants  tendered  in  evi- 
dence the  following  paper : 

^'Samuel  C.  Saxon  in  account  with  Susannah  Sheppard, 
from  Jane,  1861,  to  January,  1866  : 

^'Uiider  the  requirements  of  the  state  laws,  I  invested 
$1^650  OO  in  Confederate  bonds. 
•'PuM  out  none.     Received  none. 

(Signed)  '•SAMUEL  C.  SAXON. 

**  Sworn  to  and  subscribed  before  me, 
this  January  3d,  1866. 

«« W.  E.  Griffin,  Ordinary.^' 


Xt  was  shown  that  this  document  was  found  in  the  ordi- 
nary's office  a  few  years  before  the  trial,  after  the  death  of 
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ustee ;  that  it  had  never  been  recorded ;  that  about  tlie 
of  this  return  tlie  Federal  soldiers  took  possessioii  of 
urt-house;  that  the  papers  were  removed,  and  tliisone 
iced, 

objection,  this  evidence  was  rejected,  and  the  dereodvits 
led. 

:  jury  found  for  the  plaintiff*  principal  $592  01,  and  io- 
$406  14.  Xhe  defendants  moved  for  a  new  trial,  upoD 
■ound  that  the  court  erred  in  refusing  to  allow  tliem  to 
by  various  witnesses  what  the  trustee  had  stated  to  thm 
^  life  os'to  his  disposition  and  investnfent  of  the  tnist 
,  and  because  the  court  erred  in  chaining  the  jury  as  fol- 

"If  this  trust  fund,  by  being  loaned  out  and  collected 

was  converted  into  Confederate  money,  and  the  ftveral 
ctions  were  b<ma  fide  by  the  trustee,  and  he  afterwai'ds 
ed  it  in  Confederate  bonds,  which  were  lost  by  tbere- 
>f  the  war,  theu  the  trustee  is  not  liable.  If  he  tilled 
ke  such  investment,  or  made  It  illegally,  the  trustee  is 
liable  for  the  value  of  Confederate  money  in  March, 

provided  the  proof  showed  that  the  trustee  filed  his 
.rit  with  the  ordinary  in  compliance  with  the  act  of 
identifying  the  money  invested  as  the  same  which  he 
ed  from  the  collection  of  the  trust  notes." 
}  motion  was  overruled,  and  the  defendants  excepted. 

is  assigned  upon  the  aboye  grounds  of  exception. 

SON  &  Davis  ;  T.  J.  Dcnn,  for  plaintiffs  in  error. 

F.  LvoN ;  L.  D.  Munboe,  for  the  defendant. 

Cay,  Judge. 

The  whole  effect  of  a  return  (o  the  ordinary  tarns  on 
A  that  that  officer,  whose  duty  and  jurisdiction  it  is  to 
ne  and  pass  upon  it,  has  done  so.  If  he  has  so  done, 
M)rd  and  entries  will  show.  It  is  his  judgment  an<1  not 
turn,  which  is  the  evidence.  The  sayings  of  any  one, 
or  alive,  in  his  own  interest,  are  never  admissible. 
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Sometimes,  indeed,  his  declarations  as  a  part  of  the  res  gestas  are. 
But  this  is  DO  such  case ;  it  is  proposed  to  prove  here,  not 
only  his  sayings,  but  the  res  gestas  itself,  by  his  sayings.  That 
can  never  be  done.  Sayings,  as  part  of  a  res  gestce,  only  come 
in  to  explain  and  qualify  the  res  gestcBy  and  it  is  unheard  of 
to  prove  the  res  gestce  by  the  sayings  and  then  qualify  it  by 
the  sayings. 

2.  We  do  not  agree  with  the  judge  that  the  affidavit,  under 
theactof  1866,  is  the  only  mode  an  administrator  may  use 
to  show  good  faith  in  getting  Confederate  money  he  has  in- 
vested.   That  Js  one  way.     But  he  may  stilWhow,  if  he  can, 
the  truth  by  other  evidence.     We  do  not,  however,  see  how 
this  hurt  the  defendant.     The  jury  were,  under  the  evidence, 
bound  to  find,  at  least, as  much  as  they  did,  since  no  explanation 
was  raatle  as  to  how  these  funds  got  into  Confederate  money. 
Though  tiie  court  was  wrong  on  the  point  we  have  alluded  to, 
it  could  not  have  affected  the  verdict.     It  would  be  folly  for 
this  court  to  send  the  case  back  for  a  mere  theoretical  error. 
Judgment  affirmed. 


Albert  Mitchell  et  ol.j  by  next  friend,  plaintiffs  in  error, 
t».  The  Universal  Life  Insurance  Company,  defend- 
ant Id  error. 

1.  A  life  insurance  policy  provided  that  the  annual  premiums  should  be  pay- 
able on  the  23d  of  May  in  each  year,  and  in  an  action  against  the  company 
it  was  proposed  to  prove  by  parol  that  at  the  time  of  the  making  of  the 
contract  it  was  agreed  between  the  company's  agent  and  the  assured  that 
the  payments  should  be  made  in  the  fall  of  each  year : 

Ilr^t  that  the  evidence  was  properly  rejected.  To  justify  the  introduction  of 
parol  evidence  to  contradict  a  written  contract  on  the  ground  of  fraud,  the 
frB^ad  charged  must  be  in  the  execution  of  the  contract. 

2.  A  contract  required  by  law  to  be  in  writing  cannot  be  shown  to  have  been 
altered  by  parol  after  its  execution. 

Kvldence.     f^raud.     Insurance.     Before    Judge    James 
Johnson.    Muscogee  Superior  Court    May  Term,  1874. 
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The  policy  stated  that  the  premiums  were  payable  annoal- 
ly  on  23il  of  May.  It  was  proiK)sed  to  show  that  the  6rst 
premium  had  beeu  paid  by  a  draft,  payable  in  October,  with 
interest  from  date,  and  that  the  agent  had  said  the  other  pre- 
miums might  be  so  paid.  It  was  proposed  to  show  that,  on 
being  afterwards  appealed  to,  the  agent  had  again  ao  said. 

With  this  statement,  the  above  head-notes  report  the  case. 

H.  L.  Benning;  M.  H.  Blandford;  J.  M.  Russell,  for 

plaintifis  in  error. 

•  » 

Little  &  Cbawfoud;  Ingram  &  Crawford,  for  de- 
fendant. 

McCay,  Judge. 

1.  The  contract  in  this  case  is  plain  and  unambiguous.  If 
it  may  be  contradicted,  there  is  no  contract  that  may  uot 
Notliing  appears  here  but  that  the  parties  made  a  plain  stip- 
ulation in  writing,  with  the  agreement  at  the  time  that  it  was 
not  to  be  the  real  contract.  It  is  not  pretended  that  the  plain- 
i\^  thought  it  was  written  differently,  or  that  there  was  any 
fraud  in  writing  it  as  it  is.  All  parties  knew  it  was  so  writ- 
ten. It  is  said  this  is  a  fraud  and  a  great  haixl^hip;  but  is  uot 
this  always  true  where  the  rule  excluding  parol  evidence  is 
allowed  ?  The  very  offer  of  parol  evidence  to  alter  implies 
that  the  contract  is  not  what  the  parties  made.  The  rule  is 
based  on  public  policy.  The  danger  of  peijury — the  uniforni 
experience  that  it  is  wisest  to  adhere  to  what  the  partita  have 
knowingly  written — has  established  this  rule  as  a  choice  of 
evils.  Better  this  than  to  permit  parol  evidence  to  explain 
or  contradict  written.  Perhaps  some  wrong  will  be  done  by 
exclusion,  but  less  wrong  that  Way  than  the  other. 

2.  It  is  generally  true,  that  a  simple  contract,  though  in 
writing,  may  be  altered  by  a  subsequent  legal  contract  not  in 
writing.  But  this  cannot  apply  to  a  contract  required  by 
law  to  be  in  writing.  If  the  contract  may  be  altered  by  parol, 
tiien  there  is  a  contract  on  the  subject  matter  by  parol,  and 
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that  is  forbiildeii  by  the  statute.     Insuranoe  contracts  must, 
iu  tliis state,  be  iu  writing:  Code  sectiou  2794.     Altogether, 
we  see  no  error  in  (he  judgment. 
Judgroeut  affirmed. 


Robert  L.  McWhorter,  guardian,  plaintiff  in  error,  vs. 
Jambs  L.  Tarpley  et  cU,,  defendants  in  error. 

Where  it  appeared  jn  evidence  that  the  defendant,  a  guardian,  had  received 
for  the  use  of  his  ward,  Confederate  money,  during  the  late  war : 

J/eld,  that  even  if  he  received  it  in  good  faith,  yet,  unless  he  shows  affirma- 
tively that  he  kept  that  v^ry  money  apart  from  his  own  funds,  he  is  liable 
to  his  ward  for  the  value  of  the  money  at  the  time  he  received  it. 

Guardian  and  ward.  Trustees.  Confederate  money.  Be- 
fore Judge  Bartlett.  Greene  Superior  Court  September 
Adjourned  Term,  1874. 

This  was  a  suit  calling  on  a  guardian  to  account  to  his  ward. 
The  jury  found  for  the  defendant,  and  the  judge  granted  a 
new  trial.     To  this  ruling  defendant  excepted. 

The  evidence  justified  the  verdict,  except  that  it  appeared 
that  the  guardian  had  got  various  sums  in  Confederate  money 
during  the  war,  and  the  only  account  he  gave  of  them  was  his 
affidavit,  nnder  the  act  of  1866,  that  he  had  on  hand  Con- 
federate money,  and  it  was  the  same  kind  of  money  he  re- 
ceived. His  answer  also  said  that  he  had  not  applied  the 
assets  to  his  own  benefit. 

P.  B.  Robinson  ;  M.  W.  Lewib  ;  Reese  &  Reese,  for 
plaintiff  in  error. 

A.  G.  &  F.  C.  Foster,  for  defendants. 

McCay,  Judge. 

We  think  the  court  below  was  right  in  granting  a  new 
I  rial.     Under  the  evidence — even  of  the  answer  and  returns — 
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it  is  plain  that  the  defendant  below  did,  during  the  war,  receive, 
for  the  use  of  his  wards,  various  sums.     What  became  of  the  * 
money?     Did  he  keep  it  separate,  in  specie,  by  itself,  or  did 
he  mingle  it  with  his  own  funds?     Could  he  or  his  ageut 
identify  any  particular  package  as  the  ward's  money?    Did 
the  agent  keep  it  separate?     Did  the  guardian  do  so  afler  he 
settled  with  the  agent?     None  of  these  questions  are  met  by 
the  evidence.     The  act  of  1866  is  not,  in  our  judgment,  ap- 
plicable to  the  case.     That  act  refers  to  investments  in  bonds, 
made  under  the  acts  passed,  or  under  orders  of  court,  and  it 
requires,  before  even  a  prima  facie  case  is  made  by  the  re- 
turns, the  affidavit  required,  the  effect  of  which  is,  that  the 
administrator  or  other  trustee  shall  swear  that  the  funds  in- 
vested are,  and  were,  the  same  kind  of  funds  received  by 
him.     The  object  is  to  prevent  an  investment  made  in  fraud 
of  the  rights  of  the  estate,  being  effective.     We  all  know  tliat 
it  was  possible  for  an  administrator  or  other  trustee  to  invest 
in  Confederate  bonds  his  own  indebtedness  to  the  estate,  and 
one  of  the  leading  objects  of  this  statute  was  to  prevent  this. 
\^hat  may  appear  on  the  trial  as  to  the  neglect  of  the  guar- 
dian in  not  investing  this  Confederate  money,  if  he  did,  in 
fact,  keep  it  separate  from  his  own  funds,  or  if  the  agent  did, 
we  are  not  now  prepared  to  say.     The  facts  of  the  case  must 
settle  that.     We  think,  under  the  facts  as  they  appear,  this 
guardian  was,  at  any  rate,  liable  for  the  value  of  the  Confed- 
erate money  collected  by  him  during  the  war. 

We  do  not  agree  with  the  court  that  the  courts  of  this  state 
are  bound  by  the  decision  of  the  United  States  court  oo  the 
point  indicated.  It  is  not  one  of  the  questions  on  which  that 
court  is  an  appellate  tribunal  from  this  court.  It  is  simply  a 
question  of  general  public  law  whether  any  particular  act  or 
law  was  in  aid  of  the  rebellion.  This  court  has  taken  a  csoa- 
trary  view  from  that  adopted  by  the  supreme  court,  and  with 
every  respect  for  that  high  tribunal,  we  are  not  prepared  to 
reverse  our  judgment. 

Judgment  affirmed. 
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Jesse  McLendon,  plaintiff  in  error,  r«.  The  Atlanta  and 
•    West  Point  Railroad  Company,  defendant  in  error. 

1.  When  a  railroad  company  appropriates  land  for  its  road-bed  and  track, 
without  the  consent  of  the  owner  of  the  land,  and  without  condemning  the 
land  under  the  charter,  a  right  of  action  accrues  to  such  owner.  But  a 
subsequent  purchaser  cannot  sustain  an  action  against  the  company  for  the 
value  of  the  kind,  nor  for  the  use  and  occupation  of  the  right  of  way,  as  on  an 

*  • 

implied  promise  to  pay  him  therefor. 
2.  A  demand  for  damages  caused  by  a  trespass  on  land  cannot,  under  section 

^1  of  the  Code,  be-joined  with  a  demand  for  the  use  and  occupation  of 

such  land.  • 

J,  The  question  of  adverse  possession  in  this  case,  was  a  question  of  fact,  and 

there  is  evidence  in  the  record  to  supix)rt  the  verdict. 

Kailrouds.  Land.  Damages.  Actions.  New  trial.  Be- 
fore Judge  Buchanan.  Troup  Superior  Court.  May  Term, 
1874. 

On   December  26th,   1872,  McLendon  brought  assumpsit 

against  the  Atlanta  and  West  Point  Railroad  Company  for 

810,000  00.    In  the  fii-st  count,  he  alleged  that  the  defendant 

was  indebted  to  liim  $3,500  00  for  the  use  and  occupation  of  . 

a  right  of  way  through  certain   lands  of  his  from  February 

ht,  2853,  to  December  20ih,  1872.     In  the  second  count,  he 

claimed  the  same  amount  as  due  him  for  the  same  causes  on 

:i  qiMiitiwi  meruiL     In  the  third,  he  alleged  that  on  February 

1st,  1853,  the  defendant  took  possession  of  a  certain  strip  of 

/and  (jelonging  to  him,  and  has  since  occupied  it  as  a  right  of 

way,  and    that  it  is  of  the  value  of  $3,500  00;  that  the  de- 

Jlndant  luis  received  and  enjoyed  the  profits  of  said  land  and 

of  the  right  of  way,  of  the  annual  vahie  of  S200  00 ;  that  it 

refu.«es  to  deliver  the  said  land  to  tiie  plaintiff  or  to  pay  him 

t}ie  profits  tliereof. 

The  tleteiidant  pleade<l  as  follows:  lst.*Title  in  itstlf  to 
ri^lit  fjf  ^vay  l)y  reason  of  twenty  years'  possession  thereof  be- 
T-re  suit  l>rought;  that  for  more  than  seven  years  before  the 
'"imraeneenient  of  suit  it  has  used  said  right  of  way  without 
In  iid ranee  by  the  plaintiff  or  any  one  else.  2d.  The  statute 
(►f  limitations  as  to  all  of  plaintiff's  demand  which  accrued 
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more  than  four  years  prior  to  suit  brought.     3d.  That  plain- 
tiff agreed  to  donate  to  the  defendant  said  right  of  way,  in  , 
consideration  of  the  location  and  buiMingof  it<  road  through 
his  land. 

Evidence  was  introduced  to  show  that  the  defendant  took 
possessioji  of  the  strip  of  land  alluded   to  in  the  declaration 
for  the  purpose  of  grading,  etc.,  in  the  latter  part  of  the  year 
1851,  or  first  of  the  year  1852,  and  had  exclusive  |>ossession 
by  its  cars  running  thereover,  in  1853,  and  had  so  held  the 
same  ever  since.     The  value  of  such  use  and  0(*cupation  was 
proven.     It  was  shown  that  the  land  over  which  sai<l  right  of 
way  passed  was  in  litigation  at  the  time  of  the  location  of 
defendant's  road  there<m,  and  so  continued   nntil  the  year 
1856,  when  the  plaintiff  purchased    the  interests  of  the  re- 
S|)ective  conten<ling  parties  and  took  conveyances  thereto.     It 
was  proven  that  the  plaintiff  was  a  dii'ector  of  the  di*ffmlant 
from  the  time  of  the  location  of  sjiid   road  until  February 
26th,  1869.     There  was  evidence  to  show  that  when  the  road 
was  located  the  plaintiff  had  said  that  if  he  obtained  the  title 
to  the  land  in  litigation  he  would  give  the  right  of  way  to  the 
defendant ;  and  that  he  had  frequently  since  said  that  he  had 
given  such  right  of  way. 

There  was  much  other  testimony  not  material  here.  The 
jury  foun<l  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial  upon  the  following,  amongst  other  grounds  : 

1st.  Because  the  court  erred  in  charging  the  jury  "tFiat  if 
the  defendant  claimed  title  adversely  to  the  plaintiff,  to  the 
right  of  way  mentioned  in  the  plaintiff's  declaration,  aud  if 
the  defendant's  possession  was  adverse  to  plaintiff's  title,  the 
action  for  use  and  occupation  cannot  be  sustained. 

2d.  Because  the  court  erred  in  charging  the  jury  as  follovrs  : 
"If,  while  the  title  to  the  land  was  in  others,  the  defendant 
occupied  the  same  without  their  objection,  and  had  been  so  in 
possession  for  years  previous  to  the  plaintiff's  purchase,  and 
the  plaintiff,  after  his  purchase,  made  no  objection  to  said 
right  of  way  or  interfered  with  the  enjoyment  thereof  until  it 
ha3  been  so  occupie<l  for  seven  yeare,  he  cannot  afterwanls 
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set  np  title  agaiust  the  defendant  as  to  the  right  to  use  Siiid 
right  of  way." 

3(1.  Becsiuse  the  court  erred  in  refusing  to  charge  the  jury 
as  follows :  ''  The  plaintiff  is  not  debarred  of  his  action  by 
the  mere  possession,  use  or  occu|)ation  by  the  defendant  of  the 
right  of  way  and  land  in  question,  unless  it  appears  that  the 
defendant  has  pursued  the  mode  pointed  out  in  its  charter  in 
illation  to  acquiring  the  rightof  passession  and  right  of  way." 

4th.  Because  the  verdict  was  contrary  to  the  la»v  and  the 
eviMence. 

The  motion  was  overruled,  and  the  plaintiff  exce|»ted. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 
A.  W.  Hammond  &  Son,  for  defendants. 

McCay,  Judge. 

],  2.  This  action  is  of  a  very  anomalous  clmracter.     The 
declaration  goes  upon  two  ideas:    1st.  It  assumes  that  the 
rie&ndant  has  been  using  a  right  of  way  oven  the  plaintiff's 
]au<I  with  his  consent,  and  tliat  therefore  there  is  an  implied 
promide  on  the  part  of  the  railroad  to  pay  to  the  plaintiff 
what  such  use  is  reasonably  worth  for  each  year.     2d.  It  as- 
sumes that  the  defendant  had,  with  plaintiff's  consent,  taken 
a  right  of  way  over  his  land,  intending  thereby  to  assert  own- 
ership over  ir,  under  an  implied  promise  to  pay  him  its  value, 
and  there  is  a  coimt  in  the  declaration  for  the  value  of  the 
land  based  on  this  implied  promise.     Under  the  evidence  in 
the  case,  it  is  very  plain  that  this  count  for  the  value  of  the 
land,  based  on  the  implied  promise,  is  not  sustainable,  and 
tin's  for  the  very  plain  reason  that  the  plaintiff  was  not  the 
owner  of  the  land  when  it  was  taken.    If  the  original  taking 
was  unde^such  circumstances  as  to  raise  an  implied  promise 
to  jmy  its  value  to  the  owner,  the  right  of  action  would  be  in 
the  Df-rson  wiio  was  the  owner  at  the  time,  and  not  in  the 
plaintiffl      Besides,  the  statute  of  limitations,  which  was  for- 
merly pleaded,  would  be  a  complete  re))ly  to  an  action  on 
MK'Ji  urotni&^i  which  at  best  would  be  barred  in  four  years. 
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3.  Whether  tlie  other  counts,  soanding  as  they  also  do  in 
contract,  can  be  sustained,  turns  upon  the  question  of  adverse 
possession.  If  the  right  of  way  was  used  by  the  consent  of 
the  plaintiff,  the  company  recognizing  his  right  and  acknowl- 
edging him  as  its  landlord,  as  it  were,  then  we  see' no  reason 
why  an  action  on  an  implied  assum()sit  for  the  yearly  vahie 
of  this  use,  will  not  lie;  but  if  the  possession  be  and  has  heen 
adverse,  the  company  has  plainly  a  title  by  prescription;  nor, 
as  this  court  has  decided  iu  19  Georgia,  313,  would  an  action 
for  u«e  and  occupation  lie,  even  if  the  time  of  the  adverse 
holding  were  not  long  enough  for  a  prescriptive  title.  It  Mras 
contended  in  the  argument  that  tliese  counts  for  use  and  oc- 
cupation might  be  treated  as  claims  for  damage  for  the  tres- 
pass; but,  under  our  Code,  trespass  and  an  action  on  a  con- 
tract cannot  be  joined :  See  Code,  sec.  326  i.  Besides,  whilst 
we  are  not  disposed  to  hold  parties  to  very  strict  rules,  we 
think  it  would  be  going  quite  too  fur  to  give  the  statements 
in  the  declaraticm  that  meaning.  Tlie  question  of  adverse 
possession  was  rfairly  and  distinctly  left  to  the  jury  f)v  the 
judge,  and,  under  the  evidence,  the  jury  might  well  have 
found  in  favor  of  the  defendant  on  thut  issue.  The  letters  of 
Mr.  Grant  and  Mr.  King  do  not  amount  to  any  reeosrnition  of 
the  plaintiff's  claim.  They  refer  to  it  only  as  a  claim,  and 
do  not  ill  all  recognize  its  justice,  extent,  or  even  its  precise 
nature. 

Judgment  affirmed. 


E.  H.  Cohen,  plaintiff  in  error,  vs.  John  A.  Broughtok, 

defendant  in  error. 

1.  Where  personal  property  is  claimed  by  a  third  person,  and  the  claim  affi- 
davit and  bond  recite  that  it  has  been  levied  on,  the  claimant  is  estopped 
from  saying  the  levy  was  not  complete. 

2.  To  justify  the  issue  of  a  distress  warrant,  the  relation  of  landlord  and  ten- 
ant must  exist  between  the  plaintiff  and  the  defendant ;  and  where  A  owns 
land  and  rents  it  to  B,  but  there  is  no  proof  that  B  ever  took  possession  or 
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cultivated  the  land,  this  does  not  justify  the  levy  of  a  distress  warrant  upon 
cotton  made  on  the  land  by  C,  between  whom  and  A  or  B  there  is  no  ex- 
press or  implied  contract  to  pay  rent  to  A  or  B. 

Claims.  Levy  and  sale.  Estoppel.  Landlord  and  tenant. 
Before  Judge  Bartlett.  Morgan  Superior  Court.  Sep- 
tember Adjourned  Term,  1874. 

A  distress  warrant  in  favor  of  John  A.  Broughton  against 
William  D.  Durden,  was  levied  on  three  bales  of  cotton, 
which  were  claime<l  by  E.  H.  Cohen.  Upon  the  trial  of  the 
issue  thus  formed,  it  appeared  that  one  Jerry  Jones  rented  the 
land,  upon  which  the  cotton  in  controversy  was  made,  for  the 
year  1873,  from  Blanche  Durden,  to  whom  he  had  paid  all* 
the  rent;  that  the  cotton  was  made  by  him  and  sold  to  claim- 
ant; that  he  had  never  made  any  contract  with  the  plaintifiP; 
that  plaintiff  had  purchased  the  land  from  Blanche  Durden 
in  1871,  and  had  rented  it  for  the  year  1873  to  William  D. 
Durden ;  that  he  had  notified  Jones  of  these  facts  in  January, 
i873,  and  told  him  he  would  look  to  the  crops  for  the  rent. 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  law 
and  tlie  evidence.  The  motion  was  overruled,  and  the  claim- 
ant excepted. 

One  question  made  in  this  court  was  whether  there  had 
ever  been  any  legal  levy  of  the  distress  warrant,  in  reference 
to  which  see  first  head-note.  The  bill  of  exceptions  does  not 
show  that  this  point  was  made  in  the  court  below,  unless  re- 
lied on  as  embraced  in  the  general  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

McHenry  &  McHenry,  for  plaintiff  in  error. 

BxLLtrPS  &  Brobston,  for  defendant. 

McCay,  Judge. 

1.    The  claimant  has  made  affidavit  that  this  property  was 
\QV\oi\  on.     He  has  recited  it  in  his  bond.     He  has  got  pos- 

VOI-  LIV.  20. 
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session  of  it  by  his  forthcoming  bond  under  a  recital  to  that 
effect,  so  that  even  if  the  facts  justified  questioning  the  levy, 
he,  it  seems  to  us,  is  estopped  from  denying  the  levy.  And 
this  is  specially  (perhaps  only)  trae  of  personal  proi^erty. 
The  possession  is  the  |)oint  of  the  levy,  and  if  there  is  no 
levy  the  claimant  is  not  interfered  with.  He  has  got  his 
property  and  may  do  as  he  pleases  with  it  He  is  not  inte^ 
fered  with  if  there  be  no  lew. 

m 

2.  But  we  are  clear  the  plaintiff  in  fi.  fa.  has  not  made  a 
good  case.     This  is  a  distress  warrant.     The  fundamental  ba- 
sis of  it  is  that  the  relation  of  landlord  and  tenant  shall  exist. 
Rent  must  be  due.     This  can  only  be  by  contract,  express 
or  implied.     An  adverse  holder  of  the  land  cannot  be  due 
rent:   30  Georgia,  14;  l9/6td.,  313.     The  evidence  shows 
that  the  person  who  made  this  cotton  was  not  the  tenant  of 
the  plaintiff;    that  he  rente<1  the  land  from  Miss  Blanche 
Durden  and  has  paid  her  for  it.     It  seems,  too,  tiiat  he  had 
rented  from  and  paid  her  for  several  years ;  and  that  he,  in 
terms,  disavowed  holding  under  the  plaintiff.     The  plaintiff 
does  not  pretend  that  he  rented  the  land  to  Jerry  Jones,  who 
made  the  cotton  -levied  on.     The  contract  he  made  was  with 
W.  D.  Durden.     Did  W.  D.  Durden  ever  take  possession  ? 
There  Is  no  proof  that  he  did.     The  plaintiff's  whole  case 
turns  on  the  fact  that  he  owned   the  land ;  and  he  assumes 
that  if  he  did,  whoever  worked  it  is  not  only  bound  to  pay 
him  rent,  but  that  any  cotton  made  on  the  land  by  anybody  is 
bound  for  such  rent.     This  is  pushing  the  rights  of  a  laud- 
lord  or  land  owner  further  than  the  law  justifies.     The  writ 
is  a  harsh  one,  and  it  has  always  been  restricted  to  the  case  of 
a  tenant  by  contract,  and  has  never,  as  we  see  by  the  cases  re- 
ferred to,  been  extended  to  one  holding  adversely.     There  are 
cases  where  it  is  held  there  can  be  no  distress,  unless  the  rent  l)e 
agreed  upon,  and  the  rule  is  uniform  that  there  must  be  eitlier 
a  fixed  sum  agreed  upon,  or  some  other  agreement  made  fn^ra 
which  a  fixe<l  sum  may  be  ascertained.     So  that  the  ease  of  a 
distress  warrant  requires  even  a  stronger  case  than  use  and 
occupation,  for  in  that  case  a  quantum  meruit  will  He.     We 
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see  DO  connection  between  the  plaintiff  and,  Jerry  Jones,  and 
nothing  to  justify  seizing  Jerry  Jones'  cotton  as  the  property 
of  William  D.  Durden.  Even  if  Jerry  Jones  were  the  under- 
tenant of  Durden  we  do  not  think  this  distress  warrant  could 
seize  Jones^  cotton.  If  Jones  was  the  tenant  of  the  plaintiff^ 
and  it  is  only  in  that  ev^nt  his  cotton  could  be  levied  on, 
the  warmnt  should  have  issued  against  him.  We  are  of  the 
opinion  that,  under  the  law,  as  the  case  is  made  by  the  evi- 
deooe,  this  cotton  was  not  subject. 
Judgment  reversed. 


Edwjn  A.  Castellaw,  administrator,  d  a?.,  plaintiffs  in  er- 
ror, t;«.  Julia  Guilmartin  d  at,,  defendants  in  error. 

A  judgment  regularly  obtained  against  an  executor  by  one  who  claims  a  debt 
due  from  the  testator,  is  conclusive  against  the  executor  and  the  estate  in 
his  hands  unadministered,  as  to  the  existence  and  the  amount  of  the  debt, 
and  cannot  be  attacked,  even  in  equity,  by  the  legatees  under  the  will,  on 
tile  ground  that  there  was  a  good  legal  defense  which  the  executor  failed 
to  set  up,  unless  it  be  also  alleged  that  there  was  accident,  mistake,  fraud, 
or  corrupt  complicity  between  the  executor  and  the  plaintiff. 

£xecutoi*s  and  administrators.  Judgments.  Before  Judge 
Tompkins.  Chatham  county.  At  Chambera.  March  20th, 
1875. 

Julia  Guilmartin^  John  F.  Guilmartin,  Guilmartin 

and  Julia  Guilmartin,  a  minor,  by  her  next*  friend,  legatees 
nnder  the  will  of  John  F.  Guilmartin,  deceased,  filed  their 
bill,  wherein  they  allege  that  on  the  2d  of  April,  1874,  Edwin 
A.  Castellaw,  as  administrator  on  the  estate  of  James  W.  Cas- 
tellaw, ooinmenced  suit  in  the  superior  court  of  Mcintosh 
t.*ount7  AgAii^^^  Robert  Lachlison,  as  executor  of  the  said  John 
F.  Guilmartin,  for  the  sum  of  $2,552  73,  besides  interest,  al- 
leged to  have  been  due  on  the  first  of  January,  1854,  by  said 
Gailmartin,  as  trustee  of  James  W.  Castellaw,  to  said  Castel- 
law.    Further,  that  said  Lachlison  lived  in  Mcintosh  county. 
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and  complainants  in  Chatham;  that  he  made  no  defense,  and 
permitted  judgment  to  be  entered  op  against  his  testator's 
estate  by  default,  at  the  last  November  term  of  Mclutosh 
superior  court,  for  the  amount  sued  for;  that  thej  depended 
upon  said  Lacblison  to  make  the  proper  defenses  to  said  ac- 
tion which  existed  at  the  time,  and  which  would  iiave  enrirelj 
defeated  it;  that  they  had  a  right  to  expect  this,  fmm,  his  po- 
sition as  executor  and  trustee;  that  they  knew  nothing  of  said 
suit  until  they  saw  an  advertisement  of  a  levy,  made  ander 
the  judgment  thus  obtained,  upon  the  property  of  the  estate 
in  Chatham;  tliat  there  were  valid  defenses  against  sstid  suit 
which  ought  to  have  been  pleaded  for  the  benefit  of  complain- 
ants (who  are  the  real  and  only  parties  interested  in  the  estate 
of  said  Guilmartin,)  by  the  said  I^achh'son,  executor,  the  nom- 
inal defendant,  but  that  he  failed  to  make  or  plead  them,  and 
by  his  negligence  permitted  judgment  to  go  against  him  at 
the  fii*st  trial  term  of  the  said  cause,  and  that  they,  the  com- 
plainants,  were  thus  damaged,  without  any  knowledge  of 
what  was  occurring;  that  the  declaration  showed  upon  its  face 
that  the  action  was  barred  by  the  various  statutes  of  limita- 
tions of  the  state,  es|>eGially  by  the  act  of  March  16th,  1869, 
section  5;  that  execution  has  been  issued,  levied,  and  the  prop- 
erty advertised  for  sale. 

It  appeared  that  James  W.  Castellaw  died  in  1860  and 
Guilmartin  in  1855. 

They  pray  that  the  judgment  be  opened,  and  they  allowed 
to  plead  their  defenses  to  the  action,  and  that  an  injunction 
i&sue  restraining  said  Castellaw,  and  the  sherifi^  of  Chatham 
county,  and  the  attorney  of  said  Castellaw,  from  selling  said 
property  under  said  execution. 

The  declaration  filed  in  the  original  suit,  and  the  will  of 
John  F.  Guilmartin  are  annexed  as  exhibits  to  the  bill. 

The  declaration  shows  the  suit  to  be  founded  on  an  account 
filed  in  the  office  of  the  oi*dinary  of  Chatham  county,  hy  John 
F.  Guilmartin,  as  trustee  of  James  W.  Castellaw,  on  the  l^t 
of  January,  1854,  showing  a  balance  of  $2,652  73  ia  the 
hands  of  Guilmartin  to  the  credit  of  Castellaw.    The  dec* 
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laration  stated  further  that  Edwin  A.  Castellaw  was  appointed 
administrator  ou  the  estate  of  James  W.  Castellaw  in  Apul, 
1872, 

Amendments  were  afterwards  filed  to  the  bill,  alleging  the 
insolvency  of  Lachlison,  and  that  a  portion  of  the  claim  upon 
which  the  judgment  was  based  had  been  paid,  but  not  stating 
when  or  how,  or  how  much. 

The  defendants  an8were<I  that  the  allegations  of  the  bill 
showed  that  the  complainants  were  not  entitled  to  the  injunc- 
tion prayed  for,  and  that  there  was  no  equity  in  the  bill. 

The  chancellor  ordered  that  the  writ  of  injunction  issue 
restraining  the  defendants  from  proceeding  to  sell  the  prop- 
erty levied  on,  and  from  enforcing  in  any  other  way  said 
judgment  He  further  directed  that  the  judgment  be  opened 
and  set  aside,  on  condition  that  tiie  complainants  and  the  ex- 
ecutor of  John  F.  Guilmartin  do  file  their  pleas  of  defense  at 
the  next  term  of  the  superior  court  of  Mcintosh  county. 

To  this  judgment  the  defendants  excepted. 

A,  P.  Adams,  by  W.  R.  Hammond,  for  plaintiffs  in  error. 
No  appearance  for  defendants. 

McCay,  Judge. 

There  is  nothing  set  up  to  justify  the  interference  of  a  court 

of  equity  with  this  judgment  at  law,  but  the  fact  that  the 

debt  njjon  which  the  judgment  is  founded  was  capable  of 

itaving  been  defended  at  law  by  the  plea  of  the  statute  of 

limitations.     It  is  not  even  claimed  that  the  debt  is  not  in 

the  main  justly  due.     Why  should  these  legatees  claim  to  go 

Ijeliind  the  judgment?     Perhaps  the  executor  knew  the  debt 

was  unpaid,  and  standing  as  he  does  in  the  shoes  of  the  tes- 

tator,  he  may  have  thought  it  not  honest  to  plead  the  statute. 

The  law  authorizes  him,  if  in  his  judgment  he  thinks  proper 

to  pBjr  a  debt  barred  by  the  statute,  to  do  so.     And  it  would 

i>e  very  strange  if  a  trustee,  knowing  his  testator  owed  a  just 

debt,  were  still  pompelled  to  plead  the  statutory  bar.     Some 
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of  the  old  decisions  even  go  so  far  as  to  liold  that  a  direction 
to  pay  debts  is  an  acknowledgment.    This  is  not  now  held  to 
be  the  law.    But  an  administrator  may  pay  an  honest  debt  of 
the  deceased  which  is  unpaid,  although  it  be  barred  by  tlie 
statute :  provided,  under  our  statute,  the  bar  was  not  com- 
plete during  the  lifetime  of  the  deceased:  See  Code,  (l{$73j 
section  2542.     It  does  not  appear  that  this  debt  w&s  barred 
on  the  death  of  Castellaw,  but  rather  to  the  contrary,  so  that 
the  bill  does  not  even  make  out  a  case  where  the  administra- 
tor has  done  anything  which,  under  the  law,  he  might  not  well 
have  done.     But  even  if  this  were  shown,  the  bill  would  fail 
to  make  a  case  for  the  interference  of  equity.     The  adminis- 
trator is  the  legal  party,  who,  as  to  all  the  world,  represents 
the  estate,  and  a  judgment  against  him  is  just  as  concliisive 
against  the  estate  he  represents  as  a  judgment  against  any 
other  defendant  is  against  him.    That  is,  it  cannot  be  attacked 
except  for  fraud  or  want  of  jurisdiction,  not  even  in  equity, 
except  for  accident,  mistake,  etc.,  where  there  was  no  mixtare 
of  fault  or  negligence  on  the  part  of  the  defendant     We  re- 
cognize the  fact,  that  if  there  be  fault  on  the  part  of  the  ad- 
ministrator, the  legatees  are  not  without  redress — h\\%  that 
redress  is  against  him.     As  to  the  plaintifis  in  the  judgment, 
the  law,  by  its  proper  court,  and  with  the  I^al  parties  before 
it,  has  declared  that  the  estate  owes  this  debt,  and  it  will  not 
tolerate  any  denial  of  it.     The  parties  and  their  privies  are 
estopped.     Had  there  been  a  good  legal  plea  or  defense,  bad 
the  debt  been  unjust,  and  by  collusion  between  the  parties  a 
judgment  been  obtained,  equity  would  then  have  interfereil. 
But  there  is  no  such  charge;   mere  neglect  would  not^  we 
think,  be  sufficient.     Some  corrupt  complicity  would  be  ne- 
cessary to  set  aside  the  solemn  judgment  of  the  court     Un- 
less this  were  the  law,  litigation  would  be  endless. 
Judgment  reversed. 
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Vivian  Holmes^  plaintiff  in  error,  vs.  William  H.  Clark 

et  ai.f  defendants  in. error. 

1.  Newly  discovered  evidence,  to  be  a  good  ground  for  new  trial,  should  not 
*  be  cumulative  only,  and  the  party  relying  on  it  should  show  due  diligence 

in  seeking  for  it  before  the  trial. 

2.  There  was  no  abuse  of  the  discretion  o/  the  court  in  refusing  a  new  trial. 

New  trial.     Newly  discovered  evidence.     Before  Judge 
Buchanan.    Troup  Superior  Court.    May  Term,  1874. 

On  October  2l8t,  1861,  Vivian  Holmes  brought  assumpsit 
against  Joseph  Boone  on  a  promissory  note,  dated  April  8th, 
1861,  payable  to  H.  Holmes  or  bearer,  six  months  after  the 
date  thereof,  for  $568  63.     Bail  proce^  was  sued  out,  and 
the  defendant  arrested,     Marshall  B.  Grady  and  William  H. 
Clark  became  securities  for  his  appearance.     At  the  May  term, 
1867,  judgment  was  rendered  for  the  plaintiiT.    /Scire  fcuiias 
was  issued  on  the  bail  bond,  returnable  to  the  November  term, 
1867.    No  showing  having  been  made  to  the  contrary,  a  rule 
absolute  was  granted.    At  the  November  term,  1868,  on  mo- 
tion of  the  securities,  the  court  ordered  the  plaintiff  to  show 
cause  why  the  original  judgment  against  Boone,  and  the  rule* 
absolute  on  the  bail  bond,  should  not  be  set  aside  on  the 
ground  that  they  were  rendered  after  Boone's  death,  there  be- 
ing no  representation  on  his  estate.     The  facts  alleged  in  the 
rule  nisi  were  traversed^by  the  plaintiff. 

Upon  the  trial  of  the  iSsue  thus  formed,  at  the  May  term, 

1873,  the  movants  introduced  the  answers  of  one  Gabriel 

Fields  to  interrogatories  propounded  to  him,  to  the  effect  that 

Boone  died  in  Selma,  Alabama,  in  October,  1866 ;  that  he  saw 

him  while  sick  and  immediately  after  his  death,  when  laid  out 

as  a  corpse;  that  he  was  too  late  to  attend  the  funeral,  but  saw 

the  procession  moving  to  the  grave-yard,  and  arrived  as  tlie 

grave  was  being  filled  with  earth;  that  witness  did  not  live  in 

Selma,  but  went  there  in  October,  1866,  to  obtain  a  job  of 

boating  cotton  to  Mobile,  and  stopped  with  '^old  man  Krout, 

iv^lio  kept  a  boarding-house;"  that  William  Waits,  the  super- 
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visor  of  the  Rome  Railroad  Company,  knows  that  witness 
was  then  at  Selma. 

Much  evidence  was  introduced  in  behalf  of  tlie  plaintiff 
tending  to  show  that  Boone  was  alive  after  the  judgment  was 
rendered  against  him,  several  witnesses  testifying  that  they 
had  seen  him  since  October,  1866,  and  one  that  he  had  seen 
him  since  the  date  of  the  judgment  The  juiy  found  for  the 
movants. 

The  plaintiff  moved  for  a  new  trial  becausn  the  verdict  was 
contrary  to  the  evidence,  and  because  of  newly  discovered  ev- 
idence. In  support  of  the  last  ground  was  attached  the  affi- 
vit  of  the  plaintiff,  to  the  effect  that  he  had  discovered,  since 
the  trial,  that  William  Marable  and  William  D.  Condon 
would  testify  that  they  had  seen  Boone,  duriug  the  year  1868, 
in  Montgomery,  Alabama,  eta  Also,  the  affidavits,  of  tlie 
persons  alluded  to. 

When  the  motion  for  a  new  trial  came  on  to  be  heard,  at 
the  May  term,  1874,  the  plaintiff  moved  for  a  oontinaaooe 
upon  the  ground  tha  the  had  recently  discovered  where  Eraot 
and  Waits  resided,  by  both  of  whom  he  expected  to  prove  that 
Grabriel  Fields,  the  witness  for  the  movants,  was  not  in  Selma, 
'Alabama,  in  October,  1866 ;  that  he  did  not  board  with  Kroat, 
as  testified  to  by  him ;  that  he  did  not  apply  to  Waits,  the 
superintendent  of  the  Selma  and  Rome  Railroad  Company  for 
employment ;  that  he  expected  to  have  their  testimony  before 
the  Qcxt  term  of  the  court,  if  not  during  the  present  term,  as 
his  counsel  was  then  in  correspondence  with  them  ;  that  tiie 
motion  was  not  made  for  delay. 

The  continuance  was  refused,  and  the  plaintiff  excepted. 

The  motion  for  a  new  trial  was  overruled,  and  plaintiff  ex- 
cepted. 

£rror  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

C.  W.  Mabry,  for  plaintiff  in  error. 
B.  H.  BiGHAM,  for  defendants. 
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McCay,  Judge. 

1.  The  issue  tried  in  this  case  was  a  simple  one.     Was  the 
princt)ml  defendant  living  at  the  date  of  the  judgment  on  the 
mrefaeias  f   The  parties  had  from  1868  to  the  trial  in  1873, 
to  get  np  their  evidence,  much  of  it  on  both  sides  was  by  in- 
terrogatories, so  that  each   party  had  notice  of  the  witnesses 
of  the  other  an<l  what  they  would  probably  prove.     The  evi- 
dence was  painfully  conflicting,  and  the  new  evidence  is  pre- 
cisely in  the  line  of  what  each  party  brought  forward  on  the 
trial.    It  must  be  admitted  that  the  rule  as  to  when  evidence 
is  cumulative  only,  is  not  very  definitely  settled,  and  for  my- 
self, I  am  free  to  s^iy  that  the  decisions  do  not  seem  to  be 
founded  on  any  pro|)er  principles.     The  true  rule  ought  to  be, 
I  do  not  say  it  is,  that  a  new  trial  ought  to  be  granted  only 
when  the  new  evidence  would  most  probably  produce  a  dif- 
ierent  result,  and  that  if  it  would  probably  do  so,  there  ought  to 
be  a  new  trial  whether  the  evidence  is  cumulative  only  or  jiot. 
Jn  tliis  case  the  new  evidence  is  not  only  upon  a  point  prin- 
cipally controverted  at  the  trial,  but  it  is  upon  a  point  on  which 
both  the  parties  produced   much  evidence,  and  evidence  of 
precisely  the  same  charsicter  as  the  newly  discovered  evidence. 
2.  The  verdict  seems  to  have  turned  almost  entirely  on  the 
credibility  of  the  witness  Fields.     He  seems  to  have  been 
known  to  both  parties  and  to  the  community  where  the  trial 
was  had,  and  it  was  peculiarly  with  the  jury  to  pass  upon  his 
credibility.     Questions  of  identity,  as  we  all  know,  are  very 
knotty  ones,  and  depend  entirely  on  the  means  of  observation 
of  the  witnesses  and  their  credibility.    Suppose  the  jury,  hav- 
ing  the  highest  respect  for  the  integrity,  good  sense,  and 
knowleilge  of  this  witness.  Fields,  and  the  fact  that  no  effort 
was  made  in  any  way  to  affect  his  creilibility,  indicates  that 
the  jury  did  have  this  confidence.     Suppose,  I  say,  this  con- 
fidence to  exist,  and  the  jury  to  have  concluded  he  w&s  mis- 
taken as  to  the  year  he  saw  the  defendant,  that  it  was  in  1867 
and  not  in  1866;  this  would  make  all  the  witnesses  tell  the 
truth,  for  it  is  significant  that  after  1867  he  does  in  factdis* 
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appear  and  remains  unheard  of  till  the  trial.  As  to  the  mo- 
tion to  amend,  we  think  that  shows  want  of  diligenoe,  and 
fails  also  in  this,  that  it  does  not  appear  affirmatively  what  the 
witnesses  would  swear.  Altogether,  we  do  not  ieel  authorized 
to  say  that  the  jury  and  the  judge  have  so  erred  as  that  the 
principles  of  justice  and  rules  of  law  require  this  court  to  in- 
terfere. 

Judgment  affirmed. 


OsoAR  Thomason,  plaintiff  in  error,  w.  Thomas  N.  Poui/- 

LAIN,  defendant  in  error. 

Oscar  Thomason,  plaintiff  in  error,  vs.  David  Willough- 
by, defendant  in  error. 

1.  The  lien  of  a  factor  for  provisions  and  commercial  manures  furnished  to 
a  planter  to  enable  him  to  make  a  crop,  as  authorized  by  the  act  of  1 866, 
is  superior,  so  far  as  said  crop  is  concerned,  to  a  judgment  against  the 
planter  dated  before  the  advance  of  the  factor,  or  even  before  the  act  <^ 
1866. 

2.  When  a  factor  has  a  lien  for  supplies,  under  the  act  of  1866,  upon  the 
growing  crop  of  a  planter,  made  in  1872,  and  the  planter,  in  the  fall  and 
winter  succeeding,  delivered  at  the  warehouse  of  A  B  nineteen  bales  of 
cotton,  with  instructions  to  sell  and  apply  the  proceeds  to  debts  of  C  and 
D,  and  the  balance  to  a  lien  debt  due  the  factor  for  187 1,  which  was  so 
done  by  the  warehousemen,  and  subsequently  the  planter  delivered  to  said 
warehousemen  nineteen  other  bales,  both  lots  being  of  the  crop  of  1872, 
with  instructions  to  sell  and  apply  the  proceeds  to  payment  of  the  factor's 
lien  of  1872: 

Heldt  that  proof  that  the  warehousemen  were  the  general  agents  of  the  fac- 
tor does  not  render  the  transaction,  as  to  the  first  nineteen  bales  of  cotton, 
such  a  fraud  upon  the  judgment  creditors  of  the  planter  as  to  postpone  the 
factor's  lien  upon  the  second  nineteen  bales  of  cotton  to  judgment  lien:» 
against  the  planter. 

Factors.  Lien.  Principal  and  agent.  Payments.  Judg* 
ments.  Before  Judge  Bartlett.  Greene  Superior  Coart. 
March  Term,  1874. 
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One  of  the  judgments  was  older  than  1866,  and  the  court 
charged  that  whilst  the  lien,  under  the  act  of  1866,  was  su- 
perior to  the  other  fi.  fas.,  it  was  not  to  this.  There  were 
thirty-eight  bales  of  cotton  made  by  the  defendant  that  year. 
He  delivered  nineteen  to  the  warehousemen,  with  instructions 
to  sell  and  ]>ay  several  debts  he  owed,  among  others  a  debt  to 
the  claimant's  for  advances  made  the  previous  year,  and  this 
was  done.  It  was  in  proof  that  these  warehousemen  were 
the  claimants'  agents  in  the  transaction  of  his  business,  though 
it  did  not  app^r  that  they  were  his  special  agents  in  this 
transaction. 

The  court  chargecl  that  if  the  warehousemen  were  the  gen- 
eral agents  of  the  claimant,  and  did  witii  the  first  nineteen 
bales,  as  is  stated  above,  that  this,  in  law,  was  an  act  that 
would  estop  him  from  setting  up  his  lien  on  the  second  nine-« 
teen  bales. 

With  this  statement,  tlie  above  head-notes  report  the  cases. 

Rejese  &  Reese,  for  plaintiff'  in  error. 

A.  G.  &  F.  C.  Foster;  M.  W.  Lewis,  for  defendants.. 

McCay,  Judge. 

1.  The  question  of  the  dignity  of  the  liens  given  by  the 
act  of  1866,  as  compared  with  judgments,  is  now  for  the 
first  time  distinctly  before  us.     Is  the  lien  therein  provided 
for  superior  to  judgments  in  existence  at  the  date  of  the  ad- 
vance ?    Such  has,  without  doubt,  been  the  constant  ruling 
of  the  superior  courts  since  the  passage  of  the  act,  and  the 
fact  that  this  ruling  has  been  so  generally  acquiesced  in  is  a 
strong  argument  in  favor  of  the  rightfulness  of  such  a  con- 
struction.    The  act  itself  is  not  clear.     It  does  not  say,  in 
terms,  that  the  liens  provided  for  shall  have  any  special  dig- 
nity.     The   only  words  from   which  any  inference  can  be 
drawn — and  that  is  not  by  any  means  a  strong  inference — 
are  ibe  words  that  say  these  liens  shall  be  '^enforced  as  steam- 
boat liens/'  which  were,  in  terms,  by  the  act  creating  them, 
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Stated  to  be  of  the  highest  dignity.     It  is  said  that  this  word 
^'enibroe"  maj  fairly  mean  not  only  the  means  but  the  extent 
of  the  enforcement,  as  oom|iared  with  other  liens.     Perhaps 
the  strongest  argument  in  favor  of  the  <lignity  of  these  liens 
is  the  condition  of  the  country  at  the  time  of  the  passage  of 
the  hiw,  the  nature  of  the  liens  themselves,  and  the  fact  that 
any  law  was  passed  on  the  subject     It  is  well  known  that 
the  great  object  of  the  legislature  was  to  give  facility  to  ad- 
vances to  farmers  to  make  the  crops ;  that  the  act  was  passed 
just  afler  the  war,  when  the  old  debts  and  judgments  were 
believed  to  be  an  incubus  that  kept  down  enterprise  and 
weighed   heavily  upon  industry.      Of  how  little  value  for 
any  of  the  purposes  sought  for  would  a  lien   be  that  was 
subjt'ct  to  be  interfered  with  by  a  judgment?     It  may  be 
said,  too,  that  all  liens  of  this  kind  are  made  paramount; 
the  lien  of  the  mechanic,  of  the  builder,  of  the  stone  cut- 
ter, and  of  the  livery  stable  man,  are  all  paramount.    And 
if  there  be  a  lien  at  all  for  a  debt  of  this  nature,  to-wit: 
for  what  enters  into  the  thing,  goes  to  make  it  up  and  gives 
it  its  value,  it  would  seem  it  ought  to  be  paramount    The 
crop  is  not  in  true  honesty  the  property  of  the  maker  of  it 
until  the  making  of  it  is  paid  for.     As  the  rent,  and  the  labor, 
why  not  the  provisions  and  manures?    There  is  the  very 
highest  equity  in  such  a  lien,  since  the  ad vance  enters  directly 
into  the  crop,  like  the  material  of  the  mechanic  or  the  rent 
of  the  landlord  :  See4(Wl  Georgiay  600.    It  is  clear,  too,tl)at 
the  legislature  of  1869  understood  the  lien  to  be  paramount^ 
since  it  says  of  laborers'  liens,  they  shall  be  superior  to  all 
other  liens,  except  factors',  mechanics',  or  other  liens  for  which 
summary  remedies  are  provide<l,  but  shall  be  equal  to  tliese 
last  liens.     This  language  would  be  nonsense   if  tiie  liens  of 
the  act  of  1866  are  not  superior  to  all  other  liens  except  fh<i9e 
of  like  character,  to- wit:  entering  into  the  crop.     For  the$e 
reasons  we  think  the  liens  authorized  by  the  act  of  1866  are 
superior  to  judgment  liens ;  that  they  stand  like  mechanic's 
liens  for  labor  and  material,  like  the  landlord's  for  rent,  the  liv- 
ery stable  keeper  for  feed  of  a  horse,  etc.,  and  this  is  in  terms 


ATLANTA,  JANUARY  TERM,  1875.  309 


Thomason  vs.  Poullain — Thomason  vs.  Willoughby. 

Diade  the  effect  of  them  by  the  act  of  1872 :  Code,  sec.  1977, 

par.  5.    Xor  is  there  anything  in  such  a  view  as  interferes 

with  the  contract  of  a  creditor  who  had  a  judgment  at  the 

date  of  the  act«     True,  his  lien   was  on  tiie  proi)erty  of  the 

debtor,  present  and  future.     But  this  law  is  a  provision  as  to 

the  terms  on  which  he  shall  acquire  property.     When   the 

property  comes  to  him,  he  gets  it  subject  to  the  law  at  the 

time.     All  these  lien   laws  are  based  on  the  equitable  idea 

that  the  property  does  not,  in  fact,  fully  belong  to  the  debtor 

antil  they  are  discharged,  since  without  them  he  could  not 

get  the  pro|>erty.     They  stand  on  the  footing  of  a  morlgage 

for  the   purchase    money  given    cotemperaneously    with    a 

^'eecl  to  the  property.     Would  it  interfere  with  the  contract 

rights  of  a  judgment  creditor  if  our  law  makers  were  to  say 

t/iat  the  vendor's  lien  should  be  reviewed,  and  that  the  lien 

of  the  vtendor  should  be  superior  to  a  previous  judgment  cretl- 

it»>r?     We  feel  sure  not. 

2.  We  are  not  able  to  see  how  the  conduct  of  the  ware- 
housemen, as  to  the  first  nineteen  bales  of  cotton,  affected  the 
rights  of  Mr.  Thomason  under  his  lien.     In  the  fii*st  place,  it 
does  not  ap|)ear  that  they  were  his  agents  in  the  transaction. 
TJiat  they  were  his  agents  in  the  transaction  of  much  of  his 
busincHS,  does  not  make  out  the  cise.     But  if  they  were,  we 
do  not  tliink  there  was  anything  in  the  transaction  to  hurt 
these  parties).     The  defendant  had  a  right  to  pay  whom  he 
please<l.      Thomason  did  not  get  the  cotton,  but  only  its  pro- 
ceeds^ and  it  was  competent  for  the  planter  to  pay,  and  him  to 
receive,  either  debt  that  was  honestly  due  him.     The  cotton 
sold  was  subject  to  these  fi.  fas,^  and  is  so  yet.     Thomason 
was  under  no  express  or  implied  obligation  to  take  care  of 
the  interest  of  the  plaintiffs  in  the  judgments.     If  they  stood 
still  and    failed  to  be  diligent,  it  is  not  his  fault.     On  the 
w/ioie^  we  reverse  the  judgment,  on  the  ground  of  the  error 
on  lliia  last  point,  and  on  the  charge  as  to  the  judgment  be- 
ing older  than  1866.  ^ 
JudgDient  reversed. 
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Rust  &  Johnson,  plaintiffs  in  error,  w.   Washington 
WooLBKiGHT  d  ol.j  defendants  in  error. 

A  sold  land  to  B,  taking  his  notes  for  the  purchase  money,  and  giving  a  bond 
for  the  titles.  A  traded  a  portion  of  these  notes  to  C,  as  collateral  security 
for  a  debt  he  owed  him.  After  this  he  brought  ejectment  against  B  for  the 
land  on  his  failure  to  pay.     B  filed  an  equitable  plea  claiming  that  he  was 

'  entitled  to  a  title,  and  asking  that  a  general  account  be  had  between  them, 
and  that  A  make  him  a  title.  Whereupon  C  asked  to  be  made  a  party  to 
the  proceeding,  so  as  to  protect  his  interest  iii  the  notes  held  by  him : 

He/i/,  that  it  was  error  in  the  court  to  refuse  to  permit  the  movant  to  be  suule 
a  party. 

Parties.  Bond  for  titles.  Vendor  and  purchaser.  Before 
Judge  KiDDoo.  Terrell  Superior  Court.  Novemlwr  Term, 
1874. 

To  report  this  (5ise  would  simply  be  to  re^ieat  the  above 
bead-note. 

Vason  &  Davis,  by  brief,  for  plaintifis  in  error. 

Wright  &  Pope  ;  C.  B.  Wootej^  ;  A.  Hood  ;  S.  D.  Ir- 
viN ;  Herbert  Fielder  ;  R.  F.  Lyon,  for  defendants. 

McCay,  Judge. 

We  think  there  was  error  in  refusing  permission  to  these 
parties  to  come  into  this  litigation.     As  we  understand  the 
case  made  by  the  record,  the  defendant  had  set  up  a  s|«cial 
plea,  as  though  he  had  filed  a  bill  in  equity,  which  hem^tv  do 
under  our  law.     In  this  plea  was  involvetl  the  whole  ques- 
tion, not  only  what  were  the  plaintiff's  rights  in  the  land,  but 
whether  he  did  not  hold  it  subject  to  the  defendant's  right  to 
a  deed  on  the  payment  of  the  purchase  money.     The  plea 
prayed  a  deed,  and  allege<l  he  was  ready  to  f>ay  the  whole 
I>alauce  of  the  purchase  money  due.     These  parties  are  the 
holders  of  some  of  the  purchase  money  notes,  as  they  allege, 
under  an  agreement  4hat  the  title  should  not  be  made  until 
they  are  paid.     They  are,  in  fact,  necessary  parties  for  the 
settlement  of  the  whole  dispute  between  the  original 
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to  tlie  record.  We  do  not  see  that  their  coming  in  will  breed 
delay.  It  tloes  not  ap|)ear  but  that  all  imrties  will  be  just  as 
ready  to  go  on  with  the  case,  if  they  be  parties^  as  not.  It  is 
clear  to  us  that,  under  their  allegations,  they  have  rights. 
They  have  a  right  that  the  plaintiff  shall  «not  rescind  the 
trade  by  a  recovery  of  the  land,  and  that  the  defendant  shall 
uot  have  a  title  until  they  are  paid  the  notes  they  have. 
•    Judgment  reversed. 


Reobkn  Widener,  plaintiff  in  error,  r«.  The  State  of 

Georgia^  defendant  in  error. 

Where  a  motion  is  made  for  a  new  trial,  in  a  case  Where  the  evidence  was 

conflicting,  and  one  of  the  grounds  was  that  the  defendant  could  prove  by 

a  witness  certain  material  facts,  which  would  probably  alter  the  verdict, 

and  it  appears  by  the  defendant's  affidavit,  that  it  had  not  occurred  to  him 

that  the  witness  was  present  at  the  transaction,  until  it  was  mentioned  by 

one  of  the  state's  witnesses  on  the  trial,  and  this  was  accompanied  by  the 

affidavit  of  the  witness  who  lived  in  another  county,  verifying  the  truth  of 

the  ground  taken : 

Hfld^  that  under  the  special  circumstances  of  this  case,  and  in  view  of  the 

evidence  on  the  trial  as  appears  of  record,  the  new  trial  ought  to  have  been 

granted. 

Criminal  law.  New  trial.  Newly  discovered  evidence. 
Before  Judge  Kiddoo.  Miller  Superior  Court.  October 
Term,  1874. 

"VV  idener  was  placed  on  trial  charged  with  being  a  common 
cheat,  in  this  that  he,  on  December  1st,  1873,  did  put  ten 
pouniis  of  watiT  into  a  bale  of  ginnefl  cotton,  with  the  intent 
to  increase  the  weight  of  said  cotton,  and  to  sell  the  same, 

and  that  he  afterwards  did  sell  the  same  to  one  F.  M.  Piatt. 

The  defendant  pleaded  not  guilty.  The  evidence  was,  in  brief, 

a9  follows: 

William  H.  Cook,  sworn  :  The  bale^f  cotton   referred  to 

was  packed  on  his  screw.  It  was  carried  to  Colquitt  in  wagon 

by    witness,  Arthur  Cato  and  defendant.     As  they  traveled 
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along  the  road  the  cotton  ap|)eared  to  be  wet  Water  wss 
dripping  out  of  the  bottom  side.  They  turned  it  over.  Wilr 
mss  said  to  defendant  thai  would  be  against  him,  witness, 
as  people  might  say  that  he  had  ginned  cotton  wet  to  makeit 
hold  out.  Don't  know  why  he  turned  bale  of  cotton  ov^ 
except  he  said ''  we  liad  better  turn  it  over  and  get  shed  of  it  be- 
fore the  other  side  got  to  dripping.''  Has  ginned  and  helped 
to  gin  bales  of  cotton  but  never  saw  one  drip  water  before. 
Sold  it  to  Piatt  shortly  after  they  arrived  in  town.  Siiw  no 
water  put  into  tlie  cotton.  Observed  some  wet  places  on  the 
lint  room  floor. 

Willis  Cook,  sworn  :  Was  present  at  the  pocking  of  the 
bale  of  cotton  referre<]  to.  Witness  and  defendant  sprinkled 
alK)ut  two  buckets  of  water  on  the  cotton.  Suppose  tiiat  the 
water  would  weigh  ten  or  fifteen  pounds.  Was  not  present 
all  the  time  the  packing  was  going  on.  The  above  water 
was  used  while  he  was  there.  They  had  sprinkled  the  box 
once  or  twice  l>efore  that,  which  caused  the  wheel  to  jump. 

F.  M.  Piatt,  sworn  for  defense:    Witness  purchased  tbc 
bale  of  cotton  from  defendant.     Never  saw  anvthinir  in  it 
but  lint.     It  was  wet  on  the  outside,  but  witness  knocked  off 
ten  pounds  on  account  of  that.     It  had  rained  on  the  previous 
night.     Sampled  the  cotton  before  purchasing  and  pronounceti 
it  mighty  good.     Was  satisfied  it  had  mined  on  this  bale  or 
would  not  have  bought.     Did  not  sample  it  with  a  gimlet 
but  only  with  his  hand.   It  weighed  four  hundred  and  eighty- 
four  pounds,  from  which  he  knocked  off  \e\\  |)oundft  ou  ac- 
count of  its  being  wet.     Kept  it  two  months  and  then  bo\A  iL 
At  time  of  sale  it  weighed  four  hundred  and  seventy-one 
|)Ounds.     Never  shipped  a  bale  of  cotton  in  his  life   \Thi^ 
held  out.     They  will  lose  about  ten  pounds  in  twelve  days. 
Generally  knocks  off  a  plenty  for  water  when  he  buys  oottoo. 
Isaac  Bush,  sworn :  Piatt,  in  endeavoring  to  borrow  money 
from  witness,  said  that  he  would  turn  over  bale  of  cotton  to 
witness.     Ran  his  fingers  into  it  but  did  not  discover  that  it 
was  wet.     (Thi^  was  shown  to  be  the  cotton  referred  to  in  the 
indictment  by  other  testimony.) 
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The  jury  found  the  defendant  guilty.  He  mov^  for  a 
new  trial  because  the  verdict  was  contrary  to  the  evidence 
and  because  of  newly  discovered  evidence.  In  support  of  the 
last  ground  the  following  affidavits  were  appended  : 

''STATE  OF  GEORGIA— Miller  County  : 

"I,  Reuben  Widener,  do  solemnly  swear  that,  since  my  trial 
and  conviction  at  the  present  October  term  of  Miller  superior 
court  for  the  offense  of  being  a  common  cheat,  I  have  discov- 
ered new  and  material  evidence,  as  set  forth  in  the  affidavit  of 
Arthur  Cato,  hereto  attached ;  and  this  deponent  further  sw^rs 
that  he  used  all  diligence  in  procuring  evidence  in  his  case  be- 
ht^  trial;  that  he  had  not  remembered  that  Arthur  Cato  was 
present  at  the  time  the  offense  is  charged  to  have  been  com- 
mitted until  one  of  the  witnesses  for  the  state  (William  Cook,) 
testified  to  the  fact;  that  it  was  then  too  late  for  him  to  pro- 
cure his  testimony,  the  said  Arthur  Cato  having  immediately 
after  said  transaction  removed  to  Baker  county;  nor  did  this 
deponent  know  what  said  Cato  would  testify  to,  but  only 
knowing  that  he  was  present  from  the  testimony  of  said  Cook, 
he  at  once  dispatched  a  messenger  for  him,  and  hence  has  come 
to  the  knowledge  of  what  he  would  testify  to  since  his  trial 
and  conviction.        (Signed)        REUBEN  WIDENER. 
"Sworn  to  and  subscribed  before 
me,  October  16, 1874.  ^ 
^'  WitJ-^iAM  B.  Daniel,  ordinary." 

''STATE  OF  GEORGIA— Miller  County: 

"I,  Arthur  Cato,  do  solemnly  swear  that  I  .was  present  at 

the  ginning  and  packing  of  a  bale  of  cotton  belonging  to 

Reuben  W^idener,  at  Cook's  gin,  some  time  in  October,  1873. 

When  they  commenced  to  pack  said  bale  of  cotton,  Willis 

Cook  told  Reuben  Widener  to  put  some  water  on  it  to  make 

it   pack    better,  and  went  and  brought  a  bucket  of  water. 

Rpuben   Widener  took  a  shuck  and  wet  it  in  a  bucket  of 

water  and  sprinkled  it  one  time  over  the  cottqn.     He  then 

popped  and  sat  down  and  said  he  could  not  put  water  in  his 

Vol-  i^TV.  21. 
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ootton,  and  then  went  off  to  where  they  were  ginning.  Willis 
Cook  then  took  the  backet  of  water  and  said  lie  could  wet  the 
cotton,  and  poured  the  bucket  of  water  over  the  cotton.  Wil- 
lis Cook  then  went  and  brought  another  backet  of  water.  By 
this  time  Reuben  Widener  came  back  and  saw  what  Willis 
Cook  had  done^  and  was  going  to  do,  and  he  told  him  to  quit 
or  he  would  ruin  his  cotton,  and  he  would  not  have  him  to 
put  water  on  his  cotton  for  the  whole  bale.  Willis  Cook 
then  threw  some  of  the  water  he  had  in  the  bucket  over  the 
cotton,  and  set  the  backet  down  with  the  balance  of  the  wa- 
ter in  it.  I  lived  about  three  hundred  yards  from  Williftm 
Cook^s  gin-house.  The  night  after  Reuben  Widener's  cotton 
was  packed  it  rained  at  my  house.  The  next  morning  I  went 
to  the  gin-house  and  helped  to  load  the  wagon  with  Reaben 
Widener's  bale  of  cotton.  It  lay  out  all  night  on  the  side, 
and  was  wet  from  the  rain  on  the  side  that  was  up»  Soon 
after  this  transaction  I  removed  to  Baker  county.  I  never 
communicated  any  of  these  facts  to  Reuben  Widener,  or  to 
his  attorneys,  H.  C.  Sheffield  and  R.  E.  Kennon,  until  aft« 
the  trial  of  said  Reuben  Widener,  and  he  was  found  guilty. 
(Signed)  "ARTHUR  CATO. 

"Sworn  to  and  subscribed  before 

me,  October  16,  1874. 

« 

"William  B.  Daniel,  ordinary." 

The  usual  affidavit  of  defendant's  counsel  as  to  the  ev\- 
denoe  being  newly  discovered. 

■ 

The  nfotion  for  new  trial  was  overruled,  and  defendant  ex- 
cepted. 

R.  E.  Kennon;  a.  Hood;  H.  C.  Sheffield,  for  plain- 
tiff in  error. 

Jambs  T.  Flewellen,  solicitor  general,  by  Jokk  T* 
Clabke,  for  the  state. 
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McCay,  Judge. 

We  are  not  6ure  that  we  may  not  be  going  too  &r  in  grant- 
ing a  new  trial  in  this  case.  The  diligence  of  the  defendant 
is  not  very  apparent,  but  the  evidence  to  sustain  the  finding 
is  so  slight  that  it  seems  to  us,  on  the  whole,  that  the  princi- 
ples of  justice  require  a  new  trial.  If  the  defendant  tells  the 
truth  in  his  afi&davit,  it  is  probably  true  that  he  is  not  charge- 
able with  negligence.  The  indictment  does  not  set  forth  the 
details  of  the  transaction,  and  it  may  be  that  he  did  not  know 
what  particular  transaction  might  be  proven.  It  ma^  be  that 
he  had  no  occasion  to  call  to  mind  the  presence  of  the  wit- 
ness until  he  heard  the  other  witness  testify  in  reference  to 
which  transaction  he  was  accused.  The  indictment  is  general 
and  specifies  no  particular  transaction.  We  therefore  grant  a 
new  trial,  though  we  do  so  with  some  hesitation,  largely  be- 
cause, under  the  evidence,  we  think  the  verdict  but  just  sus- 
tainable. 

Judgment  reversed. 


Hjbnby  Clews  &  Company,  plaintiffs  in  error,  w.  The  First 
MoBTGAGE  Bondholders  op  the  Brunswick  and  Al- 
ba ky  Railroad  Company,  defendants  in  error. 

Where  a  railroad  company  made  a  deed  of  trust  to  secure  the  state  on  its  hi- 
dorsement  of  the  bonds  of  said  company,  and  the  state  repudiated  the  in- 
dorsement as  illegal,  and  the  bondholders  purchasing  the  bonds  on  the  faith 
of  tlie  indorsement  were  subrogated  to  the  rights  the  state  would  have  had 
ixxk&cT  the  deed  of  trust : 
/jVA/,  tbat  only  such  bonds  as  had  been  indorsed  by  the  state  officials,  ought 
to  be  so  subrogated,  and  that  bonds  of  the  company  not  indorsed,  but  is> 
sae<l  to  the  treasurer  of  the  company  as  collateral  security  for  advances  by 
htm*  "vrere  not  within  the  equity  which  allowed  the  subrogation. 

Sqiiity.  Subrogation.  Bonds.  Before  Judge,  Hill.  Glynn 
Saperior  Court.    May  Adjourned  Term,  1874. 
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The  Brunswick  and  Albany  Railroad  Company,  on  October 
Ist^  1869^  executed  a  deed  conveying  to  the  treasurer  of  tbe 
state  of  Georgia  all  its  property,  in  trust  to  secure  said  state 
from  liability  on  certain  bonds  of  said  road  which  it  had  io- 
dorsed  in  accordance  with  the  provisions  ef  an  act  of  the  gen- 
eral assembly.     For  various  reasons  the  stateiJby  solemn  act, 
subsequently  refused  to  recognize  this  indorsement  as  legal. 
The  holders  of  the  bonds  thus  indorsed,  by  decree  of  a  court 
of  equity,  were  subrogated  to  the  rights  of  the  state  under 
the  afor^id  deed  of  trust,  and  the  property  sold  thereunder. 
In  the  distribution  of  the  fund,  two  hundred  bonds,  similar 
in  every  respect  to  those  named,  except  that  they  wanted  the 
indorsement  of  the  state,  were  presented  by  Clews  &  Company 
for  participation.   The  act  authorizing  the  issue  of  these  bonds, 
provided  that  they  should  be  issued  on  each  twenty  miles  at  the 
rate  of  $16,000  00  per  mile,  as  it  was  completed,  whilst  the 
bonds  held  by  Clews  &  Company  were  issued  on  road  not  even 
graded.    They  had  been  placed  in  the  hands  of  ISenry  Clews^ 
treasurer  of  the  company,  as  collateral  security  for  advances 
made  to  the  road.    A  sufficient  number  of  miles  of  tbe  road 
had  not  yet  been  completed  to  authorize  their  indorsement 
under  the  provisions  of  the  act  of  the  general  assembly.  It  was 
objected  that  these  bonds  were  not  covered  by  tbe  deed  of  trust, 
and  that  therefore  they  did  not  come  within  the  equity  which 
subrogated  tiie  holders  of  the  indorsed  bonds  to  the  rights  of 
the  state  thereunder. 

This  position  was  sustained  by  the  chancellor^  and  Clews 
&  Company  excepted. 

O.  A.  LoCHBANE,  for  plaintiffs  in  error. 

^McLaws  &  Ganahl  ;  A.  O.  Bacjon,  for  defendants. 

McCay,  Judge. 

The  whole  equity  of  the  bondholders  to  be  aubrogiited  to 
the  security  given  by  the  road  to  the  state  as  the  indorser  of 
the  bonds,  depends  upon  the  fact  that  they  became  the  inir* 


j 
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chasers  of  the  bonds  upon  the  faith  of  the  slaters  indorsement. 
We  do  not  go  into  the  question  of  the  right,  even  of  ihese 
bondhoIderSi  to  be  so  subrogated — that  has  been  decided  by 
the  court  below  without  appeal,  and,  for  the  purposes  of  this 
case,  is  admitted.  We  can  only  say  that  there  seems  (o  be 
equity  in  it.  The  bondholders  may  fairly  be  presumed  to 
have  looked  b^ind  the  indorsement,  and  to  have  advanced 
their  money  in  view  of  the  fact  that  the  state,  the  apparent 
indorser,  was  secured  by  the  mortgage.  At  any  rate,  that  is 
the  equity  upon  which  the  decree  is  based — ^the  fact  that  the 
state  seemed  to  be  the  indorser — that  they  advanced  their 

m 

taoney  on  the  faith  of  the  indorsement,  secured  as  it  was  by 
the  mortgage.     Nothing  of  that  kind  can  be  said  in  favor  of 
Clews,  the  holder  of  the  other  bonds.     He  was  not  in  any 
way  deceived.     He  knew  there  was  no  indorsement  of  his 
bonds.    He  trusted  nothing  to  the  indorsement,  and,  there- 
ibre,  nothing  to  the  mortgage  given  to  secure  it,  and  he  does 
not  in  any  fair  sense  come  within  the  equity  on  which  the  de- 
cree is  based.     Besides,  as  an  officer  of  the  company,  he  is 
charged  with  notice  that  his  bonds  were  issued  directly  in  the 
teeth  of  the  charter,  upon  a  part  of  the  road  not  eyen  graded, 
when,  by  the  terms  of  tlie  charter,  the  bonds  were  only  to  be 
issued  on  each  section  of  twenty  miles  as  it  was  completed. 
We  think  Judge  Hill  was  right     There  is  no  view  of  the 
case  that  brings  these  bonds,  hypothecated  to  .Clews,  within 
the  equity  of  the  decree. 
Jadgment  affirmed. 


Mayor  and  Council  of  thb  City  of  Brunswick  et  aZ., 
plaintiff  in  error,  t;^.  N.  S.  Finney  et  ai.,  defendants  in 
error. 

r.  An  ui}unction  ought  not  to  be  disturbed  because  the  bill  is  not  sworn  to  by 
the  complainant.  It  is  sufficient  if  it  be  verified  by  the  oath  of  a  compe- 
tent  witness. 
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2.  Thongli  a  bill  be  defecdye  for  want  of  proper  parties,  yet  if  snch  paitics  ^ 
in  fact  come  in  and  answer  the  chafes,  the  defect  is  cured. 

3.  When  it  was  required  that  notice  of  the  closing  of  tax  books  should  be 
given  by  thirty  days  notice  in  a  newsyaper  or  other  legal  notice,  and  notice 
was  given  in  a  newspaper  thirty  days  before  the  closing,  but  was  not  con- 
tinued, but  full  notice  for  thirty  days  was  given  by  advertisement  posted  ai 
the  city  hall : 

IfcU.  that  this  w»  saffident  legal  notice. 

4.  When  a  statute  requires  taxes  to  be  laid  specifically  for  each  separate  pur- 
pose, it  is  not  iU^al  to  assess  a  tax  of  a  certain  per  cent  in  gross,  and  then 
define  in  detail  the  per  centage  for  each  specific  purpose. 

5.  When  a  tax  was  required  by  a  charter  to  be  made  payable  in  ptarterfyw- 
staUments  at  such  times  as  the  mayor  and  council  should  direct,  and  the 
charter  provided  that  the  fiscal  year  should  conmience  on  the  first  of  Jan- 
uary of  each  year : 

Held^  that  a  tax  being  assessed  for  any  year,  it  was  competent  for  ^  council 
to  indulge  the  tax-payers  for  the  first  or  second  quarter,  and  to  make  the 
installments  payable  in  the  second  or  third  quarters,  so  that  they  did  not 
make  any  quarterly  installment  payable  before  it  would  be  due  under  tiie 
charter. 

6.  The  general  assembly  of  1872  passed  an  act  revising  and  consolidating 
the  charter  of  the  city  of  Brunswick,  providing  that  before  said  act  should 
have  force  and  efiect,  it  should  be  assented  to  by  a  vote  of  the  people  of 
the  city : 

Held,  that  such  legislation  is  not  unconstitutional. 

• 

Equity.  Parties.  Notice.  Taxes.  Municipal  oorporatioos. 
Constitutional  law.  Charter.  .Before  Judge  Harris.  Glynn 
County.    At  Chambers.   January  lOth,  1875. 

N.  S.  Finney  d,  a/,  filed  a  bill  against  Jacob  E.  Dart  d  oil, 
making  4;be  following  averments :    Defendants,  assuming  to 
act  as  mayor  and  council  of  the  city  of  Brunswick,  passed  an 
ordinance  on  the  3d  day  of  July,  1874,  entitled  ''An  ordi- 
nance to  provide  for  the  current  expenses  of  the  city  of  Brans- 
wick,  the  payment  of  the  past  due  coupons  of  said  city,  and 
the  retiring  of  the  city  currency."     It  provided  that  a  tax  of 
one  and  three-fourths  per  cent.  4>e  levied  upon  all  the  prop- 
erty within  said  city,  for  the  purposes  thereinafter  set  forth, 
for  the  year  1874.     It  then  proceeded  as  follows :  ''l^^c.  2d. 
Be  UfurOur  ordained.  That  one-half  of  one  per  cent,  of  the 
tax  above  levied  be  appropriated  to  the  cancellatioii  of  tlie 
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coupons  due  by  the  city  previous  to  the  Ist  Jaly,  1874 ;  that 
one-half  of  one  per  cent,  of  the  said  tax  be  appropriated  to 
the  payment  of  the  current  expenses  of  the  municipal  gov« 
eniment  of  said  city ;  and  that  three- fourths  of  one  per  cent, 
of  said  tax  be  appropriated  to  the  retiring  of  the  currency  of 
said  city  or  due  bills  issued  for  the  retirement  of  said  curren- 
cy."   Section  %1  required  the  treasurer  to  open  his  books  for 
tax  returns  immediately,  and  close  them  on  the  4th  of  Au- 
gnst,  1874.    Section  4th  required  the  treasurer  to  keep  three 
separate  accounts,  according  to  the  distribution  aforesaid,  and 
anthorized  him  to  receive  one-half  of  one  per  cent,  of  each 
tax  payer's  taxes  in  past  due  coupons  or  legal  currency,  for 
the  purpose  of  canceliug  coupons  as  aforesaid,  and  one-half 
per  cent  in  approved  ^uwounts  or  legal  currency,  for  defray- 
ing the  current  expenses  of  the  municipal  government,  and 
three-fourths  per  cent,  in  due  bills  issued  for  the  redemption 
of  dty  currency,  and  forbade  him  from  paying  out  any  por- 
tion of  the  money,  except  as  therein  appropriated.    Section 
6ih  declared  the  first  quarter  of  the  taxes  payable  on  or  be- 
fore jthe  10th  of  August,  1874 ;  the  second,  on  or  before  the 
20th  August,  1874 ;  the  third,  on  or  before  the  18th  Septem- 
ber, 1874;  and  the  fourth,  on  or  before  the  1st  October, 
1874.    The  6th  section  required  the  treiteurer  to  issue  execu- 
tions without  delay  for  the  full  amount  of  the  taxes  due  for 
the  yrear  against  any  defaulter  &iling  to  pay  promptly  either 
installment  as  'aforesaid. 

The  last  section  repealed  all  conflicting  ordinances.    This 
ordinance  was  approved  July  3d,  1874. 

On  the  10th  October,  1874,  G.  0.  Fahm,  assuming  to  act 
as  clerk  and  treasurer  of  the  city  of  Brunswick,  under  an 
election  to  said  oiSce  by  said  pretended  mayor  and  aldermen, 
acting  collectively  as  the  mayor  and  council  of  the  city  of 
Brunswick,  issued  the  following  notice  to  the  tax-payers :   • 

*' NOTICE  TO  TAX  PAYEBfi. 

**The  treasurer's  books  will  be  finally  closed  on  the  20th 
instaot  for  the  collection  of  city  taxes  for  the  year  1874,  and 
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for  all  tazGB  unpaid  executions  will  issue  against  the  property 
of  those  failing  to  settle  all  taxes  due^  and  be  placed  in  the 
hands  of  the  marshal  for  collection. 

(Signed)  ''  Q.  C.  Fahm,  Treamrer. 

"October  10th." 

• 

This  notice  was  published  once  in  the  Brunswick  Seaport 
Appeal.  Between  the  20th  October,  1874,  and  December 
5th,  1874,  the  pretended  clerk  and  treasurer  issued  tax  jE./a«. 
against  complainants,  which  were  levied  on  their  property  by 
one  B.  A.  Fahm,  assuming  to  be  marshal  of  the  city  of 
Brunswick,  under  an  election  by  said  pretended  mayor  and 
council  of  Brunswick,  who  advertised  said  property  for  sale 
on  the  first  Tuesday  in  Januarj^  1875.. 

All  the  foregoing  acts  are  void,  because  they  were  done  un- 
der an  act  to  consolidate  and  amend  the  several  acts  inoorpo- 
rating  the  city  of  Brunswick,  find  for  other  purposes  therein 
mentioned,  approved  August  27th,  1872,  and  published  in 
acts  of  1872,  page  151.  The  said  act  is  void,  becaus'e  the  59th 
section  provided  for  its  submission  to  the  l^al  voters  of  the 
city  of  Brunswick  for  adoption  or  rejection,  and  provided  that 
if  they  rejected  it  the  act  should  be  void.  This  was  an  at- 
tempt by  the  legislature  to  del^ate  to  the  voters  of  Brans- 
wick  the  power  to  repeal  or  to  make  a  law. 

Said  ordinance  is  void,  because  it  does  not  provide  for  the 
collection  of  the  city  tax  in  quarterly  installments,  as  required 
by  the  charter ;  and  said  charter  makes  the  fiscal  year  com- 
mence on  the  first  Monday  in  January,  annually,  and  no  or- 
dinance could  have  been  passed  for  a  quarterly  collection  of 
taxes  afler  the  first  quarter  of  the  fiscal  year. 

Said  executions  were  null  and  void  because  issued  before 
the  treasurer  Iiad  given  thirty  days  notice  of  the  closing  of 
his  books,  as  required  by  said  charter. 

The  ordinance  was  further  void,  because  it  attempted  to 
levy  a  tax  of  one  and  three-fourths  per  cent.,  in  vioIaUon  of 
the  act  approved  February  28th,  1874,  entitled  an  act  to 
limit  and  r^ulate  the  assessment  and  collection  of  taxes  by 
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manicipal  authorities  in  this  state,  except  so  far  as  relates  to 
the  city  of  Savannah,  published  in  the  acts  of  1874,  page 
109.  Complainants  prayed  for  an  injunction  against  said  fi. 
fas. 

The  bill  was  sworn  to  by  W.  F.  Stewart,  as  agent  for  three 
of  the  complainants.  The  chancellor  issued  a  temporary  in- 
jnuctioD,  with  an  order  to  show  cause,  on  the  12th  of  Jan- 
uary, 1875,  why  the  injunction  should  not  be  made  permanent. 
The  bill  was  served  upon  said  marshal  in  person,  and  upon 
said  mayor  and  council  by  leaving  a  copy  with  said  clerk  and 
treasurer. 

The  defendants  demurred  to  the  bill  upon  the  ground  that 
it  contained  no  equity  for  relief  as  against  the  defendants,  be- 
cause defendants  were  not  proper  parties,  but  the  mayor  and 
council  of  Brunswick  were  the  parties  who  should  have  been 
defendants;  because  complainants  had  an  adequate  remedy  at 
law,  and   because  the  bill  was  argumentative. 

For  further  cause  why  the  injunction  should  not  be  per- 
petuated, an  answer  was  filed,  in  brief,  as  follows :     These 
defendants  were  mayor  and  council,  and  said  clerk  and  mar- 
shal were   elected,  said  ordinance  passed,  said  assessment 
made,  and  said  Ji.  fas.  were  issued  and  levied  by  virtue  of 
said  act  of  24th  August,  1872.     Said  act  is  valid  and  of 
force,  and  authorized  all  the  acts  aforesaid.     Jacob  £.  Dart 
is  no  longer  mayor  of  Brunswick,  and  W.  H.  Bainey,  C.  G. 
Moore  and  W.  Dart,  Jr.,  no  longer  aldermen,  and  are  not 
now  assuming  to  act  as  such,  aud  have  nothing  to  do  with 
said  execntions.     They  say  the  ordinance  is  legal,  because  the 
charter  does  not  provide  that  the  collection  of  taxes  shall  be 
made  quarterly,  in  point  of  time,  but  in  quarterly  install- 
meats  of  amount    Said  execu|;ions  are  not  void  for  want  of 
thirty  days'  notice  of  the  closing  of  the  treasurer's  books,  be- 
caose  said  notice  was  published  for  thirty  days  before  issuing 
execations,  by  posting  the  same  at  the  door  of  the  city  hall. 
Said  ordinance  is  not  opposed  to  said  act  of  February  28th, 
1 874;  and  if  it  is,  it  is  not  void,  because  said  act  is  a  general 
act,  and  does  not  change  the  provisions  of  said  charter,  which 
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is  a  special  act  Thej  fttrtber  objected  that  the  bill  was  not 
sworn  to  by  a  competent  person,  as  reqaired  by  law. 

All  the  liverments  in  the  answer  were  proven  by  certified 
extracts  from  the  minutes  of  said  mayor  and  council,  and  by 
affidavits  of  the  assessorSi  of  the  clerk  and  treasurer,  and  of 
the  marslial. 

The  injunction  was  made  permanent,  and  the  defeodaote 
excepted. 

N.  J.  Hammond  ;  Stephen  C.  DeBruhl,  for  plaintiffi  in 
error. 

Goodyear  &  Harris,  by  brief,  for  defendants. 
McOay,  Judge. 

• 

1.  There  is  no  express  requirement  of  the  law  thatalnll 
seeking  an  injunction  shall  be  sworn  to  by  the  plaintiff.  The 
chancellor  ought  not  to  grant  so  harsh  a  writ  unless  tbe/acfo 
npon  which  its  justice  depends  are  sworn  to;  but  that  verifi* 
cation  may  be  by  the  oath  of  some  other  than  the  plaiotiS 
Indeed,  if  the  facts  be  only  known  by  some  other  person,  it 
is  eminently  proper  the  verification  should  be  by  him.    This 
is  plainly  recognized  by  our  act  of  1870,  Code,  section  321 1, 
which  treats  the  sworn  all^ationa  of  the  bill,  or  the  affida- 
vit of  some  competent  person,  as  sufficient  cause  on  whidi  to 
base  an  injunction,  even  without  a  hearing.    In  this  case^  the 
whole  gravamen  of  the  bill  turns  on  legal  questions,  matters 
of  &ct  having  but  little  to  do  with  the  controversy. 

2.  Upon  the  question  of  parties,  whatever  defect  there  was 
in  the  original  proceeding  is  waived  by  the  ooming  in  of  the 
proper  parties  and  their  answ^ng  the  bill,  though  it  is  v^y 
plain  that  the  mayor  and  city  council  could  not  be  enjoined 
by  a  proceeding  against  its  old  members. 

3.  We  think  the  notice  required  by  the  charter  b^bre 
issuing  the  executions,  was  substantially  ^ven.  By  the  ex* 
press  words  of  the  charter,  a  notice  in  the  newspaper  ia  not 
the  only  mode— other  legal  notice  will  do— and  a  pubUcatioa 
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by  poBtiDg  at  the  ooart-hoase  and  dty  hall  is  a  very  proper 
and  very  pablic  and  very  usual  mode  of  giving  notice  of  any- 
thing that  is  to  be  notified  to  the  public. 

4.  It  is  sticking  very  closely  in  the  bark  to  make  a  di£fer- 
enoe  between  laying  one-half  per  cent,  for  current  expenses, 
and  one  and  a  fourth  for  paying  the  public  debt,  and  laying 
one  and  three-fourths — one-half  being  for  current  expenses 
and  one  and  a  fourth  for  paying  the  public  debt.  Substan- 
tially it  is  the  same  thing  done  in  both  cases.  The  day  has 
past  when  an  adherence  to  mere  form  so  slavish  as  this  can 
find  favor  in  the  courts. 

6.  Much  might  be  said  in  favor  of  the  idea  that  the  words 
'Quarterly  installments"  means  installments  each  being  one- 
fourth  of  the  whole  tax  and  nothing  more,  since  the  time  of 
the  payment  of  such  installments  is  left  with  the  officers. 
But  we  are  ioclined  to  think  the  word  quarterly  here  means 
not  only  quarterly  as  to  amount,  but  quarterly  as  to  time  of 
payment,  and  that  the  time  left  to  the  mayor,  etc.,  is  the  time 
or  day  in  each  quarter.     But  we  cannot  suppose  this  means 
that  if  the  first  quarter's  tax  is  not  collected  in  the  first  quar- 
ter, that  it  is  uncollectable.     Evidently  the  intent  was  to 
indulge  the  tax  payer,  m  that  he  should  not  be  compelled 
to  pay  the  whole  of  the  tax  in  the  first,  second  or  third 
quarter.    But  we  can  see  nothing  contrary  to  this  in  per- 
mitting him  to  escape  paying  daring  the  first  quarter  alto- 
gether— ^indulging  him  even  for  that,  postponing  it  for  his 
benefit  to  the  second  or  third  quarter.     And  just  that  has 
been  done  here.     The  payments  are  in  quarterly  amounts. 
The  tax  payer  is  indulged  for  the  first  and  second  quarter  to 
the  third.     Then  the  first,  second  and  third  installments  are 
made  payable  at  difierent  times  during  the  third  quarter,  and 
the  fixirth  installment  is  payable  in  October  of  the  fourth 
quarter.     There  is  nothing  in  this  onerous  on  the  tax  payer. 
It  gives  him  better  terms  than  the  act  provides,  and  he  has 
no  right. to  complain.    As  to  the  charge  of  unequal  assess- 
ments, it  is  positively  sworn  off  by  the  answer.    But  even 
without  this,  it  may  be  said  that  the  charter  provides  a  tri* 
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bunal  to  assess,  and  a  court  of  equity  would  not  interfere  on 
a  mere  chaise  of  excess.  Tlie  law  makes  the  assessors  the 
judges.  To  authorize  an  interference,  something  more  ought 
to  be  charged,  such  as  fraud,  corruption,  willful  partiality, 
etc.  For  it  is  a  well  settled  rule  in  all  such  cases,  that,  for  a 
difference  of  opinion,  a  court  of  equity  will  not  interfere. 
Something  must  ap|)ear  showing  conduct  abusing  the  official 
discretion  conferred  so  as  to  be  ultra  vires. 

6.  Whether  it  is  competent  for  a  l^islature  to  |)as8  any  lave 
to  take  effect  only  upon  the  assent  of  the  people,  is  a  question 
upon  which  the  authorities  seem  to  be  conflicting.    Against 
the  validity  of  such  a  law  are  some  New  York  cases :  Thoroe 
V8.  Craemer,  15  Barb.,  112 ;  Bradley  vs.  Baxter,  Ibid.,  122; 
Barty  vs.  Howard,  4  Selden,  483 ;  a  Pennsylvania  case,  Par- 
ker vs.  Commonwealth,  6  Barr,  607.     There  are  also  some 
early  Iowa  cases  on  the  same  line,  and  Mr.  Sedgwick,  in  his 
work  on  Stat.  &  Cons.  Law,  163,  seems  to  adopt  the  prin- 
ciple of  these  cases  as  sound  law.    On  the  other  hand,  Judge 
Cooley,  in  his  able  work  on  Constitutional  Limitations,  pages 
117  to  124,  seems  to  deny  the  doctrine  altogether,  and  cites 
in  defense  of  his  position  Bull  vs.  Beed,  13  Grattan,  78; 
Johnson  vs.  Rich,  9  Barb.,  680 ;  State  vs.  Parker,  26  Vt, 
357 ;  State  vs.  Beynolds,  5  6ilm.,  1 ;  Robison  vs.  Bidwell,  22 
Cal.,  349 ;  State  vs.  Noyes,  10  Foster,  (N.  H.) ;  Bank  of  Che- 
nango vs.  Brown,  26  N.  Y.,  487.    We  have  gone  carefully 
over  the  authorities  referred  to  on  both  sides  of  this  impor- 
tant question.    The  case  in  Grattan  denies  the  doctrine  alto- 
gether.    It  insists  that  the  right  to  l^islate  conditionally  is  a 
very  important  and  useful  right,  and  that  a  condition  provid- 
ing that  a  law  shall  not  take  effect  until  it  has  been  assented 
to  by  a  vote  of  the  people,  is  no  more  than  providing  any 
other  condition  upon  which  a  law  shall  take  effect     To  say 
that  a  l^islative  body  must  l^slate  positively  and  definitely, 
and  that  it  may  not  declare  what  is  its  will,  provided  certain 
events  may  occur,  would  be  largely  to  hamper  and  restrict  the 
I^islative  power.     Such  bodies  meet  only  for  a  short  time 
during  the  year^  and  it  would  lai^ly  lessen  their  useful  dis- 
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cretion  to  deny  to  them  the  right  to  enact  conditional  laws,  to 
go  into  o|)eratioD  only  on  certain  contingencies.     A  long  list 
of  most  important  laws,  both  state  and  national,  is  contained 
in  the  cases  referred  to  by  Mr.  Cooley.     If  such  conditional 
l^islation  is  important  for  the  public  good,  it  seems  difiScult 
to  sustain  a  position  that  legislation,  conditioned  to  take  effect 
provided  the  people  interested  in  the  law  shall,  by  a  formal 
vote,  declare  such  a  law  to  be  desirable,  is  a  delegation  of 
l^islative  power.     Take,  for  instance,  our  act  of  November, 
1861,  suspending  the  statute  of  limitations,  to  take  effect  if 
the  banks  suspended.     Was  that  a  delegation  of  legislative 
power  to  the  banks?     And  is  it  any  more  a  delegation  of 
legislative  power  to  enact  a  law  to  express  the  legislative 
will  as  to  a  rule  of  action^  but  to  add  that  this  will  shall  not 
take  effect  as  law  until  a  certain  vote  of  assent  is  had  by  the 
people?    But  tlie  cases  in  which  the  right  of  the  legislature 
to  pass  a  law  which  is  conditioned  to  take  effect  only  on  the 
assent  of  the  people  is  denied,  are,  for  the  most  part,  cases  of 
general  laws.     The  cases  in  New  York  are  qualified  thus  by 
later  cases:   In  18th,  23d  and  26th  N.  Y.,  it  is  expressly 
ruled  that  the  legislature  may  make  a  local  law,  to  take  effect 
only  by  a  vote  of  the  people   interested.    And  so  the  case 
in  6  Barr  is  by  the  same  judge,  in  8  Barr,  391,  declared  not  to 
cover  any  laws  except  general  laws  affecting  the  political  or 
social  rights  of  the  people;  and  in  10  Barr,  214,  the  same 
fIJstinction  is  taken.    Without  committing  ourselves  upon  the 
general  principle,  we  think   this  distinction  a  sound   one. 
Local  or  private  laws  are,  as  Blackstone  says,  not  strictly 
laws,  but  exceptions  to  laws :    1  Black.,  86.     Judges  did  not 
at  common  law  notice  them  judicially — they  were  required  to 
be   pleaded  as  matter  of  private  right.     In  the  history  of 
legislation,  such  acts  are,  in  fact,  always  passed  on  the  assent 
(if  the  people ;  ordinarily,  it  is  true,  this  assent  is  given  by  an 
application,  and  if  the  law  be  passed  the  application  is  pre- 
-arned.    But  where  upon  the  face  of  the  act  the  legislature  indi- 
cates that  it  is  not  satisfied  that  the  people  desire  this  excep- 
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tion  to  the  general  law,  it  seems  eminently  proper  that  the  8ct 
be  declared  not  final  until  it  is  assented  to.     In  acts  strictly 
private,  our  constitution,  article  l.,  section  26,  requires  the 
written  assent  of  the  paiiies  at  interest,  and  there  are  various 
other  provisions  of  the  constitution,  as  that  referring  to  the 
abolition  of  counties,  article  in.,  section  5,  paragraph  2,  and 
that  in  relation  to  internal  improvements  by  cities,  ;irtide  m*, 
section  6,  paragraph  4,  which  indicate  that  the  framers  of  the 
constitution  recognized  the  propriety,  in  cases  of  local  legis- 
lation, of  getting  the  formal  assent  of  the  people  inta^ested  to 
the  proposed  exception  to  the  general  law  of  the  state.    The 
case  of  the  acceptance  or  non-acceptance  of  a  charter,  stands 
on  a  still  stronger  footing.     I  do  not  think  any  of  the  cases 
have  gone  so  far  as  to  doubt  the  legality  of  a  condition  of  as- 
sent to  a  charter.     At  common  law,  a  charter — even  a  mimi- 
cipal  one — ^was  invalid  until  accepted :   King  vs.  Amen/,  1 
T.  JR.,  575.    And  though,  perhajfis,  the  l^islature  might  ibroe 
a  charter  upon  a  people,  yet  it  is  the  common  understanding, 
even  among  lawyers,  that  a  mere  grant  of  corporate  powers  is 
nothing  until  it  be  accepted  by  acting   under  it     So,  too, 
it  is  understood,  that  the  people  may,  if  they  choose,  fiul  to 
keep  up  the  organization,  and  thus  abandon  the  charter.     It 
would,  therefore,  it  seems  to  us,  appear  absurd  to  say  that  the 
general  assembly  may  not  provide  for  an  express  assent  by  a 
vote,  when,  in  fact,  the  validity  of  the  charter  turns,  as  a 
general  rule,  on  an  implied  consent.    It  may  be  also  re- 
marked, that  notwithstanding  the  universal  recognition  of  the 
rule  that  the  legislative  power  cannot  be  del^ated,  the  im- 
memorial usage  of  all  the  states  has  been,  by  the  creaUon  of 
municipal   corporations,  and   the  organization   of  oountie^, 
townships  and  districts,  to  delegate  to  looal  oi^aaiatioDs 
many  local  matters  which  the  l^islatnre  might  in  ite  discre- 
tion itself  provide  for.     Even  so  grave  a  matter  as  tazadon 
has  always,  in  this  state,  even  without  special  constitnlioiial 
provisions,  been  delegated  ta  cities  and  towns  and  county  or- 
ganizations, and  if  it  be  competent  to  del^atesuch  powets  di- 
rectly to  city  or  town  councils,  or  to  county  courts,  much  more 
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may  the  legislature  pass  laws  in  referenoe  to  local  matters, 
subject  to  the  consent  of  the  localities  interested. 
Judgment  reversed. 


The  Macon  akb  Augusta  Raxj^road  Company,  plaintiff 
in  error,  vs.  John  D.  Garrard,  defendant  in  error. 

1.  An  account  for  cross-ties  delivered  under  a  contract,  the  whole  being  due, 
is  an  entire  demand,  incapable  of  division  for  the  purpose  of  bringing  sep- 
arate suits  therefor. 

2.  Where  an  action  is  brought  for  a  part  of  such  an  account  and  judgment 
obtained,  and  subsequently  another  suit  is  brought  for  an  alleged  residue 
of  the  account,  it  is  not  a  sufficient  reply  to  a  plea  of  former  recovery  that 
the  plaintiff  did  not  know,  pending  the  first  suit,  the  whole  number  of  ties 
furnished,  it  appearing  that  he  was  all  the  while  in  possession  of  the  means 
of  ascertaining  all  the  facts  and  what  his  entire  claim  wa$,  and  that  his 
want  of  knowledge  was  from  his  own  fault  and  negligence. 

Contracts.     Pleadings.     Former  recovery.    Before  Judge 
Pottle.    Hancock  Superior  Court.     April  Term,  1874. 

Garrard  brought  complaint  against  the  Macon  and  Augusta 
Railroad  Company  on  an  account  for  cross-ties  and  wood, 
amounting  to  $5,250  50.  The  defendant  pleaded  the  general 
issue  and  former  recovery.  The  facts  presented  by  the  testi- 
mony were,  in  brief,  as  follows : 

The  plaintiff  entered  into  a  contract  with  the  defendant  to 
fbrnish  cross-ties  and  wood  at  certain  prices.     For  the  pur- 
pose of  carrying  out  his  undertaking  he  employed  three  over- 
seers, each  to  superintend  a  separate  lot  of  hands.     Cross-ties 
and  wood  were  cut  and  various  payments  made  by  the  de- 
fendant.    Not  obtaiaing  what  he  considered  a  settlement  in 
full,  siiit  was  instituted  by  the  plaintiff  for  the  balance' then 
believed  to  be  due  and  .judgment  recovered  therefor.    Subse- 
qaently,  having  become  impressed  with  the  belief  that  he 
liad  not  made  as  n^uch  out  of  hip  contract  as  he  should  have, 
Jte  made  a  close  scrutiny  into  the  amount  of  timber  purcliased 
by  hitn,  the  number  of  cross-ties  and  cords  of  wood  furnished, 


328         SUPREME  COURT  OF  GEORGIA. 

The  Macon  and  Augusta  Railroad  Company  vs.  Garrard. 

and  the  sums  of  money  received  therefor.  He  then  discov- 
ered that  he  had  only  embraced  in  his  suit  the  cross>ties  and 
^ood  cut  and  delivered  by  one  of  his  overseers.  This  sait 
was  therefore  brought  for  what  was  furnished  by  the  other 
two. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  evi' 
dence.  The  motion  was  sustained  and  the  defendant  ex- 
cepted. 

George  F.  Pierce^  Jr.  ;  James  S.  Hook^  for  plaiotiflTin 
error. 

R.  Toombs;  C.  W.  DuBose;  F.  L.  Little,  for  de- 
fendant. 

Trippe,  Judge. 

1.  For  the  pur|K>se  of  determining  this  case,  it  matters  not 
whether  the  contract  between  the  plaintiff  and  defendant  was 
entire  or  severable.     When  the  first  suit  was  brought  the 
whole  demand  or  debt  was  due.     If  so,  it  was  incapable  off 
division  for  the  purpose  of  bringing  separate  suits  thereibr. 
Section  2939  of  the  Code  provides  "if  a  contract  be  entipe 
but  one  suit  can  be  maintained  for  a  breach  thereof;  but  if  it 
be  severable,  or  if  the  breaches  occur  at  successive  periods  in 
an  entire  contract,  (as  where  money  is  to  be  paid  by  install- 
ments,) an  action  will  lie  for  each  breach ;  hvA  all  the  breoushes 
occurring  up  to  the  commencement  of  the  action  muul  be  tn- 
duded  therein"    Here  it  is  not  denied  that  the  whole  claim, 
all  that  was  included  in  the  first  suit  and  judgment,  as  well 
as  what  is  now  alleged  was  not,  was  due>  when  that  suit  was 
commenced.    Either  an  entire  breach  of  the  whole  oontract, 
or  every  breach  that  is  complained  of  under  that  contract, 
had  then  occurred.    The  meaning  of  the  Code  is  that  theie 
cannot  be  subsequent  actions  for  breaches  wiiich  have  already 
occurred,  though  they  were  not  included  in  the  first  suit 
This  construction  was  recognized  as  the  proper  one  in  45 
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Georgia^  156^  and  there  are  numerous  decisions  liolding  that 
it  is  the  established  rule  of  law,  independent  of  any  statnte* 
The  question  is  fully  discussed  and  many  authorities  cited  ia 
7  Bobertson's  Practice,  176,  d  «eg.,  sustaining  the  ruling  we 
make.  It  is  true  there  are  some  contrary  decisions,  but  the 
plain  meaning  of  the  section  of  the  Code  quoted  is  suiScient 
to  sustain  our  judgment. 

2.  It  is  not  suflBcient  to  overturn  this  rule  of  law,  for  the 
plaintiff  to  reply  to  a  plea  of  former  recovery,  that  when  the 
first  suit  was  brought  he  did  not  know  the  whole  amount  of 
his  claim's—in  this  case,  how  many  cross-ties  he  had  in  fact 
iumishe<l — where  that  ignorance  was  from  his  own  fault  and 
negligence.    Equity  would  not  relieve  in  such  a  case  ;  that  is, 
where  the  party,  by  reasonable  diligence,  could  have  had 
Jaiowledge  of  the  truth :  Code,  section  3126.    And  the  prin- 
ciple goes  still  further.     Even  ignorance  of  a  fact  known  to 
the  opposite  party  will  not  justify  an  interference,  if  there 
has  been  no  misplaced  confidence,  nor  misrepresentation,  nor 
other  fraudulent  act:  Ibid.    Here  the  evidence  shows  that 
the  plaintiff  below  was  all  the  while  in  full  possession  of  all 
the  means  of  ascertaining  the  true  facts  and  what  his  entire 
claim   was.     He  had  twice  moved  in  the  matter;  once  in 
making  a  settlement  with  his  debtor.     Not  satisfied  with 
tfaat^  he  brought  6ne  suit.     On  a  second  investigation,  which 
he  was  legally  competent  to  assert,  a  judgment  was  had — 
that  Judgment  was  pleadable  in  bar  against  a  second  suit  for 
a  breach  of  the  same  contract,  if  that  breach  had  occurred 
when   the  first  suit  was  brought.    There  is  no  principle  in 
eqaity  that  will  relieve  him  from  the  rule,  under  the  evidence, 
in  this   case.     We  therefore  are  of  opinion  that  the  verdict 
was  ^irhat  the  evidence  required  the  jury  to  render,  and  that 
there  iw^as  error  in  granting  a  new  trial. 
Judgment  reversed. 


VOt-    UV.  22. 
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Mayor  and  Codncil  of  tbe  City  of  Athens,  plaintif 
in  error,  »«.  Crawfoed  W.  Long  rf  aZ.,  defendants  id 
error. 

The  charter  of  a  municipal  coqwration  gave  it  power  to  levy  taxes,  lbs: 
"  Full  power  and  authority  to  levy  and  collect  ait  annual  tax  of  not  iicecd- 
ing  one  per  centum  upon  the  value  of  all  property  within  the  cmpontc 
limits  of  whatever  kind,  real  or  perwinal,  which  is  or  may  be  subject  to 
taxation  by  the  laws  of  ibis  state : " 

Htld,  that  under  this  charter  it  was  competent  for  the  mayor  and  comicil  to  ex- 
empt certain  property  from  taxation  altogether,  provided  that  the  tax  laid 
be  ad  valorim  and  uniform  upon  every  Species  of  property  taxed,  «s  pro- 
vided for  by  article  I.,  section  37  of  the  constitution  of  tbe  state. 

Tax.    -Constitutional  law.     Munici[>al  corponttious.    Be- 
fore Judge  Rice.     Clarke  Superior  Court.     August  Term, 


This  case  is  sufficiently  reported  in  the  above  head-note. 

Cobb,  Ebwin  &  Cobb  ;  8.  P.  Thdrmond  ;  T.  W.  Rcck- 
EB,  for  plaintiff  in  error. 

Emory  Spebr,  for  defendants. 

McCay,  Judge. 

The  general  rule  that  it  is  not  competent  for  the  judi<^arT 
department  of  the  government  to  iptepfi>«>  "!tli  ti'*  l«*«l«- 
tive  department  in  tlie  exercise  of  t 
in  cases  where  it  is  attempted  to  vi 
the  constitution,  is  undeniable,  ^or 
the  proposition,  however  respectable 
rests,  that  the  courts  may  set  up  theii 
fairness,  so  as  to  control  the  legialatu 
tbe  constitution  contains  no  restrictio 
taxes  shall  be  absolutely  equal,  and 
tional  rule,  the  discretion  to  detern 
mode  of  taxation  must  necessarily  be 
the  government  to  which  the  people  \ 
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to  tax.    Our  ooDStitution,  article  i.,  section  27,  provides  that 
taxes  shall  be  "ad  valorem  only  and   aniforni  upon  every 
species  of  proi)erty  taxed."    The  implication  from  these  words 
is  irresistible  that  it  was  contemplated  that  the  legislature  might 
aee  fit,  in  its  wisdom,  to  exempt  some  property  from  taxation 
altogether.     Had  it  been  intended  that  all  property  should 
be  taxed,  the  words  would  have  been  uniform  upon  all  species 
of  property,  but  when  the  word  "taxed"  is  added,  the  mean- 
iug  plainly  is,  that  whilst  the  legislature  may  exempt  certain 
projjerty  from  taxation  altogether,  yet,  upon  whatever  prop- 
erty a  tax  is  laid^  the  same  shall  be  by  one  uniform  rate,  ac- 
cording to  its  value.     Another,  the  28th  section  of  this  same 
article  of  the  constitution,  declares  that  the  general  assembly 
may  confer  **tlie  taxing"  power  upon  municipal  corporations. 
Whatever  taxing  power  the  legislature  has  it  may  thus  con- 
fer, and  confer  it  as  that  body  itself  has  it.     Doubtless  the 
general  assembly  may  not  choose  to  confer  the  whole  taxing 
power  on  a  municipal  corporation,  but  very  plainly  it  has  the 
power,  under  this  section,  to  confer  the  power  to  the  same  ex- 
tent and  with  the  same  qualifications  as  that  power  exists  in 
the  legislature  itself,  so  far  as  the  locality  of  the  corporation 
extends.     At  last^  therefore,  the  only  inquiry  is :  What  has 
been  done  ?    How  reads  the  charter  ?     Its  words  are  as  fol- 
lows:   "The  mayor  and  council  of  the  city  of  Athens  shall 
have  full  power  and  authority  to  levy  and  collect  an  annual 
tax  of  not  exceeding  one  per  centum  upon  the  value  of  all 
the  property  witliin  the  corporate  limits  of  said  city,  of  what- 
ever kind,  real  or  personal,  which  is  or  may  be  subject  to  tax- 
ation   by  the  laws  of  this  state."     The  terms  and  object  of 
this  clause  are  plainly  to  grant  a  power  to  tax  to  the  extent  of 
tjne  per  cent,  all  the  taxable  property  in  the  city.     It  is  con- 
tended   that  as  this  is  a  power  to  tax  all,  that  all  must  be 

taxed ^that  the  power  must  be  exercised  as  it  is  given,  or 

not  at  all.  Is  this  a  fair  construction  uf  the  words?  We 
think  not.  The  jwwer  is  to  tax  to  the  extent  of  one  per 
^entncxi'  It  would  be  just  as  fair  to  say  it  must  be  one  pir 
.^j^f^       The  power  to  do  a  thing  is  one  thing,  the  duty  to  do 
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it  another.    Section  22d  gives  the  power  to  take  up  aoy 
horses,  mules,  cattle,  hogs,  goats,  dogs,  or  other  domestic  ani- 
mals running  at  large.     Would  it  be  fair  to  construe  th!s  so 
as  that  under  it  the  council  could  not  prohibit  hogs  and 
horses  from  running  at  large  and  yet  not  prohibit  goats  and 
dogs  and  cows  ?    These  words  simply  confer  the  power  to 
tax  all,  not  exempt  by  state  law,  just  as,  under  the  constitution, 
the  legislature  may  tax  all.     And  it  seems  to  us  that  as  under 
a  general  power  to  tax  all,  the  legislature  may  leave  a  portion 
untaxed,  so  under  a  power  to  tax  all,  granted  to  the  corpora- 
tion, it  may  leave  a  part  untaxed.     There  are  no  restrictfve 
words ;  they  are  all  words  of  grant.     The  words  are  not  that 
the  tax  ahcUl  be  laid  upon  all,  but  that  the  power  exists  to  tax 
all.     We  are  no  advocates  of  unequal  taxation.     It  may  be 
that  the  existing  tax  ordinarioe  of  Athens  is  not  wise  or  just. 
But  we  have  no  power  in  the  premises.     The  authorities  of 
the  city,  elected  by  the  people,  have  expressed  the  will  of 
the  people  in  their  ordinance,  and  it  is  not  for  the  courts  to 
control  that  will,  unless  the  law  be  violated.     We  think  no 
law  has  been  violated,  and  we  therefore  reverse  the  judgment 
of  the  court  making  the  mandamus  absolute. 
Judgment  reversed. 


Nancy  Hill,  plaintiff  in  error,  vs.  John  A.  Bbuce,  for  use, 

defendant  in  error. 

1.  The  fact  that  a  husband  and  wife  live  on  certain  land,  and  the  husband  re- 
turns and  pays  the  taxes  thereon,  is  not  sufficient  to  make  the  land  sabjeci 
to  a  judgment  against  the  husband,  when  the  legal  titlf  is  sha«m  to  be  ia 
the  wife. 

2.  If  the  plaintiff  in  execution  seeks  to  prove  by  the  declarations  of  the  hos* 
band  that  he  paid  for  the  land,  and  the  title  is  therefore  fraudulentlhf  in  the 
wife,  it  should  be  made  to  appear  that  such  statements  of  the  husband,  ercfii 
if  they  be  competent  for  the  purpose,  applied  to  a  time  when  his  paying  for 
the  property  and  taking  the  title  to  his  wife  would  constitute  a.  frand  <m  hU 
creditors. 

3.  In  this  case  it  does  not  appear  when  the  declarations  were  made  hr  te 
husband,  nor  the  time  of  such  payment  by  him,  nor  that  he  tJkewt  owed  ^ 
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debt  on  which  the  judgment  is  founded,  or  any  other  debt.  And  upon  a 
review  of  the  testimony  as  it  appears  in  the  record,  we  think  there  should 
be  a  new  trial. 

Husband  and  wife.  Judgments.  Lien.  Evidence.  Debtor 
and  creditor.  Before  Judge  Hall.  Rockdale  Superior  Court. 
February  Term,  1874. 

On  August  26th^  1874,  an  execution  in  favor  of  John  A. 
Bruce,  for  use,  etc.,  against  Archibald  Scott  and  Samuel  Hill, 
principals,  and  Milton  Wauldrop,  indoi-ser,  based  on  a  judg- 
ment obtained  in  the  justice  court  for  the  four  hundred  and 
seventy-sixth  district,  on  November  4th,  1865,  was  levied  upon 
certain  land  as  the  property  of  Samuel  Hill.  A  claim  there- 
to was  filed  by  Nancy  Hill,  the  widow  of  the  said  Samuel. 
Upon  the  issue  thus  formed,  the  following  evidence  was  intro- 
duced: 

Ist.  Execution,  with  entry  of  levy  thereon. 
2d.  Deed  from  Milton  Wauldrop,  executed  on  August  31st, 
185Sy  conveying  the  property  in  dispute  to  A.  T.  Scott.     Re- 
conled  February  14th,  1874. 

3d.  Deed  from  A.  T.  Scott,  executed  on  March  27th,  1865, 
conveying  the  land  to  Archibald  Scott.  Recorded  February 
14th,  1874. 

4tb.  Deed  from  Archibald  Scott,  executed  on  February 
16tb,  1866,  conveying  the  premises,  in  consideration  of  $700 
in  cash,  and  of  the  natural  love  and  affection  of  the  father  for 
the  daughter,  to  the  claimant.  Recorded  February  14th, 
1874. 

5th.  Proceedings  in  behalf  of  Samuel  Hill,  in  right  of  his 
Wife,  to  have  the  land  set  aside  as  a  homestead,  filed  Novem- 
ber 9th,  1868. 

The  foregoing  constitutes  all  the  documentary  evidence  in- 
troduced. 

A.  T-  Soott,  for  claimant,  testified  as  follows :  Claimant  is 
tiie  widow  of  Samuel  Hill,  deceased ;  is  also  witness'  sister.  In 
the  year  1858  claimant  and  her  husband  came  to  Georgia 
from  South  Carolina,  on  a  visit,  and  made  arrangements  with 
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witness  to  purchase  the  land  in  question  from  WauWrop.  He 
inquired  from  (hem  as  to  where  the  money  was  to  oomefrom, 
and  vraa  informed  tliat  it  would  be  the  proceetis  of  the  sale 
of  claimant's  Iiind  in  South  Carolina,  which  had  Wn  given 
to  her  by  her  father.  Witne&t  niiide  the  purchase,  but  took 
the  title  to  himself  tn  bold  for  claimant.  It  thus  remaJaed 
until  sometime  in  the  year  1864 or  1866,  wlienit  wastlinugiit 
that  witness  would  not  live,  and  he  conveyed  the  land  to  tiis 
father,  Archibaltl  Scott,  to  hold  for  claimant.  Gave  his  in- 
dividual notes  to  Wauidrop  for  the  land,  but  they  were  paid 
off  with  the  money  of  claimant. 

Milton  Wauidrop,  for  plaintiff  in  ji.  fa.,  testified  that  lie 
has  no  recollection  of  A.  T.  Scott's  ever  having  given  his 
notes  for  the  land ;  that  A.  T.  Scott  did  not  purchase  the  land 
from  him,  it  was  bought  by  Archibald  Scott  and  Samuel  Hill ; 
that  they  gave  their  notes  for  the  purchase  money;  tliat  Ar- 
chibald Scott  refused  for  some  time  to  nign  the  notes,  ^ving 
as  his  reason  that  he  had  said  he  would  not  stand  security  for 
any  one,  but  afler  talking  over  the  matter  he  said  he  would 
'  sign  the  notes  as  principal,  and  let  Hill  sign  as  Eecuriiy. 
Witness  traded  the  notes  to  Mr.  Gooil. 

Good  teBtified  that  he  got  notes  from  Wauidrop  sign e-l 

by  Aroliibald  Scott  and  Samuel  Hill;  that  he  presented  them 
to  the  former,  and  he  finally  paid  them  off. 

William  Reagan  testified  that  1 
the  time  he  came  to  the  county,  an 
in  controversy  from  that  time  unt 
twelve  or  thirteen  years  ago,  and  p 
had  heard  Samuel  Hill  say  often  tl 
turned  out  as  they  had,  that  he  ha 
hands  of  Archibald  Scott  to  pay  f< 

Joseph  McCollin  testified  that  I; 
bald  Scott  and  Samuel  Hill  borrov 
to  pay  for  the  property  in  controvi 
rowed  was  $400  00  or  $500  00. 

The  lax  returns  of  Samuel  Hill 
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sive^  were  introduoed,  showing  the  property  in  controversy 
retaraed  by  him. 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  evi- 
dence.   The  motion  was  overruled,  and  claimant  excepted. 

A.  C.  Perby,  for  plaintiff  in  error. 

J.  J.  Fjjoyd,  f6r  defendant. 

Trippe,  Judge. 

1.  If  the  title  to  land  be  in  the  wife,  it  is  not  sufficient  to 
subject  it  to  the  payment  of  the  husband's  debts  because  it 
appears  that  he  and  his  wife  live  upon  it^  and  he  returns  it 
and  pays  the  taxes. 

2,  3.  The  deed  to  this  land  was  made  in  1858  to  A.  T. 
Scott,  the  brother  of  Mrs.  Hill,  the  claimant.     He  conveyed 
it  to  her  £ither,  and  the  father  afterwards  to  her.     Wauldropi 
who  executed  the  deed  to  A.  T.  Scott,  testified  that  the  father 
paid  him  for  it,  or  rather  that  the  father  gave  his  notes  for 
it,  with  Hill,  the  husband,  as  security,  and  that  he  transferred 
the  notes  to  Good,  who  testified  that  the  father  paid  the  notes 
to  bim.    It  was  in  proof  that  Hill,  the  husband,  said  he 
placed  the  money  in  the  father's  hands  to  pay  for  the  land. 
This  last  item  of  testimony  is  really  about  all  that  api)ears  \\\ 
the  record  which  can  be  relied  on  to  condemn  the  land  to  pay 
this  judgment.     Is  it  sufficient?     It  does  not  appear  when 
fiillj  the  husband,  made  such  a  statement.     The  firat  deed; 
to-wit:  from  Wauldrop  to  the  brother,  was  made  in  1858. 
That  was  for  the  benefit  of  the  claimant,  and  she  and  her 
husband  went  shortly  thereafter  into  possession  of  it.     Nor 
did  it  appear  when  the  notes  were  paid  to  Good.     The  judg- 
meat  on  which  this  execution  was  issued  was  obtained  in 
November^  1865.     That  was  over  seven  years  after  the  pur- 
chase from  Wauldrop.     Suppose  that   the  husband  did  in 
1859  or  1860  or  1861  pay  for  the  land,  or  give  the  money  to 
]jis  fkther-in-law  to  pay  for  it,  that  would  not  make  it  subject 
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to  a  debt  he  contracted  years  afterwards.  It  was  not  showa 
that  he  was  in  debt  at  the  time.  Nothing  appears  that  woold 
make  such  a  transaction  a  fraud  upon  his  creditors.  Perhaps 
there  was  more  than  is  shown  by  the  record.  But  bj  that 
we  are  bound.  Besides  al|  this,  A.  T.  Scott  testified  that  the 
land  was  bought  for  the  claimant,  that  it  was  anderstood  at 
the  time  that  it  was  to  be  paid  for  from  the  proceeds  of  prop- 
erty she  owned  in  South  Carolina,  where  she  then  lived,  and 
that  it  was  so  paid  for.  Under  this  want  of  evidence,  taken 
in  connection  with  the  positive  evidence  in  behalf  of  daim- 
ant,  the  court  below  should  have  granted  a  new  trial. 
Judgment  reversed. 

McCay,  Judge,  concurred. 

Warner,  Chief  Justice,  dissenting. 

This  was  a  claim  case,  and  it  appears  from  the  evidence  in 
the  record  that  the  judgment  on  which  the  execution  issued 
that  was  levied  on  the  land  as  the  property  of  Hill,  was  ob- 
tained against  him  in  March,  1863;  that  Hill  had  lived  on 
the  land  for  several  years;  had  given  it  in  for  taxes  as  his 
property;  that  Hill,  the  defendant,  said  he  had  placed  the 
money  in  Archibald  Scott's  hands  to  pay  for  the  land.     The 
claimant  derived  her  title  to  the  land  under  a  deed  made 
by  Wauldrop  to  A.  T.  Scott  in  1858,  and  a  deed  made  by 
A.  T.  Scott  to  Archibald  Scott  in  March,  1865,  and  a  deed 
made  by  Archibald  Scott  to  the  claimant,   in   Febrnary, 
1866,  neither  of  which  deeds  were  recorded  until  the  14th  of 
February,  1874.     The  claimant  is  the  sister  of  A.  T.  Scott 
and  daughter  of  Archibald  Scott.     A.  T.  Scott  says  he  took 
the  deed  to  the  land  in  his  own  name  to  hold  it  for  his  sister, 
and  the  question  for  the  jury,  under  the  evidence,  was,  fchose 
money  was  it  that  paid  for  the  land  ?     Was  the  claimant's  ti- 
tle, under  the  deeds  which  had  not  been  recorded  until  after 
the  judgment  was  obtained,  good  as  against  that  juclgmeat, 
or  was  it  a  family  arrangement,  made  to  defeat  Hill's  credit- 
ors?    Assuming  that  the  money  which  paid  for  the  land,  as 
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testified  to  by  A.  T.  Scott,  was  the  proceeds  of  land  sold  in 
South  Carolina^  given  to  her  by  her  father,  it  does  not  appear 
that  she  had  any  separcUe  estate  in  it,  and  as  the  law  then 
stood,  her  husband's  marital  rights  attached  to  it,  and  the 
proceeds  thereof  became  his  money,  especially  when  reduced 
to  possession.  The  jury  found  the  property  subject  to  the 
execution,  and  the  court  refuse<l  to  grant  a  new  trial. 

In  my  judgment,  there  was  sufficient  evidence  in  the  record 
to  sustain  the  verdict,  and  aspecially  so  in  this  class  of  cases. 
According  to  the  repeated  rulings  of  this  court,  the  discretion 
of  the  court  below  in  refusing  to  grant  a  new  trial,  on  the 
statement  of  facts  disclosed  in  this  record,  should  not  \>e  in- 
terfered with  or  controlled. 


Wn^LiAM  H.  Thomas,  for  use,  etc.,  plaintiff  in  error,  vs. 
William  M.  Hunnicutt  et  cU.,  defendants  in  error. 

On  a  srt'r^  facias  to  revive  a  donnant  judgment,  an  issue  of  payment  was 
formed,  and  on  the  trial  certain  witnesses  testified  as  to  matters  which  oc- 
CQrred  a  good  while  ago.  The  plaintiff's  counsel  asked  the  court  to  charge 
that,  after  considerable  lapse  of  time,  human  memory  was  unreliable.  The 
court  did  so  charge,  but  added  that,  on  the  other  hand,  the  jury  might  con- 
sider lapse  of  time  in  determining  whether  payment  of  the  judgment  may 
be  presumed :  ' 

ffeld,  chat  this  was  error.     No  presumption  of  payment  arises  from  simple 
Ij^ise  of  time  until  the  statutory  bar  attaches. 

Scire  Jcmias.    Judgments.     Presumptions.     Before  Judge 
RiCB.     Rabun  Superior  Court.     October  Term,  1874. 

The  above  head-note  sufficiently  reports  this  case. 

C  H.  Sutton;  McWilliams  &  Netherland,  for  plain- 
tiff in  error. 

W.  Li.  Marleb,  for  defendants. 
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McCay,  Judge. 

The  evidence  ia  this  case  was  very  oonflicting,  and  the 
^-erdict  pushes  to  its  extremest  verge  the  jurisdiction  of  the 
jury  over  the  facts.     In  such  cases  an  error  of  the  jadgeiu 
his  ruling  becomes  of  the  highest  importance.     Who  shall 
say  that  tliis  was  not  the  influence  that  caused  the  verdict? 
We  are  not  prepared  to  say  that  time,  even  within  the  statu- 
tory bar,  may  not  be  weighed  by  the  jury  in  connection  widi 
other  circumstances.   But  the  charge  left  it  to  the  jury  tobeooo- 
sidered  as  an  independent  element.     We  think  this  was  error. 
It  an^ounts  practically  to  a  repeal  of  all  those  acts  suspending 
the  statutes  from  1860  to  1868.    The  law  fixes  certain  periods 
for  time  to  be  an  evidence  of  settlement;  during  that  time, 
the  parties  have  a  right  to  delay,  atid  it  ought  not  to  be 
counted  against  them  as  a  presumption,  as  a  color  to  other 
facts.     Sometimes  even  a  very  short  period  of  delay  may 
have  weight;   for  even  in  this  case  it  might  be  considered 
as  tending,  for  instance,  to  add  strength  to  the  evidence  of 
payment.     But  as  the  court  put  it,  the  jury  was  authorized 
to  consider  it  by  itself — standing  alone — matter  for  consid- 
eration, and  under  the  facts  we  cannot  but  think  the  jary 
gave  it  much  weight. 

Judgment  reversed. 


Geobge  Peters,  plaintiff  in  error,  vs.  William  Baker, 

defendant  in  error. 

When  an  affidavit  of  ill^rality,  taking  the  ground  that  the  defendant  in  exe- 
cution had  never  been  served  with  process,  was  dismissed  for  insufficiency 
in  not  stating  that  he  had  not  appeared  and  pleaded : 

Jffld,  that  this  dismissal  was  no  bar  to  a  motion  to  set  aside  the  judgment  on 
the  ground  that  the  defendant  had  not  been  served,  or  acknowledged  ser- 
vice, or  appeared  or  pleaded  to  the  original  suit,  and  that  he  had  a  good 
defense  thereto.  ' 
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illegality  on  demurrer  is  no  bar  to  the  motion,  if  it  be  od  a 
good  ground — if  it  meet  the  defects  in  the  illegality,  and  this 
motion  clearly  and  fully  does  this.     It  sets  forth  want  of  ser- 
vice; it  denies  any  acknowledgement  of  service;  it  denies  ap- 
pearance or  pleading,  and  adds  that  he  has  a  good  defense. 
The  mistake  of  the  judge  below,  was  either  in  treating  a 
demurrer  as  a  bar,  when  the   present  proceeding  contains 
new  facts  which  make  a  good  case,  or  in  treating  the  rule 
that  but  one  ill^ality  can  be  filed,  as  extending  also  to  mo- 
tions to  set  aside.     The  rule  as  to  illegalities  turns  on  the 
nature  of  the  proceeding.     It  is  an  effort  to  stop  the  sheriff 
in  the  execution  of  a  process,  and,  very  wisely,  the  rule  is  re- 
stricted and  permits  the  thing  to  be  done  but  once,  unless  it 
be  for  causes  that  either  did  not  exist,  or  were  not  known  at 
the  date  of  the  first  illegality.     But  a  motion  made  in  open 
court  stands  on  common  law  rules;  and  it  is  a  settled  rule  that 
a  dismissal  of  a  proceeding  for  informality  or  insufficiency  is 
no  bar  to  a  new  proceeding  containing  all^ations  making  a 
good  case.     This  court  has  decided  that  a  bill  or  other  pro- 
ceeding, to  which  a  demurrer  has  been  sustained  and  the 
judgment  affirmed  by  this  court  may,  yet  be  amended  and 
rendered  a  good  proceeding;  and  if  this  be  so,  it  seems  clear 
that  the  present  motion  was  not  barred  by  the  dismissal  of 
the  affidavit  of  illegality. 
Judgment  reversed. 


William  D.  Trammell  et  al.y  plain tiflfe  in  error,  vs.  Wil- 
liam C.  Johnston  et  al.,  defendants  in  error. 

I.  Where  a  testator  devbed  his  plantation  to  his  wife  "during  her  natural 
life,  for  the  sole  benefit  of  his  beloved  wife  and  three  children  berdn 
named,"  and  provided  further  that  said  life  interest  should  not  be  transfer- 
able, and  that  said  plantation  should  not  "be  cultivated  by  any  person's 
hands  except  his  said  wife's  and  children's,"  and  that  at  her  death  it  shoal<i 
be  sold  and  equally  divided  between  said  children : 

//eM,  that  the  testator's  widow,  who  was  also  his  executrix,  had  no  authority 
to  lease  said  plantation  for  the  term  of  twenty  years. 
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2.  The  devise  of  the  life  interest  to  the  wife  wa^  not  such  a  grant  of  an  estate 
to  her  a5  to  make  the  subsequent  provision  against  its  transfer  void  on  ac- 
count of  repugnancy. 

3.  If  for  any  reason  it  became  impossible  for  the  wife  and  children  to  culti- 
vate the  plantation  with  their  own  hands,  the  executrix  should  have  ap- 
plied to  a  court  of  chancery  for  direction. 

4.  The  bill  should  have  been  retained  to  prevent  waste  on  the  part  of  the 
lessee. 

Wills.  Administrators  and  executors.  Equity.  Waste. 
Before  Judge  James  Johnson.  Harris  Superior  Court.  Oc- 
tober Term,  1874. 

For  the  facts,  see  the  decision. 

Ingram  &  Crawford  ;  E.  H.  Worrill,  for  plaintiffs  in 
error. 

James  M.  Mobley,  for  defendants. 

Warner,  Chief  Justice. 

It  ap|)ears  from  the  record  in  this  case  that  Pulaski  T. 
Trammel],  on  the  29th  of  January,  1859,  made  his  will,  and 
appointed  his  wife,  Ann  E.  Trammell,  his  executrix ;  that  in 
the  month  of  April  thereafter  the  testator  died,  leaving  the 
^h\  Ann  E.,  and  three  children,  as  his  legatees  and  devisees 
under  sai<l  will.     By  the  sixth  and  seventh  items  thereof  he 
r/eclared  it  to  be  his  will  ''that  his  wife  should  have  his  entire 
plantation  whereon  he  then  lived  during  her  natural  life,  for 
the  sole  benefit  of  my  beloved  wife  and  three  children  herein 
named,  but  said  life-interest  in  said  plantation  shall  not  be 
transft^rable,  and  not  to  be  cultivated  by  any  person's  hands 
except  my  said  wife's  and  children's,  and  at  her  death  to  be 
sold    and  equally  divided    between   my  children   heretofore 
named.     It  is  further  my  will,  that  my  children  be  educates! 
out  of  the  profits  arising  from  my  farming  interest,  or  other- 
wise.      Should  there  be  any  more  made  on  my  farm  above  a 
good  support  for  my  wife  and  children,  I  wish  it  to  be  used 
for  the  benefit  of  my  said  wife  and  children,  as  my  executrix 


y 
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shall  think  best  and  proper."  The  three  children  of  the  tes* 
tator  filed  their  bill  of  complaint  against  Mrs.  Trammell  and 
one  Johnston,  in  which  they  set  forth  the  terms  of  the  will, 
and  alleged  that  on  the  1st  of  January,  1871,  the  said  Ann 
E.  Trammell,  as  executrix  aforesaid,  in  consideration  of  the 
sum  of  $2,000  00  cash  in  hand  paid,  leased  and  sold  the 
plantation  mentioned  in  testator's  will  to  said  Johnston  for 
the  term  of  twenty  years,  the  said  Johnston  having  the  right 
to  dispose  of  the  houses  upon  the  premises  either  by  sale,  re- 
moval, or  in  any  other  manner,  and  to  have  all  wood  privi- 
leges; that  Johnston  is  in  possession  of  the  plantation,  the 
annual  rent  of  which  is  worth  $800  00;  that  he  is  committing 
waste  thereon ;  has  removed  buildings  from  the  premises  to 
the  damage  thereof  $500  00;  that  at  the  time  Johnston  pur- 
chased said  lease  of  the  premises,  and  took  passession  thereof, 
he  had  seen  and  read  the  testator's  will,  and  knew  all  the 
terms  of  it.  The  complainants  claim  to  be  entitled  to  a  three- 
fourths  interest  in  the  rents  and  profits  of  the  land,  under 
their  father's  will,  during  the  lifetime  of  their  mother,  who  is 
about  forty  years  old,  and  in  good  health,  and  pray  that  the 
defendants  may  be  decreed  to  account  for  and  pay  the  same, 
and  for  other  relief,  alleging  that  the  executrix  is  insolvent 
The  defendants  demurred  to  the  complainants'  bill,  the  court 
sustained  the  demurrer,  and  the  complainants  excepted. 

1.  It  was  manifestly  the  testator's  intention,  in  view  of  the 
state  of  things  which  existed  as  to  the  condition  of  his  prop- 
erly at  the  time  he  made  his  will,  that  his  plantation  should 
be  occupied  by  his  wife  and  children  for  therr  sole  benefit  dur- 
ing her  natural  life,  and  not  to  be  worked  by  any  other  per- 
son's hands  except  theirs,  evidently  meaning  negro  hamls,  for 
their  mutual  benefit  and  support,  and  for  the  education  of  the 
children.  In  other  words,  the  plantation  and  negroes  were  to 
be  kept  together,  as  specified  in  the  fourth  item  of  his  will, 
and  worked  thereon,  for  the  mutual  l)enefit  of  his  wife  and  his 
three  children,  during  the  natural  life  of  his  wife,  and  to  efiect 
that  object,  the  testator  declared  her  life  interest  in  the  plan- 
tation should  not  be.transferable;  and  that  at  the  death  of  bis 
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wife  the  plantation  should  be  sold  and  equally  divided  between 
his  three  children*  The  testator  appears  to  have  had  two  ob- 
jects in  view  in  respect  to  the  plantation  whereon  he  lived  at  the 
time  of  his  death.  First,  to  provide  a  home  for  the  support 
of  his  wife  and  children  during  her  life;  second,  tiiat  the 
plantation  should  only  be  worked  by  the  hands  of  those  who 
were  interested  in  it,  so  as  not  necessarily  to  impair  its  value 
when  it  should  be  sold  at  the  death  of  his  wife,  for  the  benefit 
of  his  children.  The  testator  appointed  his  wife  executrix, 
and  entrusted  her  to  carry  out  his  object  and  intention  as  ex- 
pressed in  his  will.     She  accepted  the  trust. 

2.  It  was  insisted  on  the  at^ument  for  the  defendant  in 
error,  that  the  restriction  imposed  by  the  testator  in  his  will, 
for  the  purpose  thereiu  expressed,  that  the  life  interest  in  the 
plantation  should  not  be  transferable,  was  repugnant  to  the 
interest  devised  by  the  testator  to  his  wife,  by  that  clause  in 
his  will,  and  was  therefore  void,  and  analogized  it  to  a  condi- 
tion repugnant  to  the  grant  of  an  estate.  This  devise  by  the 
testator  of  a  life  interest  to  his  wife  in  the  plantation,  for  the 
purposes  and  upon  the  conditions  and  trusts  as  expressed  in  his 
will,  cannot,  in  any  legal  sense,  be  considered  as  the  grant  of 
an  estate  to  her.  The  plantation  was  the  property  of  the  tes- 
tator, and  he  had  the  legal  right  to  dispose  of  it  by  will  upon 
such  terms  and  conditions  as  he  pleased,  provrded  such  dispo- 
sition was  not  contrary  to  the  law  or  public  policy  of  the  state  ; 
and  when  Mrs.  Trammell  accepted  the  devise  and  bequests 
contained  in  the  will,  she  accepted  the  same*  on  the  terms  and 
conditions  as  therein  expressed,  and,  as  the  executrix  thereof, 
was  bound  to  execute  the  same.  The  keeping  property  to- 
gether and  working  the  plantation  during  the  lifetime  of  Mrs. 
Trammell,  for  the  purpose  and  object  as  expressed  by  the  tes- 
tator, and  declaring  that  her  life  interest  should  not  be  trans- 
ferable, did  not  violate  the  law  or  public  policy  of  the  state. 

3.  If  the  emancipation  of  the  negroes  made  it  impossible  to 
work  the  plantation  with  their  own  hands,  as  was  contempla- 
ted by  the  testator  when  he  made  his  will,  then  the  executrix 
should  have  applied  to  a  court  of  chancery  for  direction. 
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shall  tliiiik  best  and  proper/'  The  three  children  of  the  tes- 
tator filed  their  bill  of  complaint  against  Mrs.  Trammell  and 
one  J.ohnston,  in  which  they  set  forth  the  terms  of  the  will, 
and  allied  that  on  the  Ist  of  January,  1871,  the  said  Ann 
E.  Trammell,  as  executrix  aforesaid,  in  consideration  of  the 
sum  of  $2,000  00  cash  in  hand  paid,  leased  and  sf»ld  the 
plantation  mentioned  in  testator's  will  to  said  Johnston  for 
the  term  of  twenty  years,  the  said  Johnston  having  the  right 
to  dispose  of  the  houses  upon  the  premises  either  by  sale,  re- 
moval, or  in  any  other  manner,  and  to  have  all  wood  privi- 
l^es ;  that  Johnston  is  in  possession  of  the  plantation,  (he 
annual  rent  of  which  is  worth  $800  00;  that  he  is  committing 
waste  thereon ;  has  removed  buildings  from  the  premises  to 
the  damage  thereof  $500  00;  that  at  the  time  Johnston  pur- 
chased said  lease  of  the  premises,  and  took  possession  thereof, 
he  had  seen  and  read  the  testator's  will,  and  knew  all  the 
terms  of  it.  The  complainants  claim  to  be  entitled  to  a  three- 
fourths  interest  in  the  rents  and  profits  of  the  land,  under 
their  Other's  will,  during  the  lift^time  of  their  mother,  who  is 
about  forty  years  old,  and  in  good  health,  and  pray  that  the 
defendants  may  be  decreed  to  account  for  and  pay  the  same, 
and  for  other  relief,  alleging  that  the  executrix  is  insolvent. 
The  defendants  demurred  to  the  complainants'  bill,  the  court 
sustained  the  demurrer,  an<l  the  complainants  excepted. 

1.  It  was  manifestly  the  testator's  intention,  in  view  of  the 
state  of  things  which  existed  as  to  the  condition  of  his  prop- 
erly at  the  time  he  made  his  will,  that  his  plantation  should 
be  occupied  by  his  wife  and  children  fur  therr  sole  benefit  dar- 
ing her  natural  life,  and  not  to  be  worked  by  any  other  per- 
son's hands  except  theirs,  evidently  meaning  n^ro  hantls,  for 
their  mutual  benefit  and  support,  and  for  the  education  of  the 
children.     In  other  words,  the  plantation  and  negroes  were  to 
be  kept  together,  as  specified  in  the  fourth  item  of  his  will, 
and  worked  thereon,  for  the  mutual  l)enefit  of  his  wife  and  his 
three  children,  during  the  natural  life  of  his  wife,  and  to  effect 
that  object,  the  testator  declared  her  life  interest  in  the  plan- 
tation should  not  be, transferable,  and  that  at  the  death  of  bis 
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wife  the  plantation  slioukl  be  sold  and  equally  divided  between 
liis  three  children.  The  testator  appears  to  have  had  two  ob- 
jects in  view  in  respect  to  the  plantation  whereon  he  lived  at  the 
time  of  his  death.  First,  to  provide  a  home  for  the  support 
of  his  wife  and  children  during  her  life;  .second,  that  the 
plantation  should  only  be  worked  by  the  hands  of  those  who 
were  interested  in  it,  so  as  not  necessarily  to  impair  its  value 
when  it  should  be  sold  at  the  death  of  his  wife,  for  the  benefit 
of  his  children.  The  testator  appointed  his  wife  executrix, 
and  entrusted  her  to  carry  out  his  object  and  intention  as  ex- 
pressed in  his  will.     She  accepted  the  trust. 

2.  It  was  insisted  on  the  argument  for  the  defendant  in 
error,  tiiat  the  restriction  imposed  by  the  testator  in  his  will, 
for  the  purpose  therein  expressed,  that  the  life  interest  in  the 
plantation  should  not  be  transfemble,  was  repugnant  to  the 
interest  devised  by  the  testator  to  his  wife,  by  that  clause  in 
\\\^  will,  and  was  therefore  void,  and  analogized  it  to  a  condi- 
tion repugnant  to  the  grant  of  an  estate.     This  devise  by  the 
testator  of  a  life  interest  to  his  wife  in  the  plantation,  for  the 
purpases  and  upcm  the  conditions  and  trusts  as  expressed  in  his 
will,  cannot,  in  any  legal  sense,  be  considered  as  the  grant  of 
an  estate  to  her.     The  plantation  was  the  property  of  the  tes- 
tator, and  he  had  the  legal  right  to  dispose  of  it  by  will  upon 
such  terms  and  conditions  as  he  pleased,  provkled  such  dispo- 
sition was  not  contrary  to  the  law  or  public  policy  of  the  state  ; 
and   when  Mrs.  Trammell  accepted  the  devise  and  bequests 
contained  in  the  will,  she  accepted  the  same- on  the  terms  and 
conditions  as  therein  expressed,  and,  as  the  executrix  thereof, 
was  bound  to  execute  the  same.     The  keeping  property  to- 
gether and  working  the  plantation  during  the  lifetime  of  Mrs. 
Trammell,  for  the  purpose  and  object  as  expressed  by  the  tes- 
tator, and  declaring  that  her  life  interest  should  not  be  trans- 
ferable, did  not  violate  the  law  or  public  policy  of  the  state. 
3.   If  the  emancipation  of  the  negroes  made  it  impossible  to 
ivork  the  plantation  with  their  own  hands,  as  was  contempla- 
ted by  the  testator  when  he  made  his  will,  then  the  executrix 
s/joiiJd    have  applied  to  a  court  of  chancery  for  direction. 
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Parties  in  interest  cannot  be  permitted  to  set  aside  testators' 
wills  at  their  pleasure^  without  the  sanction  of  jodicial  eq- 
thority. 

4^  The  executrix  h&s  leased  the  testator's  plantation  for 
twenty  years,  ^hat  will  be  its  condition  at  the  end  of  that 
period  no  one  can  tell.  The  testator  is  in  his  grave,  and  can- 
not protect  it  for  the  benefit  of  his  children,  who  are  to  have 
it  after  the  death  of  their  mother.  If  the  courts  of  the 
country  do  not  protect  dead  men's  estates,  uphold  and  protect 
their  wills  after  their  death,  then  the  right  to  dispose  of 
one's  property  by  will  is  not  worth  much.  The  bill  in  this 
case  alleges  that  the  defendant,  Johnston,  the  lessee  of  the 
executrix,  has  already  removed  houses  from  the  testator's 
plantation,  of  the  value  of  8500  00.  What  may  be  the  equi- 
ties of  the  parties  on  tlie  final  hearing  of  the  bill  is  not  now 
before  us  for  consideration.  The  only  question  now  before 
us  is  whether  the  complainants  have  made  such  a  case  by 
their  bill  as  entitles  them  to  a  hearing.  We  are  of  the  opinion 
that  they  have,  and  that  the  court  below  erred  in  sastaining 
the  demurrer  to  the  complainants'  bill. 

Let  the  judgment  of  tlie  court  below  be  reversed. 

McCay,  Judge,  concurring. 

I  concur  in  the  judgment.  The  bill  should  have  been  Te- 
tained  to  prevent  waste.  But  I  am  not  prepared  to  say  that 
the  complainants  have  any  right  in  equity  to  set  aside  the 
lease,  or  to  compel  the  lessee  to  account  for  the  sum  paid  to 
Mrs.  Trammell,  without  a  charge  in  the  bill  that  the  same 
has  not  bt^en  applied  to  the  proper  use  of  the  devisees. 


Isaac  Ivet  and  William  Rogers,  assignees,  d  al.y  plain* 
\\&  in  error,  V8,  NoBLE  Brothers  &  Compant^  defend* 
ants  in  error. 

In  1863  John  A.  Wilkins  hired  to  defendants  certain  negroes,  and  abaiii  the 
same  time  sold  to  them  a  wagon  and  mules,  and  lent  to  them   Jts^ooo  OQ. 
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At  the  time,  the  defendants  were  under  a  contract  to  deliver  to  the  Confed- 
erate government  all  the  ore  they  should  make,  and  to  cast  guns  and  make 
shell  for  said  government,  and  were  engaged  in  building  a  furnace  to  make 
iron  under  their  contract,  and  Wilkins  knew  that  the  property  he  let  de- 
fendants have  was  to  be  used  in  constructing  said  furnace  and  carrying  out 
said  contract.  In  1 867  the  parties  met,  and  the  defendants  gave  to  Wilkins 
the  notes,  amounting  together  to  alwut  half  the  amount  due  on  the  unpaid 
contract,  due  one  at  nine  and  the  other  at  eighteen  months  after  date,  which 
upon  their  face  expressed  that  they  went  in  settlement  of  the  notes  taken  in 
the  transaction  of  1 863,  and  for  deficiency  of  clothing: 
I/^/Jt  that,  under  the  evidence,  it  did  not  appear  that  the  notes  taken  in  1867 
were  without  consideration,  and  that  a  verdict  for  the  plaintiffs  was  not  il- 
legal. 

Contracts.     Consideration.     Before  Judge  Underwood. 
Floyd  Superior  Court.     July  Term,  1874. 

The  material  facts  of  this  case  are  embraced  in  the  above 
head-note. 

Smith  &  Branham;  Alexander  &  Wright,  for  plain- 
tiffs in  error. 

Dabnby  &  FoucHE,  for  defendants. 

McCay,  Judge. 

The  question  in  this  case  really  at  issue  is  not  so  much 

whether  the  original  contract  in  18^3  was  illegal,  as  whether 

the  notes  now  sued  on  are  without  valuable  or  legal  consid- 

e-ration ;  not,  it  is  to  be  noticed,  without  full  consideration, 

hut  whether  a  plea  that  they  are  without  consideration  can, 

under  the  evidence,  be  sustained.     The  question  of  the  legality 

r  the  original  contract  is  only  here  in  this  collateral  way;  for 

it  must  be  remembered  that  it  is  not  the  supposed  illegal  oon- 

t  ract  that  is  sued  on,  and  that  none  of  that  public  policy  which 

requires  the  courts  to  refuse  to  aid  parties  to  enforce  against 

t-acli  other  undertakings  entered  into  in  the  prosecution  of  il- 

li-^al  enterprises,  enters  into  the  case.     These  notes  were  given 

after  the  war,  when  all  illegal  purpose  or  intent  was  impossi- 

r.If».      So  that  the  sole  question  is,  are  the  notes  without  con- 

- i- 1  oration  ?     It  is,  without  doubt,  true  that  a  man  is  not  bound 

f.)  T>erfbrni  an  illegal  contract,  and  that,  as  a  general  rule,  a 

Vol-  LI  v.  23. 
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contract  based  upon  an  illegal  contract  as  a  consideration  may 
fairly  be  said  to  be  without  consideration.  The  satisfaction  of 
an  undertaking  which  the  law  would  not  enforce  because  of 
its  illegality,  is  doubtless  within  this  rule. 

The  state  of  this  case,  as  presented  by  the  record,  is  that  at 
the  close  of  the  war,  to- wit:  in  1866,  tlie  plaintiff  was  (he 
holder  of  various  notes,  given  by  the  defendants  during  the 
war  for  negro  hire,  a  wagon  and  mules,  and  $2,000  00  in 
Confe<Ierate  money  loaned,  and  that  in  addition  to  this  the 
plaintiff  claimed  that  the  defendants  were  indebted  to  him 
some  amount,  for  that  they  had  failed  to  give  to  the  negroes 
such  clothes  as,  under  the  agreement,  they  were  bound  to  do. 
In  this  state  of  things  the  parties  met,  and  the  old  notes,  and 
this  claim  for  clothes  were  given  up,  and  these  notes  now  sued 
on  given  in  compromise,  adjustment  and  accord  and  satisfaction 
of  the  whole.  The  old  notes  were  for  about  $3,400  00,  with 
interest.  The  amount  of  the  claim  for  clothes  does  not  ap- 
pear. The  new  notes  were  for  $1,956  82.  The  old  notes 
up  to  the  making  of  the  new,  without  the  claim  for  dothes, 
would  amount  to  over  $4,000  00;  so  that  these  two  notes,  one 
due  at  nine  and  the  other  at  eighteen  months,  are  for  less  than 
half  of  the  amount  due. 

It  does  not  appear  why^this  compromise  was  effected.  The 
facts  simply  show  that  the  parties  met  and  made  an  adjust- 
ment, taking  new  notes  for  about  half  the  amount  apparently 
•due.     Why  was  this  done?    The  evidence  does  not  show, 
cept  that  the  new  notes  were  given  in  compromise  of  aome 
pvie  as  to  the  old  ones.     What  was  that  dispute?     Was  il  the 
amount  of  the  old  ones  ?    Was  it  the  fact  that  the  consiilera- 
tion  of  the  old  debt  was  Confederate  money  ?  or  was  it  the 
very  dispute  now  on  trial?  or  was  it  all  these  together?  IVtma 
jacicy  the  notes  sued  on  are  for  a  valuable  consideration.    The 
•burden  is  upon  the  defendant  to  show  that  this  is  not  so.    The 
notes  ttiemselves  show  that  the  old  notes  were  not  the  ooosid- 
oration ;  that  is,  that  these  notes  were  not  a  mere  renevral  of 
the  old.     It  is  apparent  that  some  compromise  was  had  ;  there 
was  some  dispute,  some  accord  and  settlement  of  matters.    We 
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think  the  burden  was  on  the  def'eiidaut  to  make  out  his  case, 
to  sliow  that  these  notes  were  without  consideration,  to  show 
that  they  were  not  for  the  settlement  of  this  very  dispute.    It 
was  for  him,  in  a  case  like  this,  to  prove  all  the  facts,  and 
thus  show  what  was  the  true  motive  for  giving  these  notes. 
It  is  not  enough  that  he  shows  the  consideration  may  have 
l)een  nothing  but  the  old  debt,  less  its  adjustment  under  the 
onlinance  for  the  settlement  of  Confederate  debts.    It  should 
iiave  api>eared  that  this  was  all  the  consideration.     It  may 
l^e  the  case,  perliaps  it  was,  that  the  very  question  depended 
on  by  this  defense  was  one  of  the  elements  of  the  settlement, 
to-wit:  whether  the  notes  were  collectible  at  all?     As  we 
have  said,  the  burden  is  on  the  defendant  to  show  what  the 
truth  of  the  matter  was.     The  notes  are  prima  facie  for  a 
valuable  consideration.     The  facts  show  that  they  were  not 
given  as  mere  renewals  of  the  old,  but  that  the  plaintiff  gave 
up  over  half  his  claim.     Why,  does  not  appear.     It  is  well 
settled  tliat  the  settlement  of  a  dispute  as  to  the  legality  of  a 
(ftbt  is  a  good  consideration  for  a  promise:    Addison  on  Con- 
tracts, 18  to  21. 

We  are  free  to  say  we  have  not  felt  disposed  to  search  for 

grounds  of  objection  to  this  verdict.    We  cannot  but  feel  that 

the  plea  is  an  ungracious  one,  that  it  stands  solely  upon  a 

technical  l^al  right,  and  that  right  is  not  based  on  any  claim 

the   defendant  has  to  the  protection  or  countenance  of  the 

ifjurt,  but  solely  upon  certain  rules  of  law  intended  to  disen- 

courage  illegal  contracts.     As  the  defendant  stands  solely  on 

rrv -hnical  legal  rules,  we  have  felt  it  not  unfair  to  insist  that 

he  shall  have  brought  himself  exactly  within  them.     In  this 

lie  has  failed.     He  has  not  shown  what  was  the  consideration 

I ,{'  t  he  notes  sued  on.     He  has  left  it  open  for  conjecture.     It 

niiiv  h^ve  been  that  the  consideration  was  the  settlement  of 

•  jie  precise  question  now  insisted  on,  and  it  was  for  him  to  neg- 

itlve  this,  at  least  by  showing  what  was  the  true  motive — 

\  \icit   it  was  that  was  settled.     We  think,  therefore,  the  ver- 

[\t:t  ought  to  stand. 

juclg-ment  reversed. 
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TaoHAfi  J.  Spbigos,  pUiatiffiD  error,  vs.  E.  M.  Bboublstt, 
defeodsnt  in  error. 

Where  one,  on  accoonE  of  the  decisions  of  the  courts  being  of  >  cHinctci  ad 
verse  to  his  claim,  settled  a  matter  in  litigation  between  him  and  his  aim- 
sary — the  latter  fielding  a  portion  of  his  rights  under  the  role  of  lav  >s 
then  held — the  former  cannot  avoid  th 
sequent  decisions  overniled  the  forme: 
had  lost  his  rights,  there  being  no  mi 
fraud  shown  on  the  part  of  the  other  f 

Equity.  Compromise  and  se 
Judge  McCptchem,  Wliitfieli 
Term, J 874. 

Spriggs  filed  his  bill  against  Br 
case: 

On  the  first  Tuesday  in  Dew 
certain  lot  of  land,  situated  in  tli 
sale,  it  having  beeu  levied  on  nn 
Fischer,  He  paid  the  amount  o 
deed  to  the  same.  Subsequent  b 
defendant  and  his  counsel  that 
execution  issued,  by  virtue  of  whi 
the  decisions  of  the  supreme  coi 
fendant,  who  had  puroiiased  frot 
tlie  judgment,  but  before  the  sal 
bim  for  the  property.  Fending 
assurances  of  the  defendant  and 
mancy  of  the  aforesaid  judgment 
sion  of  the  lot  and  executed  to 
deed.  He  has  since  discovered  tl 
faith  of  which  he  acted,  were  ut 
atvay  the  title  to  his  |>roperty  fo 
under-a  mistake  of  law  induced  g 
that  the  deed  may  be  set  aside. 

The  answer  of  the  defendant 
tions  of  the  bill  except  those  as 
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• 

acted  upon  his  assurance  and  those  of  his  counsel,  as  to  the 
judgment  referred  to  in  the  bill  being  dormant. 

The  evidence  showed  that  both  parties  believed  the  judg- 
ment to  be  dormant  at  the  time  the  settlement  was  made ; 
that  the  defendant  yielded  his  claim  for  mesne  profits  in  the 
ejectment  suit.  There  was  no  testimony  that  the  complainant 
acted  upon  the  assurances  of  the  defendant  or  his  counsel  as 
to  the  law,  in  surrendering  the  land  and  executing  the  deed. 
He  went  to  the  defendant  to  surrender  the  land  on  his  own 
motion,  but  at  the  request  of  the  latter's  counsel  also  executed 
the  deed. 

The  jury  found  for  the  complainant.  The  defendant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  sustained,  and  the  com- 
piaioant  excepted. 

W.  K.  Moore,  by  Shumate  &  Williamson,  for  plaintiff 
in  error. 

Johnson  &  McCamy,  for  defendant 

Trippe,  Judge. 

At  the  time  of  the  compromise  or  settlement  between  the 
parties,  the  defendant  in  the  bill,  who  was  plaintiff  in  the  ac- 
tion of  ejectment,  would  Jiave  recovered  the  land  under  the 
rule  of  law  as  then  held  by  a  majority  of  the  jtidges  of  the 
supreme  court.     Whilst  matters  were  in  that  situation  com- 
plainant, on  his  own  motion,  proposed  to  surrender  the  land, 
Mild  upon  an  interview  between  the  parties  sought  by  himself, 
it  was  agreed  that  he  should  convey  back  the  land  by  a  quit 
claim  dc^ed  to  Bromblett,  and  that  the  latter  should  remit  all 
claim   for  mesne  profits.     This  agreement  was  executed  be- 
tween them.     By  a  subsequent  decision  of  this  court,  a  ma- 
'orit/  only  concurring,  the  former  decision  was  overruled. 
Complainant  now  claims  that  under  the  latter  ruling,^  which 
uou Id    have  enabled  him  to  have  held  the  land,  his  deed 
-hould  be  canceled,  and  the  possession  restored  to  him.     Let 
it  be  noted  that  under  the  rule  as  held  at  the  time  of  the  set- 
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tleraent  or  compromise,  Bromblett  yielded  a  portioo  of  bis 
rights,  to-wit:  liis  claim  for  nte»i«  profits.     There. was  no  ev- 
iilcnce  of  misplaced  confidence  in  Bromblett  or  his  atlomej, 
by  Sprite;  nor  was  any  artifice  or  fraud  shown  on  the  part 
of  tiie  former.     It  was  a  settlement  of  a  matter  in  liligatioa, 
arising  under  a  greatly  disputed  question  of  law.     A  question 
which,  by  a  majority  of  this  court,  had  been  determined  ad- 
versely to  complainaiit^s  claim.     But  the  point  was  still  opea 
for  review  at  the  demand  of  any  |>arty,  and  a  great  roDtrarietr 
of  opinion  existed  u|K>n  it.     It  was  reviewed,  and  by  a  nw- 
jority  only,  as  has  been  staled,  a  decision  contrary  to  the  (brnKr 
was  rendered.     Under  this  state  of  facts,  when  parties  under- 
took .to  settle  their  rights  with  "  •^•>"'  '"  'Ji*  firatdpniaoii. 
both  yielding  a  portion  of  those 
agreement,  and  no  fraud  or  artifi 
thiuk  a  case  is  made  for  relief.     £ 
cision  in  Morrw  et  aL,  va.  Jfunrc 
section  2636.     There  was  no  ab 
court  in  granting  the  new  trial. 
Judgment  affirmed. 


Henry    SHiCKLBlT,  plaintiff 
Kansom,  defendf 

1.  Under  ib«  act  of  1853,  which  is  sHU  o 
deeds  made  by  trustees,  a  deed  made  by 
and  containing  a  warranty  of  title,  doe 
nothing  appearing  in  the  deed  clearly  si 

2.  When  there  was  an  application  lo  the  c 
sell  real  estate  belonging  to  the  trust  est 
that  the  trustee  had  been  ofTeied  {7,00 
and  this  was  a  fail  olTet,  and  the  cbaac 
"  Read  and  sanctioned ;  the  petitioner  h 

//tlJ,  that  a  privaU  salt  lo  A  B  for  (7, 

3.  Though  the  court  below  may  en  in  the 
charge,  yet  if  tbe  verdict  be  required  b; 
giant  a  new  trial. 
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Warranty.  Deeds.  Trusts.  Sales.  New  trial.  Imma- 
terial error.  Before  Ju<lge  Underwood.  Floyd  Superior 
Court    July  Adjourned  Term,  1874. 

Shacklett  brought  suit  by  attachment  against  Ransom  for 
breach  of  the  following  warranty: 

"And  the  said  William  A.  Ransom,  trustee,  his  heirs,  ex- 
ecutors, administrators,  and  successors  in  said  trust,  the  said 
lands  unto  the  said  Henry  Shacklett,  his  heirs,  executors,  ad- 
ministrators and  assigns,  against  the  said  William  A.  Ransom, 
trustee,  and  his  successors,  and  his  heirs,  executors,  and  ad- 
ministrators, and  all  and  every  other  person,  shall  and  will 
warrant  and  forever  defend,  by  virtue  of  these  presents. 

"In  witness  whereof,  the  said  William  A.  Ransom,  trustee, 
ijath  hereunto  set  his  hand  and  affixed  his  seal,  the  day  and 
year  first  above  written. 

(Signed)  "WILLIAM  A.  RANSOM, 

"Trustee  for  Sarah  Ransom. 

"Signed,  sealed  and  delivered  in 
presence  of: 
"J.  W.  H.  Underwood, 
"C.  H.  Smith,  Notary  Public." 

The  defendant  pleaded  the  general  issue. 
The  evidence  presented  the  following  facts : 
The  warranty  was  made  as  stated  in  the  declaration.     The 
deed  containing  the  same  was  executed  under  authority  of  an  or- 
Jer  of  the  chancellor  based  on  a  petition  of  the  trustee,  in  which 
lie  alleged  that  on  December  30th,  1862,  in  consideration  of 
love  and  affection,  he  had  title  made  to  him  in  trust  for  his  wife, 
Sarah  Ransom,  to  certain  lands  which  he  had  purchased  with 
his  own  money;  that  he  was  offered  by  the  plaintiff  a  satis- 
factory price  for  sai<l  property,  to-wit :  $7,000  00,  and  he  de- 
sired   to  sell  and  .reinvest  in  more  desirable  lands;  that  he 
therefore  asked  leave  of  the  chancellor  to  sell  and  reinvest. 
Upon  which  was  indorsed  the  order  above  referred  to,  as  fol- 
lows : 


( 


J 
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'•At  Chambers,  April  17tli,  1863. 

''Read  and  sanctioned.    The  petitioner  is  hereby  autbo^ 

ized  to  sell  the  lands  named,  and  to  reinvest  the  prooeeds  in 

other  lands,  and  make  return  to  the  clerk  of  the  superior 

court  of  Floyd  county,  and  tliat  said  return  be  entered  of 

record. 

(Signed)        "  Lucius  H.  Fbatherspton,  j.  s.  c" 

The  land  was  sold  under  an  execution  against  Ransom's 
vendor,  and  the  plaintiff  evicted. 

The  court  charged  the  jury  as  follows :' 

"1st.  Before  you  can  find  for  the  plaintiff,  it  mqst  appear 
to  you  from  all  the  evidence  in  the  case,  that  the  defendant, 
in  executing  the  deed,  as  trustee,  intended  to  bind  himself  per- 
sonally by  the  warranty.  In  order  to  ascertain  the  intentioD, 
you  should  look  at  and  consider  the  words  of  the  deed  and 
their  legal  construction,  as  stated  to  you,  and  all  the  other 
proof  and  evidence  in  the  case,  and  the  technical  construction 
of  the  words  in  the  deed  may  be  overcome,  if  the  nroof  in 
the  case  shows  them  to  be  incorrect 

"2d.  If  the  proof  shows  that  Gibbons  was  the  agent  of 
the  plaintiff  to  n^otiate  and  make  the  trade,  pay  the  money 
and  receive  the  deed,  and  his  attention  was  called  to  the  judg- 
ment lien  on  the  property  which  sold  it  and  evicted  the  plain- 
tiff, this  was  a  patent  defect  or  incumbrance  on  the  property, 
and  the  warranty  does  not  cover  this,  if  it  was  intended  by 
the  parties  that  the  warranty  should  not  extend  to  this  lien, 
or,  in  other  words,  unless  it  is  made  to  ap{)ear  from  all  the 
proof  that  a  warranty  was  intended  to  be  made  to  protect  tlie 
purchaser  against  that  lien.'' 

To  both  of  these  charges  the  plaintiff  excepted.  Excep- 
tions were  also  taken  to  various  rulings  of  the  court  on  the 
admission  of  testimony,  immaterial  here. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  based  upon  the  above  exceptions.  The  mo- 
tion was  overruled,  and  he  assigns  said  judgment  as  error. 

Dabney  &  FoucHB,  for  plaintiff  in  error. 
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Alexander  &  Wright,  for  defendant. 
McCay,  Judge. 

• 

1.  It  is  doabtless  true,  as  was  decided  by  this  court  in  Zd 
Georgia^  383,  and  ll^A  Ibid.^  1,  that  at  common  law  the  deed 
made  by  Ransom,  as  trustee,  would,  in  its  warranty  clause, 
bind  the  maker  of  it  personally;  as  he  could  not  bind  the 
trust  estate,  the  law  would  charge  him  personally  with  the 
covenant.     But  by  our  act  of  1853  this  common  law  rule  is 
changed,  and  it.  is  provided  that  in  deeds  made  by  executors, 
administrators,  trustees,  etc.,  any  warranty  therein  shall  not 
bi/id  the  executor,  trustee,  etc.,  personally,  unless  it  be  plain 
from  the  deed  itself  that  such  was  the  intention  of  the  par- 
ties.    Some  question  was  made  on  the  argument  that  this  act 
does  not,  in  terms,  apply  to  trustees.     But  the  title  of  the  act 
so  declares,  and  whilst  it  is  true  that  the  word  trustees  is  left 
out  at  one  place  in  the  act,  it  recurs  again  in  it  in  the  latter 
clause.     ^Taking  the  whole  act  together,  it  is  plain  to  us  that 
the  intent  was  not  only  to  change  this  common  law  rule  but, 
in  terms,  to  make  the  change  apply  to  trustees  as  well  as  to 
executors,  administrators  and  sheriffs.     It  is  said  again  that 
tlie  Code  contains  no  declaration  of  this  new  rule  as  to  trus- 
tees.     But  we  are  of  the  opinion,  that  in  construing  the  Code 
on  this  subject,  we  are  to  remember  that  its  main  object  was 
to  codify  the  law,  and  that  all  the  old  law  is  of  force  that  is 
not  inconsistent  with  the  Code.    There  is  nothing  in  the  Code 
on  the  subject  of  trustees  inconsistent  with  this  act  of  1853. 
The  Code  does  not  pretend  to  codify  all  rules  of  law  of  force 
in  this  state  as  to  trustees,  and  as  this  provision  of  the  act  of 
1853  is  not  at  all  contrary  to  anything  in  the  Code,  we  see  no 
reason  for  holding  that  the  act  of  1853  is  not  of  full  force  as 
to  trustees.     At  the  last  term,  we  held  that  the  act  of  1831, 
Cobb's  Digest,  531,  authorizing  a  second  sale  by  executors,  ad- 
rnfnistrators,  sheriff,  etc.,  when  a  bidder  at  a  first  sale  failed  to 
comply,  was  still  of  force  as  to  executors,  administrators,  etc., 
though  iDL  the  Code  the  provision  is  only  in  terms  applied  to 
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sheri^.  This  act  of  1853  included  all  tliese  legal  trostees— 
express  trustees.  The  Code  treats  these  seveial  subjects  sep- 
arately, and  declares  many  of  the  duties  of  each  iu  chapters 
devoted  to  each.  But  neither  of  these  chapters  purports  to 
be  exhaustive.  A  fair  rule,  in  such  a  cose,  is  to  treat  the  old 
law,  whether  statutory  or  whether  comoion  law,  as  still  of 
force,  unless  inconsistent  witli  the  provisions  of  the  Code. 
Under  this  rule  of  construction  it  toUows  that  the  aot  of 
1863  is  of  force  as  to  all  the  classes  to  which  it  applies. 

2.  But  it  is  said  that  the  act  of  1853  only  applies  to  deeds 
made  by  executors,  under  lawful  sales.     This,  is  undoabtedly 
true.    The  question  then  arises,  whether  tlie  sale  under  wliicb 
this  deed  was  made  was  a  lawful  sale.   Sectiou  2328  oflhe  Code 
provides  that  trustees'  sales  shall  be  at  public  sale,  unless  the 
authority  for  the  sale  otherwise  provides.     Iu  this  case  tUoe 
was  a  petition  to  the  chancellor  setting  forth  the  nature  of  the 
trust  and  a  statement  that  the  sale  was  desirable ;  Utat  the 
present  plaintilf  had  offereil  $7,000  00  for  the  land;  that 
this  was  a  fair  ])rioe,  and  asking  leave  to  make  the  a^e.    The 
chancellor  thereupon  passed  the  following  order  upon  the  pe- 
tition: "Read  and  sanctioned.     The  petitioner  Is  hereby  au- 
thorized to  sell  tlie  land  and  ] 
is  our  judgment  tliat  this  orde 
in  view  of  the  facts  set  fortli  i 
it  contained,  was  an  authority 
Bale  for  97.000  00.     In  no  oti 
tained.     If  the  sale  were  at  pi 
the  property  might  bring  less. 
MaMox  r«.  EberhaH,  38  Oeo 
giving  the  executor  (wwer  to  s 
testator,  the  executor  had  pow 
by  the  use  of  the  word  exchai 
public  sale,  the  power  of  priv 
contended  in  the  argument  the 
because  the  trustee's  name  w 
This  was  clearly  a  mere  cleric 
the  petition  was  made  at  his 
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and  he  would  be  estopped  from  denying  it.  For  tliese  reasons 
we  afiSrra  the  judgment  refusing  a  new  trial.  If  these  princi- 
ples be  true,  tlie  verdict  is  right.     The  defendant  is  not  liable. 

3.  We  do  not  ai&rm  some  of  the  rulings  of  the  court  at 
the  trial.  The  parol  evidence  was  only  admissible  on  the 
ground  of  ambiguity  in  the  deed.  We  do  not  think  the  deed 
ambiguous.  True,  the  trustee  does  not  say,  in  terms,  that  he 
is  acting  as  trustee.  But  taking  the  deed  altogether,  no  fair 
mind  can  fail  to  see  that  it  was  his  intent  to  act  as  trustee. 
He  describes  himself  "trustee  of  Mary  Ransom,"  and  he  so 
signs  himself.  Under  our  law,  the  form  in  which  an  agent 
executes  his  authority  is  immaterial.  It  is  enough  if  it  plain- 
ly appears  that  it  was  the  intent  to  act  as  agent :  Code,  section 
'2195.  We  do  not  agree  with  the  judge  in  his  ruling  as  to 
patent  defects ;  that  rule  only  applies  to  personal  property. 
Nor  do  we  believe  a  case  or  a  dictum  can  be  found  applying 
it  to  patent  defects  in  the  title  to  either  real  or  personal  prop- 
erty. But  as  the  defendant  was,  under  the  evidence,  entitU^d 
to  a  venlict,  on  the  ground  that  he  was  not  liable  personally 
on  the  warranty  at  all,  we  will  not  grant  a  new  trial.  These 
errors  of  the  judge  did  the  plaintiff  no  harm. 

Judgment  affirmed. 


Mary  A.  Spabger,  plaintiff  in  error,  vs.  W.  B.  Cumpton, 

defendant  in  error. 

r.    A  having  purchased  land  without  getting  a  legal  title,  filed  a  bill,  in  which 
it  appeared  that  B,  who  had  sold  to  A's  vendor,  was  not  fully  paid  for  the 
land,  and  that  the  legal  title  was  still  in  B's  control : 
//c'/c/,   that  promissory  notes  given  by  A,  in  a  compromise  of  said  suit,  to  the 
hoifler  of  the  legal  title,  constituted  a  debt  for  the  purchase  money  of  the 
land,  and  were  within  the  exceptions  of  the  homestead  law, 
2.    The  act  of  February  27,  1874,  providing  that  an  exemption  taken  under 
section  2040  of  the  Code,  is  subject  to  the  purchase  money,  applies  to  ex- 
emptions laid  off^t  any  time  after  the  passage  of  said  act,  whatever  be 
the  date  of  the  debt  on  which  the  judgment  is  founded. 
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Homestead.  Purchase  moiiej.  Before  Judge  Underwood. 
Walker  Superior  Court.    August  Adjourned  Term,  1874. 

On  April  29th|  1874,  an  fexecutiou  in  favor  of  Cumpton 
against  one  Harvey  R.  Spai^r  and  J.  M.  Bond,  indorser,  for 
$400  00  principal,  besides  interest  and  cost,  based  on  a  judg- 
ment rendered  at  the  April  term,  1874,  of  Walker  superior 
court,  was  levied  upon  certain  lands  as  the  property  of  said 
Sparger.  A  claim  was  filed  by  Mary  A.  Sparger,  the  wife 
of  the  defendant.  Upon  the  trial  of  the  issue  thus  formed,  the 
following  &cts  appeared : 

J.  M.  Bond  sold  the  property  in  controversy  to  one  James 
Bunch,  executing  to  him  a  bond  for  titles  and  taking  notes 
fur  the  purchase  money.    The  lands  were  sold  by  Bunch,  and. 
from  him  passed  through  the  hands  of  several  persons,  until 
Harvey  A.  Sparger  purchased,  paying  therefor  and  taking 
a  deed  from  one  Bodgers.    The  original  purchase  money  due 
Bond  had  never  been  paid.      He  instituted  suit  therefor 
against  Bunch,  recovered  a  judgment^  filed  his  deed  in  the 
clerk's  office,  levied  on  the  land,  and  was  proceeding  to  sell, 
when  he  was  enjoined  by  a  bill  filed  by  Sparger.  On  December 
3d,  1867,  this  litigation  was  settled  by  a  written  agreement, 
under  which  Bond  released  all  his  interest  in,  and  title  to, 
sudi  lands  to  Sparger,  and  the  latter  agreed  to  deliver  to 
the  former  two  promissory  notes,  each  for  the  sum  of  $200  00, 
one  due  December  25th,  1868,  and  the  other  on  December 
26th,  1869.    This  settlement  was  made  the  decree  of  the 
court  at  the  February  term,  1868.    The  notes  were  not  exe- 
cuted by  Sparger  until  May  17th,  1869.    The  first  was  made 
payable  one  day  after  date,  and  the  other  as  originally  agreed 
on.    These  notes  came  into  the  hands  of  Cumpton,  who  saed 
them  to  judgment,  and  had  the  execution  issued  thereon,  which 
is  now  levied  on  the  land  in  controvei^sy.   On  May  30th,  1874, 
a  homestead  of  seventy  acres  was  laid  off  in  the  tract  to  Spar- 
ger, under  the  2040th  section  of  the  Code. 

The  jury  found  the  property  subject.    The  claimant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
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and  the  evidence,  and  because  the  court  erred  in  charging  the 
jury  as  follows  :  "If  you  find,  from  the  evidence  in  the  case, 
that  the  fi.fa,  levied  on  the  land  was  pre<licated  upon  a  debt 
omng  for  the  purchase  money  of  the  land  upon  wliich  the 
homestead  relied  on  by  claimant  has  been  laid  off,  and  that 
such  homestead  was  laid  off  since  the  act  of  the  legislature  of 
this  state  was  passed,  to-wit:  on  the  27th  of  February,  1874, 
then  the  homestead  so  laid  off  is  subject  to  the  fi.fa,;  in  de- 
ciding whether  or  not  the  debt  is  for  the  purchase  money, 
you  will  look  to  the  agreement  and  the  decree  of  the  court  in 
evidence,  considered  together  with  all  the  other  evidence  in 
the  case  admitted  before  you." 
The  motion  was  overruled,  and  the  claimant  excepted. 

D.  C.  Sutton  ;  Dabney  &  Fouche,  for  plaintiff  in  error. 

Shumate  &  Williamson;  J.  C.  C.  Clements,  for  de- 
fendants. 

McCay,  Judge.    . 

1.  On  a  careful  examination  of  the  facts  of  this  case,  (and 

they  are  rather  complicated,)  it  will  be  found  (hat  the  amount 

the  plaintiff's  husband  agreed  to  pay  on  the  settlement  of  the 

]///gation  w^as,  in  deed  and  in  truth,  the  amount  still  due  to 

the  defendant  in  the  bill  for  the  purchase  money  of  the  land. 

At  any  rate,  Sparger,  though  he  had  paid  his  vendor,  was  still 

bound  before  he  could  get  the  title  to  pay  what  his  vendor  was 

still  owing  for  his  purchase  money.     This  amount  was  the 

amount  of  the  notes  given  to  the  plaintiff  in  this  judgment, 

who,  though  not  the  vendor  of  Sparger,  was  the  holder  of  the 

]i'gnl  title;  still,  it  was  the  purchase  money.     The  man  who 

sold   to  S|)arger's  vendor  was  still  unpaid,  and  that  is  the 

prt^ent  debt.     We  think  Ihis  comes  clearly  within  the  spirit, 

if  not   the  letter,  of  the  exceptions  in  the  homestead   law. 

It  is  clearly  within  the  equity  of  it.     That  the  occasion  of  giv- 

iiio-  the  notes  was  the  settlement  of  the  law-suit  does  not  affect 

the  question.    What  was  the  law-suit  about?     It  seems  that 
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was  a  di8()ute  as  to  whether  Sparger's  vendor  had  paid  the 
purchase  money.  The  decision  of  the  supreme  court  of  the 
United  States  in  Ounn  vs,  Barry  covers  this  case.  That  xm 
just  such  a  case.  The  homestead  is  good,  but  it  is  subject  to 
tliis  debt :  See  Chaniblisa  V8,  PhelpSf  39  Georgia^  386.  Notli- 
ing  was  in  issue  before  the. ordinary  but  the  questions  he  is, 
by  the  statute,  authorized  to  act  upon.  Whether  tliis  debt 
was  an  exception  does  not  come  within  the  jurisdiction  of  the 
ordinary;  unless,  perhaps,  the  party  had  appeared  and  made 
the  question  and  had  it  decided,  and  failed  to  except  to  the 
decision.  In  such  a  case  he  would,  perhaps,  be  concluded; 
but  under  an  ordinary  case,  when  there  is  a  simple  laying  off 
of  the  homestead,  nothing  is  settled  but  that  the  applicant  is 
entitled  to  the  homestead  laid  off. 

2.  But  it  is  claimeil  that  the  homestead,  as  allowed  by  the 
act  of  1843,  (Code,  section  2040,)  is  good  even  against  the 
purchase  money,  and  it  is  contended  that  the  act  of  1874,  pro- 
viding that  a  homestead  taken  under  the  provisions  of  the  act 
of  1843,  (Code,  section  2040,)  shall  not  be  good  against  the 
purchase  money,  cannot  apply  to  this  land  and  this  debt,  since 
the  contract  was  made  before  the  law  was  passed.     It  is  said 
that  the  act  of  1874,  if  so  applied,  would  impair  the  obliga- 
tion of  the  contract,  or  divest  the  vested  rights  of  the  debtor. 
It  is  an  entirely  new  view  of  the  constitutional  provision,  pro- 
hibiting the  states  from  impairing  the  obligation  of  contracts, 
to  say  that,  under  it,  the  states  cannot  give  new  and  larger 
remedies  than  befove.     To  take  away  remedies — to  lessen,  by 
any  large  measure,  the  property  a  creditor  may  go  upon  to 
collect  his  debt — may  impair  the  obligation  of  the  coafract, 
but  to  say  that  to  give  a  greater  reach  to  the  creditor's  arm  is 
to  impair  the  contract  on  the  other  side,  is,  indeed,  poshii^ 
the  doctrine  very  far.     I  have  never,  myself,  agreed  to  the 
proposition  that  the  remedies  in  force  at  the  date  of  a  contnict 
enter  into  it,  and  cannot  be  altered  by  a  state.     Nor  do  I 
believe  any  court  has  ever  so  held,  since  the  settled  rale  is, 
that  the  states  may  alter  the  remedies  so  that  they  are  still 
substantial.    If  the  remedies  in  force  at  the  date  of  a  coutract 
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form  a  part  of  it,  they  would  be  unalterable,  since  it  is  not 
the  extent  of  the  impairment  that  is  illegal,  but  any  impair- 
ment   The  true  view  is,  that  to  pass  any  law,  the  object  and 
eifectof  which  is  to  lessen  the  means  the  law  furnishes,  at  the 
date  of  a  contract,  for  its  enforcement,  comes  within  the  con- 
5//^utionaI  prohibition,  because  such  a  law  impairs  the  right 
of  the  creditor,  lessens  the  value  of  his  debt,  and  releases  the 
debtor  to  th'at  extent  from  his  obligation  to  pay,  and  thus  im-^ 
pairs  the  obligation  of  the  contract.     The  contract  in  this  case 
IS  the  debtor's  agreement  to  pay.     Tlie  constitutional  provis- 
ion is,  that  this  obligation  shall  not  be  impaired.     The  courts 
iiave  held,  that  materially  to  lessen  the  remedies,  lessens,  weak- 
ens, and  impairs  this  obligation.     No  court  has  ever  held  that 
the  remedy  cannot  be  enlarged,  since  in  no  sense  can  that  im- 
paxT  the  obligation  to  pay.     The  debtor^s  promise  is  absolute. 
The  contract  casts  on  him  the  obligation  to  pay.     No  addi- 
tional remedy  can  add  to  that  obligation.     No  law,  however 
harsh,  the  object  and  effect  of  which  is  to  compel  men  to  do 
whdX  they  have  promised  to  do,  can,  in  any  sense,  be  said  to 
add  to  the  promise — increase  the  obligation.     It  may,  too,  be 
remarked  that  there  is  no  conditiUixynal  prohibition  against  in- 
creasing  or  adding  to  the  obligation  of  a  contract;  and  if  a 
state  were  to  pass  a  law  that  contracts,  made  at  one  rate  of  in- 
terest, should  bear  a  higher  rate,  tliere  is  nothing  in  the  con- 
st iliUion  of  the  United  States  making  such  a  law  void.     It  was 
impairing^  lessening  the  obligation  of  contracts.     That  was 
the  evil,  and  the  constitution  leaves  the  states. free  to  pas^  any 
laws  they  please  which  may  increase  or  strengthen  the  obliga- 
tion ;  so  that,  if  the  effect  of  the  act  of  1874  is  to  put  a  debtor 
{ifuler  a  greater  obligation  to  pay  his  debts  than  he  was  before, 
article  I.,  section  10,  paragraph  1,  of  the  constitution  of.  the 
L'nftecl  States  does  not  make  the  act  invalid.     That  only  pro- 
JiiWts  impctiring  the  obligation  of  contracts — lessening  the  lia- 
I'ility  of  the  promissor.     It  was  left  to  the  states  to  legislate 
it  their  discretion,  so  as  to  strengthen  and  increase  the  obliga- 
tion  I  suppose  on  the  idea  that  it  was  impossible  to  add  to  the 
'AAii^Btiony  *hat  being  in  its  nature  absolute.     At  any  rate,  the 
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states  are  not  prohibited  from  inoreaMng  this  obligation  by 
better  remedies;  nor  does  the  act  of  1874  impair  any  vested 
right  in  the  debtor  or  his  family.     It  seems  absurd  to  say  tkt 
a  debtor  can  have  a  vested  right  to  keep  property  against  a 
debt  contracted  for  its  purchase,  or,  indeed,  a  vested  right  in 
any  exemption.     As  to  him,  the  law  grants  the  exemption  as 
a  boon,  and  because  the  state  does  not  care  to  lend  its  aid  to 
push  an  unfortunate  to  the  wall.     Its  own  public  policy  re- 
quires it,  and  that  alone  is  the^object.     The  exemption  is  not 
a  right  of  the  debtor.    Perhaps,  after  a  homestead  is  laid  off, 
under  our  law  the  wife  or  children  have  vested  rights;  bat 
until  then,  even  they  have  none.     If  there  be  nothing  in  the 
act  of  1874  impairing  the  obligation  of  the  contract  entered 
into  between  the  parties,  on  the  day  the  contract  on  which  this 
judgment  was  obtained  was  made,  then  the  right  to  the  home- 
stead, as  against  the  debt  must  stand  according  to  the  law  at  the 
time  the  homestead  is  applied  for.     It  is  then  the  favor  is 
asked — it  is  then  the  state  is  appealed  to  to  declare  the  ex- 
emption.    No  right  is  vested  until  this  is  done,  in  any  one. 
Could  not  tiie  state  repeal  all  these  laws  ?    Is  it  possible  that 
the  right  to  go  into  bankruptcy,  or  to  take  the  homestead,  is 
s, vested  right?    Could  not  the  state  restore  imprisonment  fin* 
debt,  even  as  to  past  contracts?  These  are  not  rights  in  debtors. 
They  are  only  declarations  by  the  state  that  it  will  not  exercise 
its  power  in  favor  of  creditors  to  this  extent;  and  it  is  com- 
petent to  exercise  such  power  whenever  the  proper  law-making 
power  sees  fit  to  determine  otherwise:  See  Searcy  vs.  SubbSj 
12  Georgia,  437;  LookeUvs.  Usry,  28  Ibid.^  345. 
Judgment  affirmed. 
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Pakmenius  R.  Thomason,  plaintiff  in  error,  vs.  Isah  S. 
Fannin,  administrator,  defendant  in  error. 

Parmenius  R.  Thomason,  plaintiff  in  error,  V8,  Antoine 
Poulaine,  executor,  defendant  in  error. 

1.  Under  sections  3527  and  3722,  a  case  which  has  been  sent  back  to  the 
superior  court  by  the  supreme  court,  is  in  order  for  trial  at  the  term  at 
which  the  remittitur  is  received  and  made  the  judgment  of  the  superior 
court,  subject  to  the  rules  for  continuances  as  provided  by  said  sections. 

2.  If  a  party  is  sued  at  law  and  has  a  legal  defense,  he  must  avail  himself  of 
it  at  law  pending  the  suit,  and  cannot  afterwards  ask  for  relief,  unless  he 
was  prevented  from  so  pleading  his  defense  by  fraud,  accident,  or  the  act  of 
the  adverse  party,  unmixed  with  negligence  on  his  part. 

3.  Where  a  creditor,  in  1863,  promised  his  debtor  that  he  would  receive 
Georgia  and  Confederate  States  bonds  in  payment  of  his  claim,  and  the 
debtor  sold  property  to  obtain  the  bonds,  and  tendered  th'em  to  his  creditor 
two  or  three  months  afterwards,  which  were  refused,  whereby  the  debtor 
alleges  that  he  was  damaged  to  the  amount  of  the  debt — the  latter,  if  he 
has  any  cause  of  defense  on  account  thereof,  has  a  legal  defense  to  an  ac- 
tion brought  against  him  on  the  claim,  which  he  should  have  asserted  at 
Jaw ;  and  if  he  be  not  prevented  from  so  doing  by  fraud,  accident,  or  the 
act  of  his  adversary,  unmixed  with  negligence  on  his  part,  a  demurrer  to  a 
motion  made  by  the  debtor  under  the  relief  act  of  1868,  to  open  the  judg- 
ment rendered  against  him  on  said  claim,  and  to  be  let  in  to  make  the  de- 
fense, was  properly  sustained  by  the  court, 

M  c C A V,  Judge,  dissented. 

Practice  in  the  Superior  Court.  Judgments.  Relief  act  of 
1868.  Before  Judge  Bartlett.  Morgan  Superior  Court. 
SVpteniber  Term,  1874. 

The  two  cases  above  stated  were  argued  and  decided  to- 
>rother.  This  report  will  be  confined  to  the  first,  which  was 
f>ofbre  this  court  at  a  former  term:  See  50  Georgia  Reports^ 
(j  1 4*  The  facts  of  the  second  are  identical,  so  far  as  they  af- 
iWt  the  principles  involved. 

Fannin,  as  administrator  upon  the  estate  of  Mary  Johnston, 

.]  <-*»ase<1,  brought  complaint  against  Thomason  to  the  Sep- 

i^'inlyer   term,  186fi,  on  a  note  for  $3,119  81,  dated  February 

1  -*Uh,  1 861,  and  due  at  twelve  months.     On  March  4th,  1867, 

Uo  defendant  confessed  judgment  for  the  full  amount  sued  for. 

Vol-.  LIV.  24. 
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At  the  Noverabet  term,  1869,  he  moved  to  have  said  jadg- 
ment  opened,  under  the  provisions  of  the  relief  act  of  1868, 
upon  the  following  grounds: 

In  the  year  1863,  this  defendant  went  to  Lancelot  John- 
ston, who  acted  tfs  the  agent  of  the  plaintiff's  intestate  in 
loaning  him  the  money  for  which  said  note  was  given,  and 
asked  him  if  he  would  take  interest- bearing  Confederate  notes 
and  state  bonds  in  discharge  of  said  obligation,  to  which  he 
agreed.  Acting  upon  this  agreement,  the  defendant  sold  two 
hundred  and  four  bales  of  cotton  which  he  iiad  in  the  ware- 
house of  Walker  &  Son,  at  Augusta,  realizing  from  the  same 
the  net  sum  of  $10,191  00,  with  which  he  bought  Confed- 
erate notes  and  state  bonds  to  an  amount  sufficient  to  pay  off 
the  note  in  full.  Some  two  or  three  months  after  the  agree- 
ment aforesaid,  he  tendered  these  to  the  payee  of  said  note, 
through  her  duly  authorized  agent,  the  sftid  Lancelot  John- 
ston, when  he  replied  that  he  had  changed  his  mind,  and 
would  not  take  them  at  all.  By  reason  whereof,  said  Confed- 
erate notes  and  state  bonds  have  been  lost  entirely  to  this  de- 
fendant, to  his  damage  the  amount  of  the  note  aforesaid. 

Upon  demurrer,  the  motion  was  dismissed,  and  the  defend- 
ant excepted. 

When  this  case  was  called  for  trial,  the  defendant  objected 
to  its  proceeding  upon  the  ground  that  it  had  been  before  the 
supreme  court  for  review,  and  the  remittitur  from  said  tribu- 
nal had  been  received  and  made  the  judgment  of  the  8ii{>erior 
court  at  the  term  then  in  session.  The  objection  was  qver- 
ruled,  and  the  defendant  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

B.  H.  Hill  &  Son;  T.  H.  S.  Brobston,  for  plaintifiT  in 
error, 

R.  Toombs;  Fannin  <&  Billups;  A.  G.  &  F.  C.  Fos- 
ter, for  defendant. 


1 
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Trippe,  Judge. 

1.  Section  3527  of  the  Code  declares,  in  plain  terms,  tiiat 
when  a  cause  is  sent  back  to  the  superior  court  by  the  supreme 
court,  the  same  shall  be  in  order  for  trial  at  the  first  term  of 
the  said  su|>erior  court  next  after  the  session  of  the  supreme 
court.     There  would  be  no  doubt  as  to  the  construction  to  be 
given  to  this  section,  did  not  section  3722  provide,  that  if  a 
uew  trial  is  ordered  by  the  supreme  court,  said  case  shall  stand 
for  trial  at  theiiext  term  of  said  superior  court  after  the  remit- 
titur is  returned  from  the  supreme  court.   If  this  last  provision 
means  that  the  retnitiitur  is  returned  when  the  next  term  of  the 
superior  court  is  held^  and  it  is  made  the  judgment  of  the 
court  below,  there  is  a  conflict  between  the  two  sections.    For, 
under  this  view,  the  case  would  not  be  for  trial  until  the  next 
succeeding  term  of  the  superior  court — the  term  after  making 
the  judgment  of  the  supreme  court  the  judgment  of  the  su- 
jx'rior  court.     If  a  fair  construction  can  be  adoj)ted  to  prevent 
such  a  contradiction  by  one  section  of  the  other,  it  should  be 
done.     If  it  be  held  that  the  remittitur  is  returned  from  the 
supreme  court  when  it  is  made  out  and  sent  off  by  the  clerk, 
as  13  by  law  provided,  no  conflict  exists.     Certain  it  is  that 
justice  will  be  more  spealily  administered  and  the  rights  of 
litigants  less  delayed  under  the  construction  we  put  upon  the 
two  sections,  than  if  it  were  held  that  the  law  itself  postponed 
f  »r  six  months  longer  the  rights  of  parties  to  a  hearing.     That 
construction  is,  that  such  new  trial  is  in  order  at  the  term  of 
riie  superior  court  at  which  the  remittitur  is  received  and  made 
t\ic  judgment  of  said  court.     Of  course,  this  trial  is  subject 
to  tlie  rules  for  continuances  as  provided  in  said  sections;  and 
t/iis  relieves  the  ruling  we  make  from  any  hardship  on  either 
p:irry. 

2.  Xt  is  a  universal  rule  in  our  jurisprudence  that  when  a 
j)arty  is  called  into  court  to  answer  a  suit  at  law,  he  must 
:iKike  his  legal  defenses  before  judgment  is  rendered.  He 
ciinuot  go  to  sleep,  and  after  judgment  has  gone  against  him, 
ask   to   be  relieved  from  what  his  own  neglect  has  brought 
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upon  him.     This  strict  and  necessary  rule  is  upheld  and  fully 
recognized;  as  to  legal  grounds  of  defense,  in  all  those  cases 
where  the  defendant  has  been  allowed,  after  judgment,  to  go 
into  a  court  of  equity  and  there  set  up  equitable  defenses 
which  had  not  been  aaserted  pending  the  action  at  law.   There 
is  a  reasonable  and  proper  qualification  of  the  rule  in  cases 
where  the  defendant  was  prevented  from  pleading  his  defense 
•  at  law  by  fraud,  or  the  act  of  the  adverse  party,  or  aoci<lent, 
unmixed  with  negligence  on  his  part.     With  this  mollifica- 
tion, courts  should  l>e  slow  to  permit  any  departure  from  a 
lone  established  and  vital  principle,  which  lies  at  the  founda- 
tion of  another  rule  of  public  policy — interest  reipubUc(E  id 
sit  finis  litium.     The  law  aids  the  vigilant;  it  is  slow  incom- 
ing to  the  rescue  of  those  who  sleep  over  their  rights.    I  am 
not  pi*epared  to  attack,  on  authority,  those  decisions  which 
permit  a  party  to  make  all  the  resistan(?e  he  can  at  law  to  pre- 
vent a  judgment  against  him,  and  who,  though  he  may  be 
fully  cognizant  all  the  while  of  equitable  rights  of  defense, 
may  omit  to  assert  them,  and  as  S(H>n  as  he  fails  in  one  con- 
test, is  allowed  to  resort  to  another  forum  ami  reopen  the  lit- 
igation by  setting  up  what  he  calls  an  equitable  defense.     It 
allows  a  defendant  two  chances  at  the  same  case.     He  can,  by 
it,  twice  litigate  the  same  party  against  the  same  claim — oiice 
at  law,  and  once  in  equity-^-whilst  it  was  in  his  power  all  the 
while  to  have  consolidated  the  whole  case  by  a  bill  in  equity 
and  by  one  trial  to  determine  all  litigation  growing  out  of  it. 
This  resort  to  equity  was  necessary,  under  the  old  system,  lo 
set  up  a  purely  equitable  defense.     But  now,  since  1863,  he 
can,  at  law,  plead  both  legal  and  equitable  grounds  of  defense. 
In  my  opinion — ^and  I  speak  only  for  myself — since  all  rights 
of  defense  may  now  be  set  up  at  law,  that  would  be  the  safest, 
the  wisest  and  most  salutary  rule,  which  would  require  a  de- 
fendant, when  sued  at  law,  to  assert  and  plead  all  defenses  he 
may  have,  both  legal  and  equitable,  or  thereafter  stand  barred 
as  to  them,  unless  for  some  good  reason  which  will  escuse  the 
omission. 
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3.  But  it  18  not  necessary  to  so  hold  in  this  case  to  justify 
the  judgment  rendered.     The  defense  attempted  to  be  assert- 
ed under  the  act  of  1868  by  the  plaintiff  in  error,  is  not  an 
equitable  defense.     It  is,  in   my  opinion,  a  legal  one,  and 
could,  at  law,  have  been  pleaded  to  the  original  suit.     It  is  a 
defense  not  created  by  the  act  of  1868.     It  could  not  have 
been  created  a  defense  by  that  act,  or  any  other,  passed  after 
the  transaction  occurred.     It  must  have  been  good  as  a  de- 
fense to  the  note  when  the  alleged  damage  occurred,  or  it 
could  not  afterwards  have  been  legislated  into  one.     Certain- 
ly it  could  not  liave  been  enacted  into  a  defense  after  judg- 
ment on  the  claim,  and  at  the  same  time  the  party  have  a 
right  given  him  to  open  the  judgment  to  let  it  in.     Ws^s  it  a 
giouml  for  defense  at  law?     The  debtor  says  the  creditor 
agreed  to  take  certain  things — bonds — in  payment  of  the  debt, 
if  he,  the  debtor,  would  procure  them  ;  that  he  did,  at  a  loss 
to  himself,  procure  them,  tender  them,  and   they  were  re- 
fused, and  that  he  now  has  them,  and  they  have  been  lost 
and  become  worthlef-s  on  his  hands.     If  this  alleged  agree- 
ment between  the  parties  was  bin<ling,  and  1  do  not  say  it 
wsis  not,  the  creditor  was  bound  to  accept  the  bonds  when 
tendered;  and  if  he  refused,  and  the  debtor  held  them,  his 
possession  was  for  the  benefit  of  the  creditor,  who  thereby 
I;t*c'anie  tiie  owner ;  and  as  long  as  the  debtor,  or  he  who  was 
once  the  debtor,  took  ordinary  prudence  in  their  preservation, 
the  creditor  could  not  recover  the  debt.     All  he  was  entitled 
tu  was  what  he  had  agreed  to  take.     And  all  this  could  have 
Ijeen   determined  at  law :    See  Code,  section  2877.     In  my 
opinion,  the  debt  would  have  been  discharged,  and  the  debtor 
<'<»n  verted  into  a  bailee  of  the  creditor,  so  long  as  he  iield  the 
!k>ikJs  for  and  subject  to  the  command  of  the  latter,  and  dis- 
<•  1 1  urged  his  other  duty  as  to  care  and  protection  of  the  arti- 
rJt'S.      But  if  this  be  not  so,  there  is  another  provision  of  the 
Cixle  vv^hich  seems  to  me  to  determine  the  question,  even  had 
the  debtor,  after  refusal  of  the  creditor  to  accept,  considered 
the  e^>i) tract  broken,  as  he  had  a  right  to  do,  and  disposed  of 
*  he  bonds  at  a  loss  or  sacrifice.     If  by  the  breach  of  the  con- 
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court  of  equity.     But  to  do  so  he  must  make  the  same  equi- 
table showing  that  woiihl  excuse  him  for  failing  to  plead  other 
legal  defenses,  or  that  would  avail  him  so  as  afterwards  to  be 
heard  in  a  matter  of  set-off.     This  last  point  as  to  recoup- 
ment is  merely  suggested  as  a  possible  addition  to  the  other 
legal  defenses  which  could  have  been  raised  to  the  original 
action.     But  be  that  as  it  may,  I  have  no  doubt  that  the  plain- 
tiff in  error  could,  as  a  matter  of  legal  defense,  have  asserted, 
beflire  judgment  was  obtained  against  him,  everything  he  is 
now  claiming;  that  he  has  shown  nothing  to  excuse  himself 
for  not  so  doing;  that  no  new  right  was  given  him  by  the  act 
of  1868  applicable  to  his  c^seas  he  has  made  it  in  his  motion, 
and  that  as  he  faile<l  to  plead  at  all  to  such  action  at  law,  he 
ciinnot  now,  after  the  lapse  of  years,  ask  to  open  the  judg- 
ment and  to  be  let  in  to  be  heard,  without  offering  special 
rciisons  for  not  having  defended  himself  before  judgment,  or 
some  special  equitable  ground  why  he  should  be  allowed  now 
to  do  so.     The  ruling  made  in  this  case  is  not  only  not  in 
conflict  with  Pollock  V8.  Gilbert,  16  Georgia^  398,  but  I  think 
is  in  perfect  accord  with  it.     It  was  there  said,  "the  rule  is 
stern  and  inflexible  that  a  party  cannot  ask  for  relief  in  equity 
on  the  ground  that  he  has  failed  to  make  a  legal  defense  at 
law,  even  where  the  judgment  at  law  is  manifestly  wrong, 
unless  lie  was  prevented  from  doing  so  by  fraud  or  accident 
imniixed  with  any  fraud  or  negligence  in  himself  or  agents." 
There  are  some  suggestions  in  this  opinion  against  the  policy 
of  one  of  the  rulings  in  that  case,  but  its  authority  is  recog- 
nizefl,  except  as  to  what  may  be  the  future  decision  on  the 
question,  as  it  may  be  affected  by  the  new  provision  allowing 
equitable  defenses  at  law.     But  if  the  position  I  take  in  this 
ouse  be  true,  to-wit:  that  the  defenses  of  Mr.  Thomason  are 
legal  defenses,  such  as  could  have  been  asserted  at  law,  then 
Pollock  V8.  Gilbert  clearly  sustains  our  conclusion.    Nor  has  the 
c^untrary  been  asserted  in  any  of  the  judgments  or  opinions 
whicli    I  have  seen  in  those  cases  on  which  the  plaintiff  in 
error  relies.     They  were  put  on  the  ground  that  the  defense 
^vas  ati  equitable  one,  that  the  failure  to  set  it  up  in  the  origi- 
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Dal  suit  did  not  bar  tlie  right  to  go  into  equity,  and  that  (he 
act  of  1868  relieved  from  the  necessity  of  re>orting  to  a  bill, 
but  permitted  the  relief  to  be  obtained  by  motion.    In  other 
woi^ds,  that  act  merely  substituted  the  inotioD  therein  (iro- 
vliled  for  a  bill  in  equity.     None  of  them  denied  that  if  tlie 
defense  was  a  l^al  one  it  must  have  been  pleaded  bcJore 
judgment  at  law.     In  do  decision  lias  it  tteen  held  that  such 
a  defense  could  be  raised  under  tiie  act  of  1868  merely  be- 
cause It  Itad  not  l>een  set  u[>  on  the  trial  at  law.     In  WhiU 
vs.  jra-n<ion,  40  Georgln,  A'd'J,  Brow.v,  Chief  Justice,  sahh 
"  I  hold  that  when  a  party  is  sued  in  a  court  of  law,  he  is 
bound  to  make  any  legal  defense  which  he  haa  against  the 
claim  of  plaintlB',  and  if  he  is  not  prevented  by  fmud,  acci- 
dent, or  the  act  of  the  adverse  [wirty,  unmixed  with  negli- 
gence on  his  part,  and  fails  to  make  bis  defense,  the  juilgmeiit, 
whether  erroneous  or  not,  if  not  excepted  to  within  the  lime 
allowed  by  law,  is  conclusive  against  him,  and  the  legislature 
has  no  [wwer  to  o|)en  it  (o  let  in  any  legal  defense  which  ex- 
isted at  the  time  of  the  trial."    This  was  said  in  a  case  arising 
under  Ihe  act  of  1868,  and  in  all  such  aises  it  has  1  wen  recog- 
nized that  the  o|>ei'alion  of  that  act  qtioad  the  question  now 
being  considered,  was  confiue<l  to  defenses  purely  equitable. 
If  they  were  of  that  character,  then  the  act  permitted  lo  be 
done  by  motion  what  otherwise  would  have  required  a  bill  in 
equity.     So  the  question  here  is,  could  the  debtor  have,  at 
law,  as  a  legal  defense,  asserteii  the  rights  he  now  attempts  to 
set  up?     i  have  no  doubt  lie  could,  completely  and  fully. 
Nor  has  he  alleged  any  excuse  for  not  defending  the  original 
action,  or  any  equitable  cause  that  would  now  perraiit  him  fo 
open  the  judgment  and  to  be  heard  against  it.     If  that  be 
true,  there  is  no  decision  that  he  can 
the  act  commonly  calle<l    the   relie 
judgment  sustaining   the  demurrer 
right. 

Judgment  affirmed. 
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Warner,  Chief  Justice,  concurriDg, 

The  allegations  in  the  defendant's  motion  to  open  and  re- 
duce the  plainlijEF's  judgment,  contained  no  legal  or  equitable 
groands  to  have  authorizal  the  court  to  do  so,  and  for  that 
reason  the  demurrer  thereto  was  properly  sustained  by  the 
court  below. 

McCay,  Judge,  di&sented,  but  furnished  no  written  opinion. 


Mary  Biggers  d  ah,  plaintiffs  in  error,  va,  F.  E.  G.  King, 

administratrix,  defendant  in  error. 

A  bought  land  of  B,  giving  note  for  the  purchase  money ;  possession  of  the 
Jantl  was  to  be  given  immediately.     The  tenant  in  possession  refused  to  go 
*  out,  and  A  only  got  possession  of  part  of  the  land  until  the  year  thereafter. 
In  a  suit  on  the  notes  by  B,  A  sought  to  recover  the  damages  for  the  non- 
delivery of  possession.     B  put  up  the  tenant  to  show  that  he  had  retained 
possession  under  an  agreement  with  A's  agent.     On  cross-examination,  A*s 
counsel  asked  the  witness  if  he  had  set  this  up  in  the  proceedings  taken 
against  him  by  B  to  turn  him  out,  and  the  court  ruled  that  the  "  proceed- 
ings "  must  be  produced  and  refused  to  {>ermit  the  question  to  be  asked : 
//:•/«/,  that  this  was  error.     The  question  and  answer  were  necessary  as  a  foun- 
dation to  introduce  the  "proceedings."     They  were  inadmissible  until  the 
witness  had  an  opportunity  to  explain. 

EvMence.     Witness.     Before  Judge  Rice.     Clarke  Supe- 
rior Court.     August  Term,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. ' 
S.  P.  Thurmond;  J.  C.  Reed,  for  plaintiffs  in  error. 

Xo  appearance  for  defendant. 

McCay,  Judge. 

We  are  not  prepared  to  say  that  the  court  should  have  ex- 
cliided  the  statement  of  Bone  as  to  what  Henry  Biggers  told 


i;ME  COURT  OF  GEORGIA. 

BJEBCT^  tt  <•'■  «'■  King. _ 

>  the  effect  of  liis  staying,  or  his  niotlier's 

If  it  was  said  as  part  of  an  amiigement 
t  he  slioulcl  remain  there  as  her  tenant,  there 
nee  of  his  agency  to  jiislify  the  admission  of 
I  to  encourage  Bone  to  holtl  over,  then,asil 
e  was  a  general  agent,  it  would  be  inadmii- 
-e  autliority  from  Mrs.  Biggers  to  theeffii^t 
)ide  what  lier  son  did  in  the  premises,  would 
th  words  of  Iiis  not  in  the  scupe  of  a  renl- 
Biit  we  think,  under  the  fads  of  tliecs'*, 
e  court  to  refuse  to  [lerrait  the  defemiaiii's 
lie  if  lie  had  set  up  the  consent  of  Mrs.  Big- 
lo  Mrs,  King's  "proceedings"  against  liim- 
(vidence  was  that  he  had  stayed  on  tlie  la"'' 
f  Mrs.  Biggers'  agent.  The  object  of  tbe 
ihow  the  jury  that,  whatever  Ite  saiil  flo*i 
'eiisoD  he  gave,  and  perhaps  swore  to,  in  ll*"^ 

King  had  taken  against  liim.  Itwasto 
made,  and  perliapa  sworn  to,  a  different  sisw 
3  proceedings  were  between  Mrs.  King  ainl 
;y  were  inadmissible  on  tiiis  trial  as  original 
■e  only  admissible  lo  contradict  the  witnt^-s 
it;  and,  under  the  rule,  it  was  not  only  iho 
idant,  but  it  was  his  duty,  before  he  ootiM 
)  ask  the  witness  whetiier  or  not  he  hnd  s^^^t 
Had  the  papers  been  in  court,  they  were  in- 
ihis  question  had  been  asked  aud  onswen^l' 
rial  to  the  defendant's  ease  that  this  qiit-'iiou 
The  witness  wa"  •'"!  mnin  one  airaliLCl  \\'-\. 
ht  to  let  the  ji 
ory,  he  lind,  lu 
s  her  tenant. 

giveu  the  witi 
tion  to  the  foe 
iswer  tiial  the 
iidgment  refusii 
«oms,  himself, 


ATLANTA,  JANUARY  TERM,  1876.         371 

Brinkley  vs.  The  State  of  Georgia. 


defendant's  not  getting  possession  was  not  here,  since  he  re- 
quired the  plaintiff  to  write  off  the  835  00  she  w^as  compelled 
to  expend  for  house  rent. 
Judgment  reversed. 


SfEPHEN  B.  Brinkley,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

I.  Under  section  4687  of  the  Code,  the  mode  in  which  the  judge  is  to  satisfy 
himself  that  an  impartial  trial  in  a  criminal  case  cannot  be  had,  so  as  to 
change  the  venue,  is  by  testing  the  jurymen  on  voir  dire  and  on  challenge, 
as  provided  by  section  4682. 

2.  Public  excitement  alone  is  not  a  good  ground  for  the  continuance  of  a 
criminal  case. 

J.  When  a  motion  to  continue  was  made,  argued  and  overruled,  it  is  not  error 
in  the  judge  to  refuse  to  hear  another  motion,  based  on  different  grounds, 
known  at  the  time  of  the  previous  motion  and  not  then  made  or  suggested. 

4,  Taking  all  the  circumstances  together  as  they  appear  from  the  record,  it 
was  no  abuse  of  the  discretion  of  the  judge  to  refuse  to  continue  this  case. 

5.  It  is  not  a  good  ground  of  challenge  to  the  array  that  the  jury  list,  made 
out  at  the  last  revisal  of  the  jury  box,  was  not  marked  "  filed  "  by  the  clerk 
of  the  superior  court;  or  that  the  certificate  does  not  state  in  terms  that  the 
li>t  contains  the  names  of  aU  the  jurymen  in  the  box. 

^.  When,  at  the  adjournment  at  the  regular  term  of  a  court,  it  is  ordered  that 
an  adjourned  term  will  he  held,  a  jury  is  drawn  therefor,  and  the  adjourned 
term  continues  for  more  than  one  week,  it  is  competent  for  the  judge  to 
hold  the  jury  for  the  second  week,  and  it  is  not  a  good  ground  of  challenge 
Ut  the  array  that  this  is  done. 

7.  The  verdict  in  this  case  is  supported  by  the  testimony  as  set  forth  in  the 
record. 

Criminal  law.  Venue.  Continuance.  Practice  in  the  Su- 
per/or Court.  Jury.  New  trial.  Courts.  Before  Judge 
JjLtchanan.  Coweta  Superior  Court.  March  Adjourneil 
J'erin,   1874. 

Brinkley  was  placed  on  trial  for  the  murder  of  his  wife, 
:illt'^t»€l  to  Iiave  been  committed  on  May  13th,  1874.  The 
•  I.  ioncfant  pleaded  not  guilty.  The  evidence  disclosed  a  most 
:ij^^ravatcd  case  of  murder.     The  jury  returned  a  verdict  of 
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Briakley  vs.  The  Slate  of  Georgia. 

f.     Tli(>  defenduut  oioved  for  a  new  trial  upon  tlie  fol* 

ig  groiimis : 

:.  Because  the  court  refused  to  order  the  venue  chaiigcJ, 

e  affidavit  of  Ihe  defendunt  to  the  efiect  that  he  bclievt^ 

ipartial  jury  could  not  be  obtained  in  the  county  of  Ora- 

that  a  large  proporlion  of  tiie  qualified  jurors  of  said 

:y  had  formed  and  expressetl  opinions  in  reganl  to  ilie 

of  the  defendant,  eitlier  from  iiav.ing  heard  some  part  of 

evidence  de]ivei'e<l  on  oatli,  or  from   having  heard  llie 

uent  of  those  who  were  present  at  the  coiiiiuission  ot  tlie 

:;<l  offense;  that  certain  evil-disposcd  persons  liad  iudus- 

i\y  circulated  rumors  exceedingly  damaging  totlieite- 

int  and  prejudieial  to  liie  correct  deternii  nation  of  I  lie 

i  involvH<l  upon  the  trial ;   that  the  public  mind  lias 

so  poisoned  and  prejudiced  by  exnggerated  reports  botli 

tiie  public  press  and  interest 

seriously  entertained  by  a  h 

e  community,  to  withdraw  f 

safeguard  of  personal  secuci 

the  numitigaleil  fury  of  a  wie 

.  Because  the  court  refused 

;  of  tlie  absence  of  material ' 

resided  in  tliestateof  Kentut 

?d   mental  alienation   result! 

;  and  on  the  ground  of  publ 

St  the  defendant  owing  to 

if  indictment  only  having  bei 

.  Because  the  court  overmlei 
nee,  submitted  a  few  minut 
uled,  based  ou  the  ground 
in  the  county  of  Fulton,  wh 
a  he  expected  to  prove  numi 
ity,  were  absent  without  his 
le  court  refused  to  continue 
ixe  until  the  next  day,  in  the 
ith  compulsory  process  to  F 
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bnck  with  him  some  of  the  witnesses  naraecl,  none  of  whom 
were  sworn  on  the  trial. 

4lh.  Because  the  court  overruled  the  challenge  to  the  arrav 
of  jurors,  made  upon  the  following  grounds:  1st.  That  on 
the  last  revisal  of  the  jury  box,  as  provided  by  statute,  the 
ordinary,  clerk  of  the  superior  court,  and  commissioners,  ftiiled 
to  have  the  list  of  names  in  the  jury  box  marked  filed  in  of- 
fice, and  to  certify  that  the  same  contained  all  the  names  in 
the  jury  box.  2d.  Because  the  present  adjourned  term  is  being 
/leld  for  longer  than  one  week,  and  separate  panels  of  grand 
and  petit  jurors  have  not  been  drawn  for  each  week,  as  pro- 
vided by  statute. 
5ih.  Bec:iuse  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  overruled,  and  the  defendant  excepted. 

P.  F.  Smith;  B.  H.  Hill  &  Son,  for  plaintiff  in  error. 

Thomas  W.  Latham,  solicitor  general,  by  brief;  J.  B.  S. 
Davis,  for  the  state. 

McCay,  Judge. 

1.  There  is  no  question  as  to  the  first  point  in  this  case. 
The  words  of  the  act  are  plain.  The  court  is  shut  up  to  the 
mode  of  inquiry  there  provided.  He  is  to  summon  juries 
aii«l  test  them  in  the  usual  way  to  see  if  they  be  impartial, 
etc.,  and  not  until  lie  has  reasonably  exhausted  the  list  is  he 
r3J)thorized  to  conclude  that  an  impartial  jury  cannot  be  ob- 
taincfl. 

2.  Whilst  the  rulings  of  this  court  on  the  impropriety  of 
<ontiniiing  criminal  cases  on  the  sole  ground  of  public  ex- 
itementy  almost  certainly  lead  to  the  conclusion  that  this 
LTTound  alone  is  not  sufficient,  the  motion  in  this  case  is  de- 
t'^'tive  in  another  important  particular.  There  was  no  affi- 
Idvit  by  any  one  that  any  excitement  existed.  True,  on  the 
rutJ^  tlie  witnesses  did,  some  of  them,  make  a  strong  case  of 
vcitement  at  the  time  of  the  commission  of  th.e  offense.  But 
hat  was  not  to  be  the  guide  of  the  court  in  hearing  the  mo- 
;  *n  for   continuance.    It  is  a  serious  matter  to  the  public  in- 
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terest  to  continue  a  case  of  this  kinil,  Tiie  expense  is  lieavy, 
tiie  outraged  lawe,  if  the  defendant  be  guilty,  demand  vindi- 
cation, and  every  day's  delay  weakens  the  effect  of  the  final 
punialiment.  True,  there  ought  to  be  no  niiseemly  liasle; 
jusHi-e,  though  stern  and  unrelenting,  may  well  be  tempen^ 
with  caution  and  calmness.  But  certainly  it  is  due  to  the 
public  that  a  complnint  of  this  character,  to-wit:  tliut  iti« 
unable,  by  renann  of  excitement,  to  do  justice  to  one  clinifctl 
with  crime,  ought  to  be  made  very  clear,  by  salisfaetory 
proof,  under  outb,  before  it  demands  a  hearing. 

3.  It  is  one  of  the  rules  of  court,  that  all  grounds  for  a 
motion  shall  be  insisted  od  at  once.  We  think  the  rule  a 
good  one ;  one  not  only  necessary  for  the  prepress  of  the  pul^ 
lic  business,  but  better  for  all  parties  having  motions  before 
the  court.  A  rule  of  this  sort  may,  in  the  discretion  of  the 
court,  be  made  to  yield  so  as  to  prevent  injustice  by  mistake, 
inadvertence,  surprise,  etc.  But  we  think  it  would  be  a  great 
improjiricty  in  a  judge  to  allow  it  to  be  broken  in  upon  at  the 
mere  whim  of  parties.  No  reason  was  given  why,  afier  the 
motiun  to  continue  was  overruled,  another  motion  was  made. 
Nothing  appears  but  that  it  was  captiously  delayed  merely 
because  the  party  making  it  did  not  see  lit  to  make  all  Vl^ 
motions  at  once.  We  think  the  court  was  right  in  retusing 
to  hear  the  new  motion.  Courts  and  the  public  must  be  pro- 
tected. If  a  second  motion  may  be  made,  so  may  a  third. 
The  rule  stops  at  one.  We  do  not  consider  the  ground  taker 
with  regard  to  the  brief  period  alio 

nesses.  It  was  a  mere  matter  of  f 
judged  to  be  ready  for  trial  before  t 
ianta  witnesses  was  mooted. 

4.  Taking  all  the  facts  t<^ether,  v 
any  abuse  of  the  discretion  of  the  ci 
tinuunce.  It  was  a  matter  for  htm, 
srcise  discretion  upon.  The  unwritt 
l>efore  him,  and  is  not  here,  Jind  we 
reason  to  see  that  the  motion  to  coni 
These  Atlanta  witnesses,  to  testify 
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years  ago,  coald  not  be  very  important,  when  the  defendant 
had  resided  several  years  at  the  place  of  trial. 

5.  Nor  do  we  think  the  challenge  to  the  array  was  good. 

We  are  to  take  it  as  the  record  shows  it,  and  as  the  counsel  of 

(lie  defendant  made  it.     Fairly  considered,  what  is  it  on  the 

first  point?     1st.  Not  that  the  list  was  not  filed,  but  that  it 

was  not  marked  fifed.     The  law  does  not  require  it  to  be  so 

marked.'    It  may  well  be  so  marked;  but  if  it  be  filed,  the 

raode  of  proving  it  so  is  not  fixed.  ,  2d.  It  is  not  said  there 

is  DO  certificate,  but  that  the  certificate  does  not  show  that  this 

list  contains  all  the  names,  etc.     We  should  hesitate  to  hold 

any  such  plea  good  which  based  itself  upon  defects  in  a  paper, 

nnless  the  whole  paper  was  set  out.     Nor  does  the  real  truth 

appear  in  the  motion.     The  jtidge  does  not  certify  that  tiie 

motion  was  true,  but  that  he  overruled  it.     Perhaps  he  did  it 

becaase  the  facts — the  record — the  list — did  not  sustain  it. 

6.  Nor  do  we  think  the  other  ground  taken  a  good  one. 
Section  3936  of  the  Code  plainly  refers  to  regular  terms,  and 
to  counties  where,  by  law,  a  court  sits  two  weeks.  This  was 
an  adjourned  term,  and  the  drawing  of  juries  for  adjourned 
and  special  terms  is  regulated  by  section  3245  of  the  Code. 
This  section  leaves  it  to  the  "sound  discretion"  of  the  judge 
whether  he  shall  draw  any  jury  at  all  for  the  adjourned  term. 
He  may  direct  the  old  jury  to  appear,  and  he  may  hold  tlie 
wJioJe  adjourned  term  with  it. 

7.  Upon  the  whole,  we  think  there  ought  to  be  no  new  trial. 
The  evidence  of  the  killing  is  conclusive,  and  it  is  plainly 
murder,  or  nothing.     It  is  inconceivable,  if  tiie  defendant  is 
insane,  that  it  could  not  be  proven  after  his  three  years'  resi- 
deiioe,  and  with  some  of  the  Atlanta  witnesses  present.     Yet, 
no  eflTort  was  made;  and  in  the  testimony  there  is  no  evidence 
of  the  insanity,  but  the  "madness"  of  the  act.     Unfortu- 
nately for  human  nature,  that  sort  of  madness  is  too  common 
i')r  courts  and  juries  to  heed  it.     The  argument  that  sustains 
it  is,  that  the  more  atrocious  a  deed  of  wickedness  is,  the  more 
lnt\i>cent  is  the  perj)etrator. 
Judgment  affirmed. 
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Impire  State  Insurance  Company  e/  o/.,  plaintifls  in 
error,  vi.  Enoch  J.  Collins,  defeiulant  in  error. 

Under  •leclion'i  3408  and  3409  of  the  Code,  an  action  against  an  iinuratice 
company  must  be  instituted  in  the  county  where  its  principal  office  is  loci- 
ted,  or  where  it  has  an  agency  or  place  of  doing  husiness  when  suit  is 
brought,  and  which  agency  or  place  of  doing  business  was  located  in  sucb 
county  at  the  time  the  cause  of  action  accrued  or  the  contract  was  nude,  out 
of  which  the  cause  of  action  arose. 

A  piiny  held  a  lire  policy  issued  in  the  county  of  Bibb  from  an  agtncv  of 
the  Empire  State  In'^urancc  Company,  whose  chief  oflicc  was  and  is  in 
Richmond  couitty.  Afterwards,  the  Georgia  Home  Insurance  Comfany, 
located  in  the  county  of  Muscogee,  purchased  from  the  former  its  insurmc; 
business,  received  its  assets  and  assumed  the  payment  of  its  indebtednc» 
due  or  to  become  due  on  its  policies.  No  contract  was  made  by  the  btltr 
company  with  the  holder  of  the  policy,  and  nothing  occurred  to  estat>li>b 
any  relation  between  them,  or  to  give  the  person  assured  any  claim  oti  the 
company  except  such  equitable  rights  as  he  might  have  growing  out  of  the 
contract  LetBcen  the  two  corporatipns.  The  house  insured  was  localC'l  in 
TwiHiiS  coimly,  and  the  loss  occurred  after  the  companies  had  bargained,  as 
staled.  An  action  on  the  policy  was  brought  in  the  county  of  Bibb  ag.iin*! 
both  companies  jointly — the  Home  only  having  an  agency  or  place  for  do- 
ing business  in  that  county.  Service  on  the  Empire  Company  was  maAe 
by  leaving  a  copy  of  the  writ  at  the  place  where  its  agency  was  when  the 
policy  issued: 

•Id,  that  such  action  cannot  be  maintained  against  the  Empire  State  In-u- 
rance  Company,  as  it  had  no  agency  or  place  of  doing  business  in  the 
county  of  Bibb  when  suit  was  commenced;  and  this  being  so,  it  cannot  be 
sustained  sejiaralely  against  the  Home  Insurance  Company,  as  there  wss  i^'< 
such  privity  or  relation  between  it  and  the  assured  which  would  entitle  him 
to  a  separate  action  against  said  company  on  t|- .  _-.i-  l— .1.- 

Insurance.  Veiiiie.  Jiinstl  rction. 
)ii3.  Before  Jndge  Hill.  Bibb  S 
mn,  1874. 

This  case  is  sufficiently  reported  in  t 

R.  J.  Mosra;  NiSBET,  Bacon  &  I 

i-or. 

WHrrn-E  &  QusTiN,  for  defendant. 
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Trippe,  Judge. 

1.  We  do  not  think  that  an  action  can  be  brought  against 
an  insurance  company  outside  of  the  county  where  its  princi- 
pal office  is  located,  unless  it  be  in  some  county  where  it  has 
an  agency  or  place  of  doing  business  when  suit  is  brought, 
and  which  agency  or  place  of  doing  business  was  located  in 
such  county  at  the  time  the  cause  of  action  accrued,  or  the 
contract  was  made,  out  of  which  said  cause  of  action  arose. 
This  is  the  plain  provision  of  section  3408  of  the  Code.     It 
is  true  the  next  section,  (3409)  in  providing  for  effecting  ser- 
vice, seems  to  imply  that  a  suit  may  have  been  brought. in  a 
county  where  there  was  no  agency  or  place  of  doing  business 
at  that  time,  provided  one  was  located  there  when  the  cause 
of  action  arose,  or  the  contract  was  made,  out  of  which  it  arose. 
These  sections  are  but  the  provisions  of  the  act  of  December 
26,  1861.     The  first  section  of  that  act  gives  jurisdiction  over 
such  suits  as  are  set  out  in  said  section  3408,  and  limits  them 
to  such  counties  where  there  was  an  agency  or  place  of  doing 
business  when  action  is  brought.     The  second  section  of  the 
act  in  regard  to  service  could  not  well  be  construed  so  as  to 
enlarge  the  power  given  in  the  other  section,  and  to  entitle  a 
suit  to  be  brought  wherever  there  may  Ijpve  been  an  agency 
at  the  time  the  contract  was  made.     Such  was  not  the  object 
of  the  section.     If  such  was  the  declaration  of  the  act,  would 
it  not  be  obnoxious  to  the  constitution,  which  says  cases  shall 
f)e  tried  in  the  county  where  the  defendant  resides?     An  in- 
^{/rauce  company  is  the  defendant.     It  has  a  location — a  resi- 
•  Icnce.      That  may  be  where  its  chief  office  is,  or  where  it  has 
rin    agency  or  place  of  doing  business,  but  it  cannot  be  said 
'hat  because  it  once  had  an  agency  in  a  county,  such  county 
-!iall  always  thereafter  have  jurisdiction  over  it.     The  Em- 
!<ire  State  Insurance  Company  had  an  agency  in  Bibb  county 
,vlien  this  policy  was  issued;  but  it  had  none  there  when  the 
wf/on    'was  brought.     No  action  could,  therefore,  be  main- 
..iiiccl  against  it  in  that  county. 
2.     There  was   no  such   privity  or  relation  between  the 
Vol-  Liv.  ^s^ 
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Home  Insurance  Company  and  the  assured  which  would  en- 
title, him  to  a  separate  action  against  said  company  on  the^ 
contract  made  between   the  two  corporations.     No  contract 
was  made  between  the  plaintiff  and  the  Home  Companj,  no 
premium  had  been  received  by  it  from  him,  and  the  only 
claim  he  had  on  that  company  was  the  equitable  right  grow- 
ing out  of  its  contract  with  the  company  which  issued  his 
policy.     It  is  true,  he  might  enforce  this  agreement  by  bill: 
32  Georgia,  257 ;'  Ibid.,  604 ;  or  at  law,  with  proper  plead- 
ings.    But  to  have  asserted  it  against  the  Home  Conijiany,  it 
would  have  been  necessary  to  have  made  the  Empire  Com- 
pany, a  party,  and  had  it  legally  served.     Such  service  was 
not  had  by  effecting  it  on  one,  simply  because  he  had  once  been 
an  agent,  and  in  a  county  where  there  was  no  agent  or  place 
of  doing  business  at  the  time  of  service  or  when  the  suit  was 
commenced.    The  company  could  have  been  properly  served. 
It  had  an  existence  and  a  place  of  business.     lu  DaUas  v«. 
Heard,  32  Georgia,  604,  it  is  true,  the  bill  was  sustained, 
which  was  instituted  only  against  the  party  who  made  the 
contract  with  another  to  i>ay  her  debts.    But  that  other  party 
was  dead,  had  no  representative  and  no  estate,  and  that  was 
given  as  the  ground  for  sustaining  the  bill  over  the  objection 
for  want  of  necessjyy  parties.     As  jurisdiction  was  not  ob- 
tained over  the  Empire  Insurance  Company,  and  a  separate 
action  under  the  facts  could  not  be  sustained  against   the 
Home  Company,  the  judgment  of  the  court  below  caunot  be 
sustained.     No  motion  was  made  to  {)erfect  service  on  the 
Empire  Company,  and  the  question  as  to  whether  that  could 
have  been  done  does  not  necessarily  arise.     For  myaelf,  I 
would  say,  I  seriously  question  whether  if  that  had    been 
done  the  jurisdiction  of  the  county  of  Bibb  could  have  been 
sustained.     He  could  not,  as  has  been  stated,  sue  the  Em- 
pire  Company  in  a  several  action  upon  its  policy  in   that 
county.    He  could  not  bring  a  separate  suit  anywhere  against 
the  Home.     Granting  that  in  equity  he  could  have  claime^l 
jurisdiction  over  the  latter  company  in  Bibb  county,  and  that, 
as  he  prayed  substantial  relief  against  it,  he  could  have^  by  a 
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bill,  brought  the  Emj>ire  Company  to  that  county,  did  he 
therefore  have  the  right  in  a  proceeding  at  law  to  claim  that 
the  same  jurisdiction  existed  merely  because  he  was  setting 
np  equitable  rights  at  law  ?     Can  a  party  assert  equitable 
rights  at  law,  under  section  3082  of  the  Code,  in  any  county 
vdiere  he  may  file  a  bill  in  equity  ?     Or,  in  other  words,  will 
a  court  of  law,  when  the  proceeding  is  for  an  equitable  cause 
of  action,  exercise  the  same  jurisdiction  as  to  the  county  / 
where  suit  may  be  brought,  as  chancery  would  in  a  regular 
bill  filed  in   a  court  of  equity  ?     It  is    very  questionable 
whether,  because  *' equity  cases  shall  be  tried  in  the  county 
where  a  defendant  resides  against  whom  substantial  relief  is 
prayed,"  any  party  may,  therefore,  under  section  3082,  for  an 
equitable  cause  of  action,  carry  his  antagonists  at  law  where- 
soever he  could  move  against  them  in  equity.    But  I  will  not 
discuss  this  point  further.    No  decided  opinion  is  pronounced 
upon  it.    Reference  is  made  to  the  last  four  clauses  of  section 
1 2,  article  5  of  the  constitution,  and  section  3082  of  the  Code. 
From  the  judgment  we  render  it  is  unnecessary  to  notice  the 
other  questions  raised  on  the  trial  of  the  case  before  the  jury. 
Jiidirment  reversed. 


Green  P.  Cozart  et  al.^  plaintiffs  in  error,  v8.  The  Georgia 
R A  II.ROAD  AND  BANKING  CoMPANY,  defendant  in  error. 

A  hill  -was  filed  by  certain  stockholders  in  a  railroad  company  to  enjoin  it  from 

the  payment  of  interest  on  the  bonds  of  another  company  which  it  indorsed, 

and  also  from  purchasing  or  consummating  the  purchase  already  made  of 

the  road  of  the  latter  company,  which  was  sold  under  a  decree  obtained  by 

the  farmer,  on  the  ground  that  such  acts  were  ultra  vires  and  a  fraud  on 

complainants.     There  was  no  charge  that  the  complainants  were  ignorant 

of  the   indorsements  which  had  been  acted  on,  and  on  which  payments  of 

interest  had  been  made  for  nearly  five  years,  nor  that  they  were  ignorant 

f>f  such  pajoncnt,  except  that  they  could  not  give  the  amount  of  the  bonds, 

nor  the  length  of  time  the  interest  had  been  paid.     The  answer  states  that 

I  lie  contract  under  which  the  indorsements  were  made,  was  duly  put  on  the 

ni'iiutes  of  the  directors;  that  there  was  no  secresy  in  the  matter,  and  all 
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a  condition  tliat  it  was  to  be  approved  by  the  lioard  of  direc- 
tors of  the  respective  companies. 

At  a  convention  of  the  etockiiolders  of  the  Georgia  Rail 
road  Company,  held  on  tlie  lUh  day  of  May,  1870,  a  repoi 
waa  made  by  the  directors,  referring  to  ihe  monopoly  secure 
by  the  Central  Railroad,  and  the  exclusive  benefils  it  woul 
enjoy  by  its  arrangements  with  the  Western  Railroad  Com 
patiy,  and  that  there  had  been  negotiations  between  the  Geoi 
gia  and  Central  companies  to  place  each  upon  the  same  foot 
itig  as  to  those  advantages ;  that  if  the  arrangement  was  el 
fected,  it  was  intended  to  make  the  Western  Railroad  a  Jirat 
iJaas  road  to  Selma,  Alabama,  thereby  adding  greatly  to  it 
business  capacity  and  attractions ;  that  to  do  this,  mone 
wuuid  he  required  and  responsibilities  incurred;  but  it  wa 
i/e!ieved  that  there  would  not  be  any  risk  of  ultimate  los 
either  by  the  guaranties  or  the  expenditures  to  be  made. 

Resolutions  were  adopleil  at  this  meeting  of  the  stockhold 
ers  avowing  the  great  importance  of  a  busine^  connectio 
with  the  southwest,  approving  the  views  expressed  in  said  ft 
port  on  that  subject,  and  authorizing  the  president  to  do  al 
acts  uecessary  to  promote  that  object  on  the  basis  stated  in  th 
report.  A  8{>ecial  resolution  was  also  passed  which  declare 
that  "  it  is  expedient  and  wise  in  the  president  and  director 
of  theGeoi^ia  Railroad  and  Banking  Company,  by  every  ju 
dicious  and  prudent  means  in  tlieir  power,  to  extend  and  im 
()n>ve  the  connections  of  this  ri«d  with  the  west." 

On  the  14th  of  June,  1870,  the  agreement  of  the  29th  ( 
April,  between  Ihe  presidents  of  the  two  companies,  was  rati 
fictl  hy  the  directors  of  the  Georgia  Railroad  and  Bankin 
Company,  having  been  previously  ratified  hy  the  board  t 
diretitors  of  the  Central  Railroad  and  Banking  Compan) 
During  the  year'  1870,  and  the  first  of  1871,  bonds  of  tli 
Wt-sCern  Railroad  -Company  were  issued  to  tlie  amount  < 
S 1 ,200,000  GO,  anfl  were  indorsed  by  the  two  Georgia  com 
iiauie».  The  Georgia  Railroad  and  Banking  Company  hu 
i>:iid  of  tlte  coupons  of  said  bonds  falling  due  to  the  time  ( 
(i,c    filing  of  this  bill,  tlie  sum  of  $238,800  00.     The  at: 


182  SUPREME  COURT  OF  GEORGIA. 

Caiart  ti  al.  vs.  The  Georgia  Kftilroad  and  Butking  Comjanj. 

wer  of  the  respondent  states  tlint  th 
if  these  transactions,  and  that  they 
he  directors  and  other  books  of  t1 
ccessible  to  any  stockholder.  Si 
873,  the  Western  Railroad  Com 
lebted  to  others,  besides  its  liabiliti 
wo  latter,  for  tlieir  protection  on  t 
londs,  aiitl  to  secure  other  claim: 
aused  proceedings  to  be  instituted 
ite  second  district  of  Alabama,  in 
ained  in  December,  1874,  ordering 
ilailrood,  in  the  city  of  Montgomei 
if  ninety  days.  This  sale  was  a( 
linety  days,  to  be  Iiad  on  the  19th 
!3d  of  January,  1875,  the  directors 
md  Bunking  Comimny  resolved  to 
vith  the  Central  lioad  of  the  said 
ipproaching  sale,  and  reported  the 
wsed  purchase  should  be  mude,  w 
!?entral. 

A  drcular  was  sent,  about  the  11 
.875,  by  the  cashier  of  the  Georgia 
he  directors,  to  the  stockholders,  g 
utions  adopted  by  the  directors  and 
he  Central,  on  which  the  purchase 

An  act  of  the  Jegislatnre  of  this  t 
!7th,  1875,  authorizing  the  two  Gi 
hase  the  Western  Railroad  at  the  a| 
ron)  does  not  disclose  that  any  stoci 
ion  to  the  intended  action  of  th' 
inking  Company  as  to  the  ptii 
irevent  the  same,  until  the  filing 
iler  the  sale  was  had  and  the  piircli 
he  Western  Railroad  was  had  ou 
a  ailvertised,  and  vas  purchased 
,nd  Banking  Company  anil  the  Geo 
Dg  Company,  jointly. 
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This  bill  was  filed  by  complainants,  who  are  stockholders  in 
the  latter  company,  to  enjoin  the  company  from  the  further 
payment  of  interest  on  any  of  tiie  bonds  indorsed  by  it  in 
co/ijunction  with  the  Central,  and  also  to  restrain  it  from 
purchasing  or  consummating  said   purchase.     There  is  no 
charge  in  the  bill  (hat  complainants  or  any  stockholders  were 
kept  in  ignorance  of  such  indorsement  thus  acted  on  and  on 
which  payments  had  been  made  for  nearly  five  years,  or  that 
they  were  ignorant  of  it,  except  that  they  could  not  accurate- 
ly give  the  amonnts  of  the  bonds,  and  were  unable  to  state 
how  long  the  interest   had  been  paid.     Nor  does  the^bill 
charge  that  complainants  did  not  know  of  the  sale  and  in- 
truded  purchase;    nor  is  there  any  denial,  by  affidavit  or 
otherwise,  that  they  did  not  receive  the  notice  sent  to  them, 
nor  do  they  set  up  that  they  were  ignorant  of  the  suit  which 
their  own  company  had  instituted,  under  which  the  decree  of 
sale  had  been  obtained. 

The  injunction  was  refused,  and  complainants  excepted. 

R.  Toombs;  S.  H.  Hahdemax,  for  plaintiffs  in  error. 

W.  H.  Hull,  for  defendants. 

Tbippe,  Judge. 

The  injunction  prayed  for  was  to  restrain  the  defendant 
from   further  paying  interest  upon  its  indorsement  of  the 
bonds  of  the  Western  Railroad,  and  also  from  consummating 
the  purcliaise  which  it  and  the  Central  Railroad  and  Banking 
Company  had  made  of  the  Western  Railroad.     The  chancel- 
lor, in  refusing  the  injunction,  put  his  decision  on  the  groun<l 
that  there  was  enough  before  him  at  the  hearing  to  raise  such 
a  presaoiption  of  ''ratification  or  consent  of  complainants, 
eitljer  actual  or  construct! ve,^\  to  the  acts  complained  against, 
as  to  authorize  him  to  refuse  to  interfere  by  injunction,  and 
t/iat   the   question  whether  they  did  so  consent  and  rafify 
should  be  determined  by  a  jury.     We  cannot  say  In's  discre- 
\\)i\  was  abused.     As  to  the  matter  of  the  liability  of  the  de- 
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ration  upoo  its  iodorsements,  enough  appears  ia 
hich,  if  sustained  at  the  final  hearing,  woiilJ 
absolute  decree  against   complainaDls  refusing 

on  the  ground  that  the  railroad  company  could 
lability,  and  tliat  the  stockholders  were  coraniit- 
direct  approval  of  the  tranaactton  or  liy  having 
ithorily  to  the  officers  of  the  corporation,  tb&t 
low  repudiate  it.  We  are  aware  of  the  great 
;honties  on  the  principle  involved  in  thispoioL 
s  go  ao  far  as  to  rule  that  any  act  of  the  officers 
>n  whicli  is  uUra  vires,  is  void,  and  that  no  cou- 
iescence  or  ratification  by  the  stockhoIderB  will 
1,  or  estop  them  irom  asserting  its  ill^lityi 
nay  be  their  interest  so  t«  do.  But  there  are 
us  cases  to  the  contrary,  and  it  is  now  generally 
e  true  rule  that  when  the  act  ia  only  ultra  vira 
i  corporators — because  it  is  in  violation  of  theii 
len  from  some  defect  fn  a  contract  it  may  nut 

the  corporation,  in  all  such  cases  both  the  c»r- 
n  entity,  and  the  stockholilers,  as  suuh,  may  be 

repudiating  it,  eitiier  by  express  ratification  or 
escence  and  enjoymen 
ta  fraud  to  permit  it  i 
kinds  of  ultra  vires  ac 
pplicable  to  principal  i 
le  adopted  in  referenc 
ids,  where,  though  tht 
g,  ab  initio,  it  ma_y  stil 
f  the  parties  to  it;  1st 

Howard,  381;  4  Johc 
jia,  109;  Brice's  VUt 
;her  class  of  ultra  vira 
nanimously  by  tiie  shai 
«  or  other  tiling  dom 
gality.  They  are  thoi 
ntion  with  the  pnblio 

is  usurped — where  tl 
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be  exercised  by  undertaking  a  new  enterprise  clearly  outside 
of  that  authorized  by  the  charter;  for  instance:  where  the 
legislature  has  authorized  a  railway  to  be  constructed  and 
workeil,  and  the  company  undertakes  to  establish  a  bank  or 
make  an  harbor.  In  such  cases,  nothing  short  of  legislative 
assistance  can  give  legal  force  to  what  may  have  been. done. 
For  were  it  not  so,  a  charter  for  oue  purpose  might  be  made 
an  omnibus  to  carry  any  enterprise  which  avarice  or  selfish 
aggrandizement  might  suggest. 

Now  let  us  look  to  the  facts  of  this  case.     The  Georgia 
Railroad  and  Banking  Company,  jointly  with  the  Central,  in- 
dorsed certain  bonds  of  the  Western  Railroad  Company.  This 
was  done  under  a  contract  made  between  the  two  first.     The 
Central,  by  some  previous  arrangement  it  had  made  with  the 
Western,  had  gotten  control  of  the  latter,  a  monopoly  of  it, 
as  it  is  called  in  the  record.     The  Georgia  Road,  desiring  to 
enjoy  the  benefits  of  its  own  connection  with  the  Western 
Road,  for  the  purpose  of  attaining  this  object  and  of  sharing 
the  advantages  with  the  Central,  agreed  with  the  latter  that 
they  should  jointly  indorse  these  bonds;  and  this  was  a  con- 
«  sideration  for  letting  in  the  former  to  a  joint  participation  of 
the  benefits  theretofore  secured  to  the  Central.     Not  only  this, 
but  by  it  the  Western  Road  was  induced  to  put  itself  within^ 
the  control  of  these  two.     Under  this  arrangement  the  bonds 
were  indorsed,  put  upon  the  market,  were  sold,  and  a  large 
amount  of  money  raised  and  expended  in   improving  the 
Western  Road,  and  in  extending  its  connection,  and  thereby 
that  of  the  Georgia  with  the  Western.     This  was  the  avowed 
policy  of  the  Georgia  Road,  so  declared  by  its  president  and 
directors,  and  in  a  convention  of  the  stockholders.     The  plan 
was  fully  carried  out.     The  two  companies,  by  the  control 
obtained  over  the  Western  Railroad,  reaped  for  about  five 
years  all  the  fruits  of  the  general  scheme,  and  paid,  during 
that  time,  large  amounts  of  interest  to  the  holders  of  the  in- 
dorsed bonds.     All  this  tended  to  appreciate  the  bonds  of 
the  Western  road  so  indorsed,  and  to  induce  their  circulation 
and  sale  in  the  market,  whilst  the  indorsers  were  enjoying  the 
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'firs  wliicli  they  had  thus  purchasei).  Furtlier, 
iidoi-sing  cum)>aDies  uscertaiiied  that  loss  miglii 
iiied  by  them,  suit  was  instilut^d  in  their  be- 
e  Western  Road,  to  be  reimbursed  for  interest 
mre  them  against  further  damage  by  reason  of 
nt.  To  this  end  a  receiver  was  appoiuled,  and 
nal  deci-ee  obtuiiie^I  ordering  u  sale  of  the  rtad 
had  indorsed.  Under  tliis  decree  the  sale  was 
ler  the  purchaser  Wiu  a  third  perBoo,  or  tlitise 

not  affect  the  point  now  under  cousiileratioii, 
bility  of  the  Georgia  Railroad  and  Banking 

a  contract  made  as  above  stated,  the  fruits  of 
IS  used;  upon  wliich  suit  was  brought,  ju<lg- 

for  it  and  its  co-indorser,  and  actually  the 
'  of  their  princijml,  so  to  call  the  Western 
virtue  of  that  judgment.  Could  the  Georgia 
ianking  Company,  under  these  &ct6,  deny  itii 
»id  indorsement?  If  it  could  not,  then  nu 
lid  not  enjoin  il  from  voluntarily  paying  what 
ed  by  law  to  pay.  Brice,  in  liis  work  on  tl>e 
I  vires,  page  380,  in  speaking  of  contracts  whicli 
light  deny,  as  not  being  bound  by  them,  and 
ose  it*  right  by  way  of  being  estopped,  says: 
to  enforce  tlie  contract  is  sufficient,  and  so  i^ 
aw  to  judgment."     Surely,  if  any  case  could 

a  rule,  a  rule  that  under  any  circumstauc<i? 
corporation  from  denying  tlie  binding  force  o 
is  the  one  at  bar:  See  47  Indiana,  407,  34  L 
,  R.,  6,  ch.  551;  and  the  opinion  of  BROff^ 
in  the  CetUral  Railroad  and  Banking  0»i»i 
s  et  al,,  40  Georgia,  64'      '''      ■  •  ■   •  '^ 

hat  if  the  holders  of  tt 
igainst  the  railroad  coi 
stain  the  company  froi 
! ;  for  it  would  be  al>s 
]  to  pay,  and  at  the  s 
'  any  number  of  them 
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the  record  shows  many  acts  on  the  part  of  the  stockhold- 
ere  from   which  their  authority  may  be  fairly,  if  not  di- 
rectly, inferred  to  have  been  given  for  the  indorsement.     A 
report  was  made  to  them  in  convention,  stating  the  control 
which  had  been  gained  by  the  Centi-al  Road  over  the  Western, 
the  necessity  for  sharing  this  monopoly,  the  policy  of  extend- 
ing the  western  connections  of  the  Georgia  Road,  the  pro- 
priety and  purpose  of  jnaking  the  Western  Railroad  a  first- 
class  road,  and  of  building  it  to  Selma,  in  the  state  of  Ala- 
kuQia,  and  that  to  accomplish  this  guarantees  would  have  to 
be  given  and  liabilities  incurred.     Resolutions  were  adopted 
indorsing  these  views,  and  declaring  that  it  was  expedient  and 
wise  for  the  president  an<l  directors,  by  every  judicious  and 
prudent  means  in  their  power,  to  extend  and  improve  the 
cofmections  of  their  road  with  the  west,  and  that  the  presi- 
dent be  fully  authorized  to  do  all  acts  that  may  be  necessary 
to  promote  that  object.     The  answer  to  the  bill  states  that 
there  was  no  secrecy  in  the  matter;  that  all  the  facts  were 
generally  known,  and  could  have  been  ascertained  by  any 
stockholder  on  inquiry  or  by  examination  of  the  books  or 
minutes ;  and  that  the  contract  with  the  Central  Railroad  was 
entere<l  on  the  minutes.     None  of  the  complainants  set  up 
that  they  were  kept  in  ignorance,  or  were,  in  fact,  ignorant, 
of  wliat  was  done,  or  of  the  making  of  the  indors^ient  and 
of  the  payments  that  had  been  going  on  for  several  years. 
J«  fclie  Phosphate  of  Lime  Company  r«.  Green  ei  al.,  1  Eng. 
R.,  98,  it  was  held  by  all  the  judges — the  opinions  being 
pronounced  seriatim — that  "to  show  assent  and  acquiescence, 
it  is  not  necessary  to  prove  the  acquiescence  of  each  individual 
stockholder.     It  is  enough  to  show  circumstances  which  are 
reasonably  calculated  to  satisfy  the  court  or  a  jury  that  the 
thing  to  be  ratified  cAme  to  the  knowledge  of  all  who  chose 
to  inquire,  all  having  full  opportunity  and  means  of  inquiry." 
In  the  case  of  43  Georgia,  supra,  there  was  a  recognition  of 
ft  rule  similar  to  the  above,  under  a  state  of  facts  showing 
that  where  knowledge  of  the  act  was  at  the  command  of  all, 
and  there  were  circumstances  that  suggested  an  inquiry  into 
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it  brought  to  tlie  notice  of  the  stuckhoklers,  theo  knowledgt 
would  be  preaumetl.  Putting  togetlier  all  tlie  foregoing  fkcts, 
and  more  especially  considering  the  suits  I 
decree  therein  in  ite  favor,  aud  the  sale  i 
may  be  said  with  emphasis  that  neither  tl 
nor  a  stockholder,  or  any  number  of  theo 
equity  to  iuterveue  on  the  ground  of  the 
thority  to  make  the  indorsements. 

Should  the  iujuuclion  be  gmnled  to  i 
Railroad  Company  from  consummating 
Western  Railroad?  A  fact  may  propcrl; 
ttiat  is  not  given  in  the  reporter's  statemen 
which  the  sale  was  had,  in  terms,  recogr 
right  of  the  Geoi^ia  Railroad  and  Baukin 
Central  Railroad  Company,  or  tither  of  th( 
ero  Railroad  &t  the  sale  which  was  there 
quently,  and  about  two  months  before  the  b; 
Georgia,  by  special  act,  empowere<l  the  tw 
purchase.  The  directors  of  eachoompany  r 
notice  wasgiven  to  all  the  stockholders  of  t 
Company  of  that  purpose.  This  notice 
the  complainants  two  months  prior  to  t 
was  not  denied  tliat  it  was  received.  The 
by  the  Georgia  and  Central  Roads,  jointly, 
for  that  purpose.  No  dissent  or  objectio 
one  of  the  complainants  or  any  other  stoel 
direct  assent  on  the  part  of  the  state,  and 
any  objection  on  the  part  of  any  stockl 
given,  it  would  be  a  gi'eat  wrong,  if  not  a 
co-purchasing  comjtany  to  cast  upon  it  t 
carrying  out  tlie  purchase,  which  was  presc 
and  at  the  same  time  would,  in  all  proh 
injury  to  other  creditors  of  the  Western  ] 
terests  in  that  road,  which  were  set  up  ai 
the  decree  of  sale.  The  state  will  not  oo 
company  for  the  usurpation  df  au  ungran 
consented  to  the  exercise  of  tliis  power  foi 
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The  complaining  stockholders,  with  express  notice  of  the  ar- 
raogement  made  with  the  Central  for  the  purchase,  and  of  the 
time  when  the  sale  would  take  place,  failed  to  move  until  the 
deed  was  done;  and  then,  when  it  would  be  almost  impossible 
to  tell  what  would  be  the  result  of  restraining  the  Georgia 
Kailroad  Company  from  proceeding  further  in  the  matter,  or 
the  probable  ruin  that  would  thereby  result  to  great  and  im- 
portant interests  of  others,  they  ask  for  this  injunction.    It  is 
asked  for,  both  to  restrain  the  company  from  making  further 
payments  on  the  indorsed  bonds  and  from  consummating  said 
purchase.     It  is  not  prayed  for  in  the  alternative;  that  is,  it 
is  not  asked  that  the  purchase  be  restrained,  independent  of 
the  injunction  as  to  paying  the  bonds,  and  it  is  not  piesum- 
able  that  such  an  injuuction  would  be  desired.     For  if  the 
company  is  bound  on  the  bonds,  and  the  decree  provides  lor 
its  protection  by  a  sale  of  the  Western  road,  it  is  not  probable 
that  a  stockholder  should  wish  to  deny  it  all  the  additional 
security  that  might  be  gained  by  getting  absolute  control  of 
the  property  of  its  debtor,  especially  as  the  sale  of  the  road 
of  the  insolvent  company  does  not  discharge  its  liabilities. 

In  view  of  all  the  facts,  the  refusal  of  the  injunction  by 
the  chancellor  is  affirmed. 


Joseph  Ij.  Hopper,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Under  an  indictment  for  seduction  by  promise  of  marriage,  it  is  competent 
for  the  fJLxy  to  find  the  defendant  guilty  of  fornication,  even  though  it  be 
not  afHrmatively  alleged  that  the  defendant  is  a  single  man. 

Criminal  law.     Seduction.     Fornication.     Before  Judge 
CVderw^ood.    Gordon  Superior  Court.   August  Term,  1 874. 

Jfopper  was  indicted  for  seduction  as  follows:   "For  that 
he  said  Joseph  L.  Hopper,  in  the  county  and  state  aforesaid, 
on   March  Ist,  1872,  did  then  and  there  by  pereuasion  and 


r 
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promises  of  marriage,  and   by  other   false  and   fraudnleiit 
means,  .se<luce  one  Sarah  A.  Guy,  a  virtnous  unmarriefl  fe- 
male, and  did  tben  and  there,  by  tlie  means  aforesaid,  induce 
her  to  yield  to  his  lustful  embraces,  and  allow  him  to  liave 

carnal  knowledge  of  lier,  contrary  to  '"■*  ' *■   -''  -"-'  " 

etc.  The  defendant  pleadeil  not  guilty 
gnilty  of  fornication.  A  motion  for 
upon  the  following  gronnds,  lo-wit : 

Ist,  Because  the  court  erred  in  char 
though  the  indi<rtment  did  not  allege  tl 
single  man,  yet  if  the  pniof  satisfied  tl 
was  a  single  man,  and  that  Sarah  Guy 
single  woman,  and  that  the  defendant  I 
ing  ba<l  illicit  intercourse  witli  her  a 
years  next  preceding  the  preferring  1 
then  they  would  be  aulhorized  to  find 
fornication,  this  indictment  being  a  g 
duction,  and  unobjected  to  on  that  gro 

2d.  Because  the  court  erred  in  refus 
"  that  the  defendant  could  not  l)e  fouu 
unless  the  same  was  allied  in  the  I 
sustained  by  the  testimony." 

3d.  Because  the  court  erred  in  a11o> 
that  the  defendant  was  a  single  man  oa 
fendant,  it  not  l>eing  alleged  in  the  inc 
single  man. 

The  motion  was  overruled,  and  the  > 

3.  A.  W.  JoHNSON.'foF  jilaintiff  in 

A.  T.  Haceett,  solicitor  general,  f( 

McCay,  Judge. 

The  only  question  in  this  case  is,  wh 
for  the  jury  to  find  the  defendant  guilt 
the  charge  in  the  indictment.  It  is  n 
fense  charged  does  not  include,  and  nee 
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adolteiy  or  fornication,  or  both;  but  it  is  said  that  it  does  not 
appear  from  the  indictment  which.     The  indictment  does  not 
allege  whether  the  defendant  was,  at  the  time  the  offense  was 
eommitted,  married  or  single,  and  that  the  offense  would  be 
adultery  if  he  was  married,  and  fornication  if  he  was  single. 
It  is,  therefore,  insisted  that  there  was  no  charge  in  the  in- 
dictment on  which  to  found  the  verdict.     Our  Code  does  not 
define  these  offenses;  it  merely  provides  that  if  one  be  guilty 
of  fornication  or  adultery,  or  both,  he  or  she  shall  be  pun- 
ished, etc.     Nor  is  there  any  common  law  definition  of  these 
words,  tlie  offense  not  being  punishable  by  the  common  law. 
There  is,  therefore,  no  express  language  of  the  statute  which 
it  is  necessary  to  use  in  order  to  charge,  in  legal  terms,  the 
offense  in  the  bill  of  indictment.     It  seems  to  us  that  the 
charge  here  is  sufficient.     It  does  not  appear  from  the  indict- 
ment that  either  party  was  married.     Indeed,  the  implication 
IS  that  neither  was,  since  the  charge  is  seduction  under  prom- 
ise of  marriage.     Now  marriage  is  a  new  condiiion.     It  is 
taken  on.     It  is  not  the  normal  condition  of  either  a  man  or 
a  woman.     We  are  not  prepared  to  say  that  an  indictment  for 
fornication^  cliarging  that  A  had  been  guilty  of  carnal  con- 
nection with  B,  A  being  a  male  and  B  a  female,  would  not 
be  good.     Would  not  the  law  imply  that  neither  was  mar- 
ried ;  at  least  that  the  plea<ler  so  intended  ?     Had  this  ver- 
dict been  for  adultery  the  point  of  the  plaintiff  in  error  would 
be  strong;  but  as  it  is  for  fornication  it  meets  the  statements 
in  the  indictment. 
Judgment  affirmed. 


Peter  J.  Stbozer,  relator,  plaintiff  in  error,  va.  Gilbert  J. 

Wright,  judge,  defendant  in  error. 

/.  One-ha]f  of  the  judges  of  the  superior  courts  of  this  state,  under  art.  v., 
section  3,  of  the  constitution  of  1868,  at  their  first  appointment,  whether 
for  circuits  created  since  the  adoption  of  said  constitution  or  before,  must 
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dated  the  25th  February,  1875.     Defendant  introduced  a  cer- 
tified copy  from  the  executive  department  of  his  appointment 
as  judge  of  the  Albany  circuit,  by  the  governor,  and  the  con- 
firmation of  the  same  by  the  senate,  dated  the  19th  day  of 
February,  1875.     The  <iefendant  also  introduced  a  copy  of 
the  commission  to  Peter  J.  Strozer  as  judge  of  the  Albany 
circuit  for  four  years,  dated  the  20th  day  of  October,  1870, 
and  signed  by  Rufus  B.  Bullock,  governor.     Defendant  in- 
troduced so  much  of  the  journal  of  the  senate  of  1870  as  re- 
lates to  the  nomination  and  confirmation  of  plaintiff  in  error 
for  four  years,  as  judge  of  the  Albany  circuit.     Plaintiff  in 
error,  Peter  J.  Strozer,  testified  that  he  accepted  the  commis- 
mission  issued  to  him  by  Governor  Bullock  for  four  years;  that 
he  took  the  oath  of  office  at  the  time  of  receiving  it,  and  did 
not  take  said  oath  afler  it,  or  under  the  eight  years  commis- 
sion; that  he  received  as  salary  $2,500  00  per  annum  in  gold, 
or  Its  equivalent ;  was  holding  court  in  Decatur  county  when 
he  received  notice  of  the  second  commission.     This  was  five 
or  six  days  after  receiving  first  commission;  he  returned  to 
tlie  governor  the  first,  and  received  second  coramissibn.  Plain- 
tiff in  error  then  introduced  so  much  of  the  journal  of  the 
senate  of  1870  of  the  state  of  Georgia  as  related  to  the  re- 
newal of  his  appointment  as  judge,  dated  October  20,  1870, 
to-wit : 

"  The  following  communication  received  from  his  excellen- 
cy was  tiien  taken  up  and  read  : 

*  Executive  Department, 
'Atlanta,  Georgia,  October  19, 1870. 
^  To  the  Senate  : 

*By  virtue  of  the  authority  vested  in  me  by  the  constitu- 
tion and  laws  of  this  state,  I  hereby  appoint  the  honorable 
^etor  J.  Strozer,  of  the  county  of  Dougherty,  judge  of  the 
j)erior  courts  of  the  Albany  judicial  circuit,  for  the  term  of 
ur  yosxSy  from  the  nineteenth  day  of-Octol>er,  one  thousand 
lit  hundred  and  seventy,  and  respectfully  ask  the  consent 
the  senate  thereto.  Eufus  B.  Bullock.* 

VOt.  LIV.  26. 
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'Tlie  nomination  by  liia  excellency 
'.  Strozer,  of  tlie  county  of  Doiighe 
u{>enor  courts  of  the  Albany  judicia 
bur  years,  from  tlie  nineleentli  day  of 
Ired  and  seventy,  was  then  confirmed 

'  Senate  Chamber,  E 

'Atlanta,  Ga,  Tiips 

'The  senate  went  into  executive  see 

he  following  communication  of  his  < 

ind  read: 

'  EXECUTI 

'  Atlanta,  Geoim 
To  the  Smote! 
'  I  hereby  renew  the  appointment  ol 
Jtrozer,  of  the  count/  of  Dougherty, 
ior  courts  of  the  Albany  judicial  ( 
^ight  years,  in  pursuance  of,  and  in 
;raph  1,  section  3,  article  v.,  of  the  o 
nstead  of  four  years,  as  set  forth  ir 
he  nineteenth  instant,  and  respeclfu 
)f  your  honorable  body  thereto. 

'On  motion,  the  nomination  by  Ills 
ible  Peter  J.  Strozer,  of  the  count 
udge  of  the  superior  courts  of  the 
or  the  term  of  eight  years,  instead  ol 
n  his  communication  of  the  nineleent 
md  confirmed  by  the  senate." 

After  hearing  the  evidence  and  tl 
he  court  refused  by  itfi  judgment 
iVright,  from  said  ofEce,  whereujwn  1 

1.  By  the  3d  section  of  the  5th  uri 
if  lti6B,  it  is  declared  "that  there  f. 
uperior  courts  for  each  judicial  cii 
ither  circuits  when  authorized  by  law 
neut  of  such  judges,  under  this  consi 
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number  (iis  near  as  may  be)  shall  be  appointed  for  four  yeai*s, 
and  the  other  half  for  eight  years;  but  all  subsequent  ap- 
pointments, except  to  fill  ujiexpired  terms,  shall  be  for  the 
terra  of  eight  years."     The  Albany  circuit,  for  which  Judge 
Strozer  was  appointed  and  commissioned,  was  a  new  circuit 
created  by  the  general  assembly  after  the  adoption  of  the  con- 
stitution of  1868.      Whatever   may  have   been  the  reason 
therefor,  it  was  clearly  the  intention  of  the  framers  of  the 
constitution  that  tlie  terms  of  office  of  only  one-half  of  the 
judges  of  the  8U|ierior  courts  should  expire  at  tiie  same  time, 
and  the  same  reasons  therefor  which  were  appliciible  to  the 
judges  of  the  ^circuit  courts  in  existence  at  the  time  of  the 
adoption  of  the  constitution,  would  be  also  applicable  to  the 
judges  of  new  circuits  thereafter  created.    The  same  declared 
policy  of  the  state  would  be  as  applicable  to  the  judges  of 
new  circuits  as  to  the  judges  of  the  old  circuits  which  had 
been  created  prior  to  the  adoption  of  the  constitution,  and 
that  declared  policy  of  the  state  was  to  be  regulated  and  car- 
ri(Kl  into  eflFect  by  making  the  first  appointment  of  judges  of 
the  resj)ective  circuits  in  the  state,  for  the  new,  as  well  as  for 
the  old  circuits,  in  the  manner  prescribed  by  the  constitution; 
that  is  t©  say,  at  t\\e  first  appointment  of  m<ih  judges,  one- 
half  of  the  number  (as  near  as  may  be)  shall  be  appointed 
for  four  years,  and  the  other  half  for  eight  years,  but  all  sub- 
sequent appointments,  except  to  fill  unexpired  terms,  shall  be 
for  eiglit  years.     It  is  insisted  that  the  words  "first  appoint- 
ment" were  intended  to  apply  only  totheju<!ges  who  were  to 
/>e  appointed  for  the  circuits. which  had  been  created  prior  to 
the  adoption  of  the  constitution,  and  not  to  the  appointment 
c*r  judges  for  new  circuits.    If  we  take  into  consideration  that 
it  was  the  obje(;t  and  intention  of  this  provision  of  the  con- 
stitution that  only  one-half  of  the  judges  of  the  state  should 
be  appointe<i  for  four  years  at  i\\e\v  first  appointment,  and  the 
other  lialf  for  eight  years,  why  does  not  that  provision  apply 
to  tVie  first  appointment  of  judges  for  new  circuits  as  well  as 
for  tlie  old  circuits  ?     The  same  public  policy  which  would  re- 
riiiir&  the  appointment  of  judges  to  be  so  made  at  their  first 
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ippointtnont  for  tlie  one,  would  be  equally  applicable  to  the 
>ther;  and  all  subsequent  appointmetits  after  tliejirsfjwIietliiT 
Tor  old  or  new  circuits,  should  be  for  tbe  term  of  eight  years. 
The  judges  of  new  circuits  are  as'  much  judges  of  tliestate, 
inder  tlic  constitution,  hs  tlie  judges  of  tlie  old  circuits,  auil 
;he  same  public  policy  applicable  to  tbe  Jirat  ap|K>inttuetit  of 
;be  one,  is  equally  applicable  to  the  first  appoititmeut  of  tli« 
)ther.  The  oonstitutiou  makes  no  distinction  between  the 
Ir«(  appointment  of  judges  for  new  circuits  and  tlie^rrfap- 
raintmeut  of  judges  for  old  circuits.  One-half  of  the  judges 
)f  the  circuits  in  (lie  state  (as  near  as  may  be)  at  tlieir/r*! 
ippoinlment,  whether  for  new  or  old  circuits,  shall  be  s[>- 
}ointe<l  for  four  years,  and  the  other  half  for  eigTit  years. 

2.  Disclaiming  any  power  or  authority  to  interlere  with  tlie 
jxeroise  of  the  appointing  power  of  tlie  executive  department 
)f  the  government,  conferred  on  it  by  the  constitution,  ive 
;an  only  inquire  and  ascertain  what  are  the  legal  rights  of  die 
tarties  before  us  under  the  appoinmeuts  made  by  that  co-or- 
liuate  department  of  the  government.     It  api>ears,  from  the 
(vidence  Id  the  record,  that  Judge  Strozer  was  appointtd  and 
jonimi^ioned  by  Governor  Bullock, -on  the  20th  of  October, 
IS70,  as  judge  of  the  Albany  circuit,  for  tlie  term  of  four 
rears,  and  that  he  took  the  oath  of  ofBce  under  that  apimiiit- 
neut;  that  subsequently  thereto,  to-wit:  on  the  25th  of  Oc- 
ober,  1870,  Governor  Bullock  appointed  hlin  judge  of  the 
ilbany  circuit  for  the  term  of  eig/U  years.     Both  appoint- 
nents  were  confirmed  by  the  senate.     The  commission  for 
light  years  iK'ars  the  same  date  as  the  commission  for  four 
cars,  although  it  is  quite  clear  from  the  evidence  in  the  record, 
hat  the  appointment  for  eight  years  was  not  made  until  five 
lays  after  the  other  appointment,  ai 
rVhen  the  lust  commission  for  eight 
udge  Strozer  he  returned  the  first,  bu 
if  office  under  the  second  ap|>oiiitineut; 
iecided  is,  under  which  appointment  i 
f  the  Albany  circuit?     In  other  won 
ight  to  the  office  of  judge  of  the  All» 
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of  four  years,  or  for  the  ternvof  eight  years,  on  the  statement 
of  facts  disclosed  in  the  record?    The  Albany  circuit  was  a 
new  circuit,  and  the  appoititraent  of  Judge  Strozer  was  the 
first  appointment  of  a  judge  for  that  circuit.     Governor  Bul- 
lock had  the  power  and  authority,  under  the  constitution,  to 
a|)|K)int  him  judge  of  that  circuit  for  the  term  of.  four  years, 
and  he  did  so  appoint  and  commission  him,  and  Judge  Strozer 
accepted  that  appointment,  and  took  the  oath  of  office  under 
it.     When  Judge  Strozer  accepted  the  office  under  that  ap- 
pointment, bis  right  and  title  thereto  was  perfect  and  complete 
for  the  terra  of /oitr  years.     When  Governor  Bullock  had  ex- 
ercised his  constitutional  power  of  appointing  a  judge  for  the 
Albany  circuit  for  the  term  of  four  years,  his  constitutional 
power  in  relation  to  the  ap}K)intment  of  a  judge  for  that  cir- 
cuit during  that  period  of  time,  (unless  in  case  of  a  vacancy,) 
was  exhausted.     The  governor  had  no  more  constitutional 
power  to  recall  that  appointment  for  four  years,  and  appoint 
Judge  Strozer  for  eight  yeai's  than  he  would  have  had  if  he 
had  appointed  him  for  eight  years,  and  afterwards  rccalle<l 
that  appointment,  and  appointed  him  for  four  years.     The 
principle  is  the  same  in  the  one  case  as  in  the  other.     It, 
therefore,  follows  that  the  second  appointment  of  Judge  Stro- 
zer for  the  term  of  eight  years  was  a  nullity,  inasmuch  as 
Governor  Bullock  had  no  constitutional  power  to  make  that 
second  appointment  at  the  time  he  did  make  it.     Ju<lge  Stro- 
zer was  Ic^lly  appointed  judge  of  the  Albany  circuit  for  the 
term  of  four  years,  and  at  the  expiration  of  that  time  the  of- 
fice became  vacant,  and  it  was  the  constitutional  duty  of  Gov- 
ernor Smith  .to  fill  it  by  making  another  appointment,  which 
lie   lias  done  by  appointing  Judge  Wright,  who  is  now  law- 
faUy  exercising  the  duties  of  judge  of  the  superior  courts  of 
the  A.lbany  circuit,  under  the  appointment  and  commission  of 
Goveriior  Smith,  as  set  forth  in  the  record.     There  was  no 
error  in  refusing  to  render  a  judgment  of  ouster  against  Judge 
Wright  at  the  instance  of  the  plaintiff  in  error. 

the  judgment  of  the  court  below  be  affirmed. 
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Leander  C.  McLellan,  plaiDtiff  in  error, »«.  Dillard  M. 

Young  d  ai,,  defendants  in  error. 

a  municipal  corporation  is  not  liable  to  be  garnished  for  the  salaries  of  its 
officers,  and  this  is  true  even  if  the  debt  claimed  to  be  due  from  the  officer 
is  for  provisions  for  himself  and  family. 

Garnishment.      Municipal   corporations.      Before    Judge 
Knight.     Cobb  Superior  Court.     November  Term,  1874. 

McLellan  recovered  a  judgment  against  Young  on  an  ac- 
count for  provisions  furnished  to  him  and  his  family.  Pro- 
cess of  garnisliment  was  served  on  the  Mayor  and  City  Coun- 
cil of  Marietta.  The  defendant  was  an  oflBcer  of  said  gar- 
nishee, being  the  marshal  of  the  city  of  Marietta,  receiving  a 
salary  of  more  than  J500  00  per  annum,  payable  monthly. 
The  garnishee  was  indebted  to  him  as  such  officer. 

The  case  was  submitted  to  the  court  without  the  interven- 
tion of  a  jury.  The  garnishment  was  dismissed  on  the  ground 
that  the  salary  of  an  oflBcer  of  a  municipal  corporation  could 
not  be  reached  by  such  process.  To  this  ruling  the  plaiutitf 
excepted. 

W.  T.  &  W.  J.  Winn,  for  plaintiff  in  error. 

C.  C.  Winn  ;  C.  D.  Phillips,  for  defendants. 

McCay,  Judge. 

In   the  case  of  Holt  vs.  Expei^iencey  26  Georgia,  113,  this 

court  decided  that  municipal  corporations  were  not  subject  to 

garnishment  for  the  salaries  of  their  oflScers.    So  in  37  Geor- 

gUiy  240,  it  was  held  that  the  Western  and  Atlantic  Railroad 

was  not  subject  to  be  garnished  for  the  salaries  of  its  oflBcers. 

Both  of  these  cases  go  upon  the  idea  of  public  policy.     In 

both   cases  the  ofl&cer  was  a  public  servant,  selected  to  do  a 

public  duty^  and  that  the  public  ought  not  to  be  thwarted  or 

interfered  with  by  contests  with  individuals  as  to  the  services 

of  its  ofBcers.    The  exemption  is  not  for  the  benefit  of  the  oflS- 


i^ 
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cer,  but  because  the  public  is  not  to  be  harrassed  and  incon- 
veniencecl  by  petty  suits  in  the  shape  of  garnishments,  and  the 
efficiency  of  its  servants  interfered  with  by  any  uncertainty 
whether  when  the  salary  is  due  it  will  be  |)aid.  The  act  of  1850 
recognizes  this  principle  in  that  whilst  it  authorizes  garoisb- 
mente  against  corporations  generally  when  the  salary  exceeds 
a  certain  amount,  expressly  exempts  municipal  corporations. 
But  this  exception  was  doubtless  inserted  simply  to  prevent 
misconception  arising  from  the  general  use  of  the  word  "cor- 
poration "  in  the  body  of  the  act.     The  decision  in  26  Georgia 
and  in  37  Ibid.^  on  the  subject  of  the  exemption  of  municipal 
corporations  from  garnishment  for  the  salaries  of  its  officers, 
on  principle,  is  sustained  by  the  authorities  in  other  states. 
Such  is  the  rule  in  Pennsylvania:  Erie  vs.  Knapp,  29  Penn. 
St.,  173.     In  Minnesota,  4  Minn.,  184.     In  Vermont,  6  Vt, 
121.     In  Wisconsin,  15  Wis.,  193.     In  Massachusetts,  13 
Grey,  200.     In  Missouri,  11  Mo.,  59;  23  Ibid.,  239.    In 
Connecticut,  11  Conn.,  123.     In  Alabama,  33  Ala.,  69.    In 
Maryland,  8  Md.,  95.     Nor  is  there  anything  in  the  act  of 
1872  which  even  suegests  an  intent  to  alter  this  rule.    The 
act  evidently  contemplates  persons  who  have  wages  due  tbera 
and  whose  wages  were  exempt  from  garnishment  under  pre- 
vious acts.     The  salary  of  a  public  officer  is,  in  no  &ir  sense 
of  the  word,  wages.     Such  salaries  were  not  exempt  under 
acts  exempting  "  wages."     They  were  not,  in  the  technical 
sense,  exempt  at  all,  but  for  the  convenience  and  protection 
of  the  public,  the  corporation  was  not  liable  to  garnishment 
for  the  salaries  of  its  officers.     The  protection  was  not  to  tl^e 
officer  but  to  the  public,  and  was  intended  to  prevent  confu- 
sion and  petty  litigation,  and  to  secure  to  the  public  the  faith- 
ful and  diligent  performance  of  official  duties  by  its  officers. 
Besides,  it  would  b3  giving  a  very  broad  and  unusual  mean- 
ing to  the  word  wages,  as  used  in  the  act  of  1872,  to  include 
in  that  term  the  salary  of  a  public  officer  fixed  by  law.     Xot 
one  person  in  ten  would  understand,  by  the  word  wages,  the 
salary  of  a  public  officer.     We  are  not  prepared,  therefore,  to 
say  that  it  was  the  intent  of  the  legislature,  by  the  act  of  1872^ 
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to  make  the  salary  of  a  public  officer  liable  to  garnishment  in 
case  the  plaintiff's  debt  be  for  provisions.  To  do  so  we  must 
hold  that  a  well-settled  rule  of  law  has  been  altered  by  the 
Jegislature,  although  there  are  no  words  in  the  act  to  indicate 
such  an  intent,  and  although  the  original  rule  and  the  act  of 
W2  may  both  stand  together.  The  corporation  would  not 
be  liable  to  garnishment,  as  decided  in  the  cases  we  have 
quoted,  though  there  were  no  such  exemptions  as  provided 
in  section  3554  of  the  Code;  and  if  this  new  liability  is  con- 
sistent with  the  absence  of  any  exemptions,  surely  it  is  con- 
sistent with  the  act  of  1872. 
Judgment  affirmed. 


The  Central  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  The  State  op  Georgia,  defendant  in 
error. 

The  Southwestern  Railroad  Company,  plaintiff  in 
error,  vs.  The  State  of  Georgia,  defendant  in  error. 

The  State  op  Georgia,  plaintiff  in  error,  vs.  The  Au- 
gusta and  Savannah  RaiiIroad  Company,  defendant 
in  error. 

I.  The  act  of  the  24th  of  August,  1872,  under  which  the  Central  Railroad 
and  Banking  Company  and  the  Macon  and  Western  Railroad  Company 
were  consolidated  under  the  name  and  charter  of  the  former  company, 
created  a  new  corporation  for  the  specific  purposes  therein  declared,  and  as 
no  Ci'zne  was  specified  in  the  act  for  its  continuance,  it  would  not  expire, 
under  the  general  law  of  the  state,  for  thirty  years. 
?.   The  fact  that  all  the  rights,  privileges,  etc.,  of  the  Central  Railroad  and 
Banking  Company,  as  specified  in  its  charter  of  1835,  were  conferred  upon 
the  ne^r  company  by  general  reference  thereto  in  the  act  of  August,  1872, 
does  not  cause  such  grant  to  operate  as  if  made  in  the  former  year.     The 
legal  effect  is  the  same  as  if  such  rights,  etc.,  had  been  specifically  enume- 
rated in  the  latter  act,  and  the  right  of  withdrawal  was  therefore  reserved 
to  the  state  under  the  i682d  section  of  the  Code,  in  view  of  the  provisions 
of  which  said  new  charter  was  accepted. 
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3.  By  act  of  1856,  the  union  and  consolidation  of  the  Southwestern  and 
the  Muscogee  Railroad  Companies,  under  the  name  and  charter  of  the 
former  company,  was  authorized.  The  5th  section  provideH  that  such  act 
should  not  become  operative  until  accepted  by  the  stockholders.  This  ac- 
ceptance, and  the  consolidation,  took  place  in  1868: 

Hf/t/f  that  the  contract' between  the  state  and  such  new  company  was  not  con- 
summated until  1868,  and  was  therefore  entered  into  in  view  of  the  pro- 
visions of  the  i682d  section  of  the  Code,  reserving  to  the  state  the  right  to 
withdraw  the  franchise. 

4.  The  Augusta  and  Savannah  Railroad  Company,  standing  upon  its  original 
charter  as  it  was  granted  and  accepted  prior  to  the  adoption  of  the  Code  of 
1863,  the  state  could  not,  by  the  act  of  1874,  withdraw  any  of  the  fran- 
chises granted  to  that  company,  without  impairing  the  obligation  of  her 
contract  with  it,  she  not  having  reserved  the  right  to  do  so  wjien  the  con- 
tract was  made.  The  i682d  section  of  the  Code  of  1863,  not  being  a  par^ 
of  the  public  law  of  the  state  at  that  time,  did  not  enter  into  and  coostituie 
a  part  of  the  contract  between  the  state  and  that  company. 

Constitutional  law.  Corporations,  Cliarters.  Contracts. 
Laws.  Taxes.  Before  Judge  Hopkins.  Fulton  Superior 
Court.    October  Term,  1874. 

For  the  facts  of  this  case,  see  the  opinions. 

Jackson,  Lawton  &  Basinger;  Lyon  &  Jackson; 
Jackson  &  Clarke,  for  the  railroad  companies. 

N.  J.  Hammond,  attorney  general ;  R.  Toombs,  for  the 
state. 

Warner,  Chief  Justice. 

On  the  28th  of  February,  1874,  tlie  general  assembly  of 
the  state  of  Georgia  passed  an  act  to  amend  the  tax  laws  of 
tiie  state,  so  far  as  the  same  related  to  railroad  companies,  and 
to  define  the  liability  of  such  companies  to  taxation,  and  to 
rei>eal  so  much  of  the  charters  of  such  companies,  respective- 
ly, as  might  conflict  with  the  provisions  of  that  act.  The  act 
requires  the  presidents  of  all  the  railroad  companies  in  t)ie 
state  to  return,  on  oath,  annually,  to  the  comptroller  general, 
the  value  of  the  property  of  their  respective  companies,  with* 
out  deducting  their  indebtedness,  to  be  taxed  as  other  pro] 
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erty  of  the  people  of  the  state,  and  provides  for  the  collection 
of  the  same.  The  4tli  section  of  the  net  repeals  all  conflict- 
ing tans.  In  accordance  with  ttie  provisiitns  of  the  above 
icciled  act,  the  comptroller  general  of  the  slate  issned  execu- 
tions against  the  Central  Railroad  and  Banking  Company  of 
Gwrgia,  the  Southwestern  Railroad  Conipanj,  and  the  Au- 
gusta and  Savannah  Railroad  Company,  fur  (lie  collection  of 
tlie  tax  claiineil  to  be  due  to  the  state  by  each  coitipany  re- 
S|>ectively.  The  companirs  filed  affidavits  of  illegality  lo  the 
executiona,  as  provided  by  the  act  of  1874,  and  on  the  hear- 
ing thereof  in  the  court  below,  the  court  overruled  the 
grounita  taken  in  the  affidavits  of  illegality  by  the  Central 
Railroad  and  Bankitig  Company  and  the  Southweslern  Rail- 
road Company,  whereupon  the  defendants  excepted,  and  al- 
lege tlie  same  as  error.  The  court  sustained  the  affidavit  of 
illegality  made  by  the  Augusta  and  Savantiah  Raili'oad  Com- 
;)aiiy,  whereupon  the  state  excepted,  and  assigned  the  same  as 
error.     The  three  cases  were  ai^tied  together  here. 

1.  It  is  insisted  by  the  pluintiffd  in  error  in  the  two  fii'st 
c;ise9  that  the  act  of  1874  is  unconstitituon^l  and  void,  because 
it  iiupaii-s  the  obligation  of  the  contract  made  by  the  respect- 
ive comimnies  with  the  stale  under  the  respeclive  charters 
ihereof,  within  the  true  intent  and  meaning  of  the  lOtli  sec- 
tion of  the  1st  article  of  the  constitution  of  the  Unite<l  States. 
By  the  original  charter  of  the  Central  Railroad  and  Banking 
Company,  granted  to  it  in  1835,  it  is  provtdeil,  "that  said 
i^ilroad  and  the  appurtenances  of  the  same,  shall  not  be  sub- 
'i-jte<l  to  be  taxed  higlierthanone-half  of  one  per  centum  upon 
t<  annual  net  income." 

By  the  original  charter  of  theSouthwestern  Railroad  Co 
>.ii>y,  granted  to  it  in  1845,  it  is  provided,  "that  the  s 
ailway  and  its  appurtenances,  and  all  proiierty  therewith  o 
ectcd,  flhall  not  be  subject  to  be  taxed  higher  than  one-ii 
f  one  per  cent,  upon  its  annual  net  income."  If  the  defei 
iitu  are  now  before  ihe  court,  under  the  original  charters 
i-unted  by  the  state,  and  as  then  accepted  by  each  compai 
j.-it  would  have  been  au  executed  contract  between  tiie  st 
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and  the  respective  companies,  and  the  state,  as  the  law  then 
stood,  could  not  have  impaired  the  obligation  thereof  by  the 
passage  of  the  act  of  1874.     But  do  the  defendants  now  stand 
before  the  court  as  they  would  have  stood  under  the  law  as  it  ex- 
isted at  the  time  of  the  granting  and  acceptance  of  the  original 
charters?     Have  the  two  companies  accepted  new  charters 
under  grants  from  the  state,  under  a  new  and  difTeretit  law 
than  that  which  existed  in  the  state,  at  the  time  the  original 
charters  were  granted  and  accepted  ?    If  the  two  companies 
have  obtained  new  charters  and  new  grants  from  the  state 
since  the  enactment  of  such  new  law,  and  accepted  tlie  same, 
then  that  new  law  of  the  state,  entered  into  and  formed  an 
essential  element  of  the  contract  between  the  state  and  the 
two  companies.     By  the  general  law  of  this  state,  as  declared 
on  the  1st  of  January,  1863,  (that  being  the  time  the  Code 
took  effect  as  the  law  of  the  state,)  corporations  are  either  pub- 
lic or  private."     "  A  public  corporation  is  one  having  for  its 
object  the  administration  of  a  portion  of  the  powers  of  gov- 
ernment delegated  to  it  for  that  purpose;  such  are  municipal 
corporations."     "  All  others  are  private,  whether  the  object  of 
incorporation  be  for  public  convenience  or  individual  profit, 
and  whether  the  purpose  bein  its  nature  civil,  religious  or eda- 
cational."     "In  all  cases  o{ private  charters  hereafter  granted 
the  state  reserves  the  right  to  withdraw  the  franchise,  unles? 
such  right  is  expressly  negatived  in  the  charter."  "  Privatecor- 
porations  heretofore  created  without  the  reservation  of  the 
right  of  diaaohdioriy  and  where  individual  rights  have  become 
vested,  are  not  subject  to  dissolution  at  the  will  of  the  state  z*^ 
Code,  sections  1671,  1672,  1673, 1682,  1683.     "Should  any 
charter,  granted  in  future  by  the  general  assembly,  to  a  pri- 
vate corporation,  be  silent  as  to  its  continuance,  such  charter 
shall  expire  at  the  end  of  thirty  years  from  the  date  of  its 
grant :"  Code,  section  1678.   In  the  case  of  The  West  End  and 
Atlanta  Street  Railroad  Company  V8,  The  Atlanta  Street  Bcul- 
road  Company,  49  Georgia  Reports,  151,  this  court,  in  giving 
an  interpretation  to  the  1682d  section  of  the  Code,  held  that 
the  power  reserved  by  the  state  to  withdraw  the  entire  fran- 
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cliise,  necessarily  included  the  power  (o  modify  or  restrict  the 
exercise  of  it.     This  court  also  lield,  in  that  case,  that  this 
section  of  the  Code  introduced  a  new  element  into  the  law  of 
private  corporations  in  this  state,  and  that  all  charters  granted 
l)y  the  state  to  private  corporations,  since  its  adoption,  are  sub- 
ject to  its  provisions,  and  that  the  acceptance  by  the  company 
of  the  grant  made  by  the  general  assembly,  must  be  under- 
stood as  having  been  done  \yith  a  full  knowledge  of  this  general 
law,  as  much  so  as  if  it  had  been  inserted  in  the  act  of  incor- 
p/^ration,  for  it  is  a  well-established  rule  that  the  laws  which 
exist  at  the  time  and  place  of  the  making  of  a  contract,  appli- 
cable thereto,  enter  into  and  form  a  part  of  it.     In  August, 
1872,  the  general  assembly  of  the  state  passed  an  act  to  au- 
ifiorize  and  provide  for  the  unioa  and  consolidation  of  the 
Macon  and  Wesiern  Railroad  Company  with  the  Central 
Railroad  and  £anking  Company  of  Georgia,  under  the  name 
and  charter  of  the  latter  company.     By  this  act  the  two  com- 
)>auies  were  authorized  and  empowered  to  unite  and  consoli- 
date tlie  stocks  of  the  said  two  companies,  and  all  the  rights, 
privileges,  immunities,  property  and  franchises  belonging  or 
nttachiug  to  said  companies,  under  the  name  and  charter. of 
tiie  said  Central  Railroad  and  Banking  Company  of  Georgia, 
in  such  manner  that  each  and  every  owner  and  holder  of 
.-Iiares  of  the  capital  stock  of  the  Macon  and  Western  Rail- 
Tiy^d  Company  shall  be  entitled  to  and  receive  an  equal  num- 
^' r  of  shares  of  the  capital  stock  otthe  consolidated  company. 
Tiie  act  further  provides  that  neither  company  should  be  dis- 
'  l.arged   from  any  contract  previously  entered  into,  but  all 
^tich   contracts  shall  be  assumed  by  and  be  binding  on  the 
Central  Kailroad  and  Banking  Company  of  Georgia,  and  all 
LLiiefits  and  rights  under  the  same  shall  accrue  to  and  vest 
/I  tlie  said  last  mentioned  company,  and  that  the  capital  stock 
r  tlie  Central  Railroad  and  Banking  Company  of  Georgia 
Sufi  not  exceed  the  amount  of  the  authorized  capital  thereof^ 
r  1  tlie  present  authorized  capital  of  the  Macon  and  Western 
.'cjilroadi  Company  added  thereto.     The  2d  section  of  the  act 
.  uvides  for  the  absent  of  the  stockholders  of  each  company 
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to  tlie  consolidation.     The  3d  section  provides  for  notification 
to  the  governor  of  the  consolidation  of  the  two  companies, 
under  the  act.     The  4th  section  provides  that  each  stockiiolder 
in  the  Macon  and  Western  Railroad  Comiwny  shall  be  enti- 
tled to  receive  a  certificate  of  stock  as  a  shareholder  in  tiie 
Central  Railroad  and  Banking  Company  of  Georgia  for  a  like 
number  of  shares,  upon  the  surrender  of  his  certificate  of  stock 
in  the  former  company,  which  new  certificate  shall  entitle  the 
holder  thereof  to  the  same  rights,  privil^es  and  benefits  as 
attach  to  the  holders  of  stock  now  held  by  the  shareholders 
in  said  companies,  or  either  of  them.     The  5th  section  repeals 
all  conflicting  laws.     Was  this  an  act  of  incorporation  as  de- 
fined by  the  common  law  and  by  our  own  Code?     A  corpo- 
ration, as  defined  by  the  ancient  common  law,  is  a  franchise 
created  by  the  king,  and  is  a  body  constituted  by  policy,  with 
a  capacity  to  take  or  to  do :  4  Comyn's  Digest,  top  page,  465, 
title,  Corporation.     There  need  not  be  any  precise  voids  to 
make  a  corporation.     Anciently,. if  the  king  had  granted  to  a 
vill  gildaia  mercatoriam^  it  was,  by  such  grant,  incorporated : 
4  Gomyn's  Digest,  top  page,  470 ;  see,  also,  2  Kent's  Com., 
307 ;  Denton  vs.  Jackson,  2  John.  Ch.  Reports,  324.    One 
corporation  may  be  made  out  of  another  corporation :  6  Vi- 
ner's  Ab.,  260.     A  corporation,  as  define<i  by  our  Code,  is  an 
artificial  person  createii  by  law  for  specific  purposes,  tl^e  limit 
of  whose  existence,  powers  and  liabilities  is  fixetl  by  the  act 
of  incorporation,  usually  called  its  charter :  Code,  sec  1670. 
2.  The  specific  purposes  for  which  this  charter  was  granted 
by  the  state  is  manifested  by  the  terms  of  the  charter.     The 
state  created  by  law  this  corporation,  and  granted  to  it  the 
right  and  privilege  to  unite  and  consolidate  the  stocks  of  the 
two  companies,  and  all  the  rights,  privileges,   immaiiities, 
property  and  franchises  belonging  or  attaching  to  said  com- 
panies under  the  name  and  charter  of  the  said  Central  Rail- 
road and  Banking  Company  of  Georgia,  in  such  manner  as  ia 
specified  therein.     In  other  words,  the  state  grants   to  tiiis 
corporation  all  the  rights,  privileges,  etc.,  which  belonged  to 
either  company,  under  the  name  and  charter  of  the  €!entral 
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Railroad    and    Banking    Company,  and    the    new   consoli- 
dated company  was   to    have   the  same    rights,    privileges 
and  immunities  as  the  Central  Railroa<l  and  Banking  Com- 
pany lja<l   under  its  charter.     Instead  of  specifying  in  the 
new  act  of  consolidation   what   the   rights,  privileges  and 
imraunities  of  the  Central  Railroad  and  Banking  Compa- 
ny were,  reference  must   now  be  had  to  its  original  char- 
ter to  ascertain  them.     The  fact  that  the  consolidation  act 
of  incorporation  confers  upon   the   new  company  the  same 
rights,  privileges  and  immunities  as  were  conferred  upon  the 
Central  Railroad  and  Banking  Company,  has  no  more  legal 
significance  than  if  the  words  of  its  original  charter  had  beea 
incorporated  into  the  new  consolidation  act.     Under  the  new 
consolidation  act  of  incorporation  the  company  has  conferred 
upon  it,  by  the  grant  from  the  state,  all  the  rights,  privileges 
and  inoniunities  which  were  conferred  by  the  original  charter 
of  the  Central  Railroad  and  Banking  Company,  and  in  order 
to  ascertain  what  those  rights,  privileges  and  immunities  are, 
(re  must  look  to  that  original  charter,  inasmuch  as  the  same 
are  not  S[>ecified  in  the  new  consolidation  act  of  incorporation, 
but  that  does  not  prove  that  the  act  of  August,  1872,  was  not 
a  legal  act  of  incc»rporation  by  the  general  assembly  of  the 
state.     There  are  many  acts  of  incorporation  in  this  state 
which  refer  to  the  charters  of  other  incorporated  companies  as 
to  the  powers,  privileges,  immunities  and  franchises  granted 
hy  the  general  assembly,  but  it  has  never  been  doubted  that 
such  acts  were  valid  acts  of  incoriwration.     The  contract  be- 
tween the  state  and  the  Central  Railroad  and  Banking  Com- 
[>anv,  uniler  the  act  of  August,  1872,  is  not  the  same  contract 
as  that  made  with  it  by  the  state  in  1835.     That  company 
a(!quired   new  rights  and  other  privileges  under  the  act  of 
1872,  in  addition  to  those  granted  to  it  in  1835.     It  is  true, 
that  in  addition  to  the  rights  and  privileges  granted  by  the 
act  of  1872,  the  general  assembly  also  granted  to  the  new 
company,   by  that  act,  all  the  rights,  privileges,  immunities, 
property  and  franchises  belonging  or  attaching  to  the  Central 
licu'lroad  and  Banking  Company,  as  sj)ecified  in  its  charter  of 
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1835,  but  the  acceptance  of  the  grants  contained  in  the  act  of 
1872  by  the  company  was  a  new  contract  with  the  state. 
There  was  a  new  consideration  obtained  by  the  company,  un- 
der the  charter  of  1872,  wliich  did  not  exist  under  the  charter 
of  1835,  and  there  was  a  new  party  introduced  by  the  charter 
of  1872  and  consolidated  with  the  company,  to-wit:  the 
Macon  and  Western  Railroad  Company ;  and  the  occepfonee 
of  the  charter  of  1872  by  the  company,  upon  a  new  considera- 
tion, and  witli  a  new  party  consolidated  into  the  company, 
was  such  a  noiwdicm  of  the  original  contract,  under  tiie  old 
charter,  as  put  an  end  to  it,  and  created  a  new  company  ooder 
the  charter  of  1872,  which,  under  the  general  law  of  the 
state,  will  not  expire  until  thirty  years  from  the  date  of  the 
charter :  See  Code,  section  2724,  as  to  nova&m  of  contracts. 
If,  however,  tiie  general  assembly  of  the  state,  by  the  act  of 
1872,  had  done  nothing  more  than  simply  renewed  the  diar- 
ter  of  the  company,  granted  to  it  in  1835,  with  all  its  rights, 
privileges,  immunities  and  franchises,  as  therein  specified, 
and  the  company  had  a4xepted  the  same,  would  it  not  have 
been  accepted  in  view  of  the  general  law  of  the  state  as  d&> 
clared  by  the  Code  of  1863?    But  the  act  of  1872  does  much 
more  than  that,  as  will  readily  be  perceived  by  referring  to 
its  provisions.     The  main  point  in  the  case  is,  whether  the 
grant  of  exemption  from  taxation,  as  specified  in  the  charter 
of  1835,  and  referred  to  in  the  act  of  1872  as  one  of  the 
privil(^es  and  immunities  granted  to  the  company,  is  such  an 
executed  contract  between  the  state  and  the  com^iany,  the  ob- 
ligation of  which  the  state  cannot  impair  by  withdrawing  tbe 
franchise  granted.     By  the  general  law  of  the  state,  at  the 
time  the  charter  of  August,  1872,  was  granted  by  the  general 
assembly,  consolidating  the  two  companies,  and  at  the  time  of 
its  (iccqptancej  the  state  had  reserved  the  right,  by  her  pablic 
law,  to  withdraw  the  franchise  granted,  unless  such  right  to 
withdraw  had  been  expresdy  negatived  in  the  charter.     The 
4th  section  of  the  Code  declares,  that  in  the  construction  of 
all  statutory  enactments  of  this  state,  the  ordinary  significa- 
tion shall  be  applied  to  all  words,  except  words  of  art^  ^c. 
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The  ordinary  signification  of  the  word  "franchise,"  as  de- 
fined by  Webster,  is  "a  particular  privilege  or  right  granted 
by  a  prince  or  sovereign  to  an  individual,  or  to  a  number  of 
persons;  an  exemption  from  a  burden  or  duty  to  which  others 
are  subject."     In  a  legal  sense,  franchise  and  liberty  are  used 
as  synonymous  terms,  and  the  kinds  of  them  are  various  and 
almost  infinite:  2  Bl.  Com.,  37.    To  "  withdraw"  is  to  take 
away  what  has  been  enjoyed ;  to  take  from.     It  may  be  con- 
ceded  that  the  company,  under  its  charter  of  1872,  had  as  one 
of  its  franchises,  granted  to  it  by  the  state,  the  right  to  be  ex- 
empted from  the  payment  of  a  higher  tax  than  one-half  of 
one  per  cent,  upon  its  annual  net  income;  still,  the  state  re- 
served the  right  (whether  wisely  or  unwisely,  is  not  a  question 
for  the  courts  to  decide)  to  withdraw  that  franchise  whenever, 
ii)  her  judgment,  the  public  interest  required  it,  without  im- 
pairing the  obligation  of  her  contract  with  the  company,  as 
prohibited  by  the  constitution,  for  the  reason  that  the  com- 
pany accepted  the  grant  upon  that  condition;  that  was  a  part 
of  the  contract  between  the  state  and  the  company  when  it 
accepted  the  grarit :    West  End  and  AUanta  Street  Railroad 
Company  vs.  The  Atlanta  Street  Railroad' Company,  49  Geor- 
gia Reports,  151.     The  supreme  court  of  the  United  States 
fully   recognized  these  general  principles  in  Tomlinson  vs. 
Je^sup,  16  Wallace^s  Reports,  454 ;  Miller  vs.  The  State,  Ibid,, 
478 ;  Holyoke  Company  vs.  Lyman,  Ibid,,  500.     In  the  case 
t/f  Tomlinson  vs.  Branch,  Ibid.,  460,  which  was  cited  by  the 
plaintiff  in  error,  it  was  held  by  the  court,  in  that  case,  that  the 
act  of  the  South  Carolina  legislature  of  1843,  authorizing  the 
consoHilation  of  two  railroad  companies,  withdrew  the  char- 
ter from  the  operation  of  the  41st  section  of  the  act  of  1841, 
of  that  stat«,  providing  for  the  repeal  or  modification  of  char-' 
t^  rs  granted  by  the  state ;  and  therefore,  that  case  does  not 
contravene  the  rulings  of  that  court  in  the  other  cases  cited. 
J'liis  charter  of  the  company  would  have  continued  for  thirty 
voars  from  the  dateof  its  grant,  and  the  right  of  the  state  to 
vithdraw  any  of  the  franchises  granted  by  it  to  the  company, 

':-  not  earpressly  negatived  in  it.   The  reasons  why  the  state  did 
Vol.  liv.  27. 
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DOt  negative  her  right  to  withdraw  any  of  the  franchises  grant- 
ed, do  not  appear.     The  general  asseiublj  may  have  thought 
that  inasmuch  as  the  Central  Railroad  and  Banking  Compaoy 
had  enjoyed  the  exemption  from  taxation  at  a  higher  rate  than 
one-half  of  one  per  cent,  upon  its  net  annual  income  for  many 
years,  and  being  then  abundantly  able  to  take  care  of  itfielf, 
and  by  the  consolidation  of  another  company  with  it,  thereby 
increasing  its  power  and  strength  in  the  state  for  thirty  years, 
that  her  interest  required  that  she  should  reserve  to  hersdf 
the  right  to  withdraw  at  least  one  of  the  franchises  granted 
whenever,  in  her  judgment,  the  public  interest  should  demand 
it.     Whatever  may  have  been  the  reasons  which  operated  on 
the  mind  of  the  legislature  for  reserving  this  right  of  the  state 
in  making  the  gi*aut,  is  not  now  a  question  for  the  coarts 
to  determine.     Although  the  state  did  reserve  the  right,  in 
making  the  grant,  to  withdraw  the  franchise,  it  is  not  to  be 
presumed  that  she  would  exercise  that  right  captiously  or  an* 
justly,  and  it  is  not  apparent  that  she  has  done  so.    The  state 
has  only  exercised  her  sovereign  power  of  taxation  by  taxing 
the  property  of  the  company  as  the  property  of  the  whole 
people  of  the  state  is  taxed,  and  not  otherwise,  and  cannot  tai 
it  otherwise  under  the  provisions  of  the  state  constitution,  if 
she  was  disposed  to  do  so. 

It  was  insisted  on  the  argument  for  the  plainti£&  in  erron 
that  inasmuch  as  this  court  ha^  decided  in  the  case  of  the 
Mechanics^  Bank  vs.  Heqrdj  37  Georgia  Reports,  401,  that  a 
corporation  could  not  voluntarily  surrender  its  franchises  to 
the  state  without  the  assent  of  the  l^islature,  that  it  might 
be  compelled  to  continue  after  its  most  valuable  franchisee 
had  been  withdrawn.  The  charter  in  that  case  was  grantel 
prior  to  the  adoption  of  the  Code  of  1863.  This  coart  neverr 
has  decided,  and  perhaps  never  will  decide,  that  when 
state  withdraws  any  of  the  franchises  granted  to  a  oo 
tion  since  the  adoption  of  the  Code,  that  such  corporatic 
cannot  volunJUmly  surrender  its  franchises  to  the  state, 
provided  by  the  1686th  section  thereof. 

3.  The  Southwestern  Railroad  Company  oocapieB  a  diS\ 
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ent  position,  in  one  respect,  from  that  of  the  Central  Rail- 
road and  Banking  Company.     It  ap|)ears  from  the  evidence 
in  the  record,  that  the  act  providing  for  the  union  and  con- 
solidation  of  the  Muscogee   Railroad   Company    with    the 
Southwestern  Railroad  Company,  under  the  charter  of  the 
latter   company,    was  passed    in    1856,  the  5th   section    of 
which   declared  that  the  act  should  not  go  into  operation 
until  there  should  be  a  vote  of  a  majority  of  two-thirds  of 
the  stockholders  of  each  company  in  favor  of  the  union  and 
consolidation,  and  of  the  provisions  of  the  act,  which  was 
not  done  until  1868,  and  the  consolidation  of  the  two  roads 
did  not  take  place  until  November,  1868.     The  act  authoriz- 
ing the  consolidation  of  the  two  roads  was  not  accepted  by 
the  stockholders  thereof  until  1868,  and  did  not  become  a 
contrad  between  the  state  and   the  Soutli western  Railroad 
Company  until  that  time,  which  was  subsequent  to  the  adop- 
tlou  of  the  Code  in  1863.     The  contract  was  therefore  con- 
summated, in  view  of  the  public  law  of  the  state  as  it  existed 
at  that  time,  and  the  exercise  of  the  taxing  power  of  the  state,  as 
provided  by  the  act  of  February,  1874,  did  not  impair  the 
obligation  of  that  contract,  as  prohibited  by  the  constitution 
of  the  United  States.     What  has  been  said  in  relation  to  the 
act  consolidating  the  Macon  and  Western  Railroad  Company 
with  the  Central  Railroad  and  Banking  Company,  is  also  ap- 
plicable to  the  act  consolidating  the  Muscogee  Railroad  Com- 
pany  with  the  Southwestern  Railroad  Company. 

4.   Xhe  Augusta  and  Savannah  Railroad  Company  was 
t7i-irtered  by  the  general  assembly  of  the  state,  in  1838,  be- 
fore the  adoption  of  the  Code  of  1863.     By  the  13th  section 
of  its  charter  it  is  provided  "that  said  railroad,  and  theprop- 
«>rty  of  said  company,  shall  not  be  subject  to  be  taxed  higher 
tdan    one-half  of  one  per  cent,  on  its  annual  income."     The 
<  I ef«?nclant  alleged  in  its  affidavit  of  illegality  to  the  execution 
i--;ued    against  it  by  the  st^te,  reciting  the  exemption  in  its 
r-/;arter,  that  the  act  of  1874,  under  the  provisions  of  which 
rhe  execution  against  its  property  was  issued,  was  unconstitu- 
rjaasil  and  void,  because  it  impaired  the  obligation  of  its  con- 
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tract  made  with  the  state,  on  the  statement  of  facts  contained 
in  the  record.  The  connsel  for  the  state  demarred  generally 
to  the  defendant's  affidavit  of  illegality,  which  demurrer 
was  overruled  by  the  court,  and  tlie  affidavit  of  illegalily  sos- 
tained. 

When  the  state  made  the  grant  to  the  defendant,  contained 
in  its  charter,  and  the  same  was  accepted^  it  became  an  exe- 
cuted contract  between  tlie  state  and  the  defendant,  which  the 
state,  under  the  law  as  it  then  existed,  could  not  impair  its 
obligation  by  withdrawing  the  franchise  granted,  as  she  at- 
tempted to  do,  by  the  passage  of  tlie  act' of  1874;  and  so  &r 
as  said  act  was  applicable  to  the  defendant's  franchise,  as  spec- 
ified in  the  grant,  exempting  its  railroad  and  property  from  a 
higher  rate  of  taxation  than  one-half  of  one  per  cent,  it  did 
impair  the  obligation  of  the  contract,  and  as  to  tliat  contract, 
was  unconstitutional  and  void,  the  state  not  having  reserved 
the  right  to  withdraw  the  franchise  granted,  at  the  time  the 
grant  was  a/icepted  by  the  company. 

After  a  careful  examination  of  the  questions  made  in  the 
record,  the  conclusion  is,  first,  that  the  act  of  the  24th  of  Aa- 
gust,  1872,  oonsoljdating  the  two  railroad  companies  under 
the  name  and  charter  of  the  Central  Railroad  and  Banking 
Company  of  Georgia,  created  a  new  corporation,  for  the  spe* 
cific  purposes,  as  therein  declared,  and  as  no  time  was  speci- 
fied in  the  act  for  its  continuance,  it  would  not  expire,  under 
the  general  law  of  the  state,  until  the  end  of  thirty  yeats 
from  the  date  of  the  act.     Second,  the  fact  that  all  the  rights^ 
privileges,  immunities  and  franchises  of  the  Central  Bailraad 
and  Banking  Company,  as  S|)ecified  in  its  old  diarter,  were 
conferred  by  the  act  of  1872  upon  the  new  company,  those 
rights,  privileges,  immunities  and  franchises,  were  granted  by 
the  act  to  the  new  company  in  the  same  manner,  and  had  Ihe 
same  legal  effect,  as  if  the  same  had  been  specifically  eniuiier^ 
ated  in  the  body  of'  the  new  act,  and  when  accepted  by  the 
company,  were  accepted  in  view  of  the  provisions  of  the  1682d 
section  of  the  Code,  and  therefore  the  state  reserved  the  rigtit 
to  withdraw  the  franchise  as  to  the  exemption  firom  taxmtioo. 


I 
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as  she  has  done;  and  sucli  withdrawal  did  not  impair  the  ol)- 
Ji^ation  of  lier  contract  with  the  company  as  proliibited  by 
the  constitution  of  tlie  United  States,  and  the  same  principles 
are  applicable  to  the  Southwestern  Railroad  Company.  Third, 
the  Augusta  and  Savannah  Railroad  Company,  standing  upon 
Its  original  charter  as  it  was  granted  and  accepted  prior  to  the 
adoption  of  the  Code  in  1863,  the  state  could  not,  by  the  act 
of  1874,  withdraw  any  of  the  franchises  granted  to  that  com- 
pany, without  impairing  the  obligation  of  her  contract  with 
it,  she  not  having  reserve<l  the  right  to  do  so  when  the  con- 
tract was  made..    The   1682d  section  of  the  Code  of  1863, 
not  being  a  part  of  the  public  law  of  the  state  at  that  time, 
iVn]  not  enter  into  and<;onstitute  any  part  of  the  contract  be- 
tween the  state  and  that  company. 

het  the  judgment  of  the  court  below,  in  the  three  cases 
mentioned  in  this  opinion,  be  affirmed. 

McCay,  Judge,  concurring. 

1st.  Assuming  that  under  the  original  chartei's  of  these  com- 

j^anies,  the  Central  Railroad  and  the  Southwestern  Railroad, 

tliey  were  exempt  from  taxation  at  a  higher  rate  than  one-half 

of  one  per  cent,  on  the  net  income  of  each,  and  that  it  was 

not  competent  for  the  legislature  to  take  away  that  privilege, 

it  13  my  judgment  that  under  the  several  acts  providing  for 

tlie  cous<)lidation  of  the  Central  Railroad  Company  and  the 

Mucon  and  Western  and  the  Southwestern  and  Muscogee 

Railroads,  two  new  corporations  were  created,  and  that  these 

new  companies,  whilst  they  had  the  s»me  exemption,  yet  they 

oach  held  it  subject  to  be  withdrawn,  as  declared  in  section 

1G.S2  of  tlie  Code.     That  section  is  in  these  words:     "In  all 

(-iLses  of  private  charters  hereafter  grante<l,  the  state  reserves 

the  right  to  withdraw  the  franchise,  unless  such  right  is  ex- 

/>ressl^  negatived  in  the  charter."     It  is  not  denied  that  these 

companies  had,  after  the  consolidation,  every  right  granted  in 

tlif'ir    original  charters.     The  point  made  against  them  and 

ij]>oa  "wrliich  the  state  of  Georgia  rests  her  right  is,  that  after 

''/le  consolidation,  they  held  these  rights,  not  by  virtue  of  the 
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old  charter,  but  by  virtue  of  and  uoiler  tliecoDsolidatingacti, 
and  so  holding  tlieni,  that  tiiey  only  hold  thetu  at  tlie  will  of 
the  ;tate.  That  holding  theiu  under  a  grant  of  a  date  Euhse- 
qnent  to  first  of  January,  1863,  (when  the  Code  went  into 
effect,)  the  I^islatnre  may  repeal  thai  law  and  take  away 
that  grant. 

It  ia  claimed  on  the  part  of  the  state  that  the  newssiifT 
legal  and  inevitable  effect  of  f.lie  conaolidatrngapt,  and  theao- 
ceptjince  of  it  by  the  two  corporations,  was,  in  each  case,asur- 
render  by  the  companies  to  the  state  of  tiieir  old  chartereamt 
the  acceptance  of  a  new  charter 
tiiough  it  re-granted  all  the  righ 
of  each  of  the  old  charters  to  t 
as  it  ia  of  a  date  subsequent  to 
visions  of  section  1682  of  that  ( 
thf  'iJiQwuo.-i.^i."  we  have  to  dt 
the  right  to  withdraw  \.-~\^  the 
grant  was  (wjcepterf  by  the  coi>ij 

After  a  careful  examination  i 
record,  the  conclnsidn  ia,  first,  tl 
gust,  1872,  consolidating  the  t\ 
the  name  and  charter  of  the  Ce 
Company  of  GJeorgia,  created  a 
cific  purposes,  as  therein  declan 
fied  in  the  act  for  its  continnaiic 
tiie  general  law  of  the  state,  u 
from  the  date  of  the  act.  Secoi 
privileges,  immunities  and  franc 
and  Banking  Company,  as  8|>e( 
conferred  by  the  act  of  1872  u 
rights,  privileges,  immunities  an 
the  act  to  the  new  company  in  t 
same  legal  effect,  as  if  the  same 
ated  in  the  body  of'  the  new  w. 
company,  were  accepted  in  view 
section  of  the  Code,  and  therefo 
to  witlidraw  the  franchise  as  to 
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extinct:     See  Brice's  Ultra   Vires,  609,  and  note.     The  act 
of  1833  and  1834,  Vic,  c.  61,  seems  to  treat  "amalgama- 
tion" and  "transfer  of  business"  as  distinct.     The  latter  case 
is  treated  as  a  purchase,  the  former  as  a  combination.     In  this 
country  I  have  not  been  able  to  find  a  case  where  the  word 
amalgamation  is  used.     Here  the  word  consolidation  is  com-- 
mon;  but  so  far  as  I  have  been  able  to  find,  it  is  only  used 
in  cases  where  there  is  a  complete  merger  of  two  compa- 
nies.    In  McMahon  vs.  Morrison,  16  Indiana,  172;  Laurence 
vs,  Lebanon  Railroad  Company,  30  Penn.  St.,  42;  and  in 
Pausel  V8.  Northern  Mississippi  Railroad  Company,  42  Miss., 
63,  this  term  consolidation  is  defined  "a  dissolution  of  the  old 
corporations,"  and  at  the  same  instant  the  creation  of  a  new, 
with  property,  liabilities  and  stockholders  derived  from  those 
thus  passing  out  of  existence.     The  language  of  the  act  of  Au- 
gust 24,  1872,  is  that  the  companies  shall  be  consolidated, 
unite<^l,  "  that  the  Macon  and  Western  Railroad  Company  and 
the  Central  Railroad  and  Banking  Company  of  Georgia  be, 
and  they  are  hereby  authorized  and  empowered  to  unite  and 
consolidate  the  stock  of  the  said  two  companies,  and  all  the 
rights,  privileges,  immunities,  property  and  franchises  belong- 
ing or  attaching  to  said  companies  under  the  name  and  char- 
ter of  the  said  the  Central  Railroad  and  Banking  Company 
o{  Georgia,  in  such  a  manner  as  that  each  and  every  owner 
and  holder  of  shares  of  capital  stock  of  the  Macon  and  West- 
ern  Kailroad  Company  shall  be  entitled  to  and  receive  an 
equal  numW  of  shares  of  the  consolidated  company." 

Soth  companies  are  empowered  "  to  consolidate"  and  form 
a  anion.     Care  is  taken  that  the  debts  of  both  the  organiza- 
tions shall  become  the  debts  of  the  new.     The  stock  to  be 
issued  to  the  Macon  and  Western  stockholders  is  to  be  stock 
In  tlie  consolidated  company.     This  language  is  entirely  in- 
consistent with  the  idea  insisted  upon  by  the  plaintiffs  in  error, 
to-wit :    that  the  act  merely  intended    to  allow  a  purchase 
})y  the  Central  Railroad  Company  of  the  Macon  and  West- 
ern.      W^hy  call  the  company   the   consolidated   company? 
Why  provide,  as  is  done  in  section  2,  for  oflBcial  action  by 
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both  companies,  either  iu  a  shareholders'  meeting  or  by  writ- 
ten authority  to  the  directors  ?     Why  take  pains  to  carry 
over  to  the  new  company  the  debts  of  both  the  old  ones?   It 
is  impossible  to  conceive  of  eonsolidcUion  if  this  be  not  one. 
The  act  itself  calls  it  so.     The  two  companies  do,  in  fact)  be- 
come one.     There  is,  it  is  true,  no  express  provision  thattbe 
old  companies  cease  to  exist,  but  that  is  the  necessary  effect  of 
the  arrangement.     Nobody   pretends  that  the   Maoon  and 
Western  Company  is  in  existence,  but  there  is  no  express  Ian* 
guage  of  the  act  so  declaring.     It  has  ceased  to  exist,  simply 
because  all  its  stock,  franchises,  debts,  and  rights,  are  absorbed 
iu  the  eoTMolidated  company.     Why  is  not  this  just  as  trae  of 
the  old  Central  Railroad  Company  ?    Had  a  new  name  been 
taken,  nobody  would  for  a  moment  have  supposed  that  tbe 
old  Central  Railroad  Company  did  not  go  out  of  existence 
precisely  as  did  the  Macon  and  Western.    The  stockholders 
of  both  are  equal  stockholders  iu  the  new  company — ^theoon- 
Bolidated  company — all  the  debts  of  both  are  to  be  assumed 
by  and  be  binding  on  the  consolidated  company,  and  all  ben- 
efits and  rights  of  both  are  to  accrue  to  and  vest  in  the  same. 
Why  this  singular  language,  why  should  care  be  taken  to 
carry  over  to  the  consolidated  company  the  debts  and  liabili* 
ties  of  both  the  Central  and  Southwestern  companies  as  well 
as  the  rights  and  benefits?    There  is,  too,  something  in  secdon 
3d  which  to  my  mind  adds  force  to  these  ideas.     That  section 
provides  that  when  the  assent  of  the  stockholders  shall  be 
had,  the  directors  of  both  corporations  shall  '^  complete  said 
union  and  consolidation,  and  certify  the  same  to  his  excellency 
the  governor  of  this  state,  to  be  filed  in  the  office  of  the  sec- 
retary of  state."     Why  this  formal  provision  for  having  this 
*'  union  and  consolidation  "  pari  of  the  public  records  ?    Such 
a  proceeding  fits  aptly  with  the  idea  of  a  surrender  of  the  old 
charters  and  the  acceptance  of  the  new.     Just  such  a  thing 
would  have  been  provided  had  such  surrender  and  aoo^- 
atice  been  the  intent  of  the  legislature.     I  doubt  if  in  all  the 
'^amendments/'  however  important,  that  have  been  passed  to 
the  charters  of  corporations  in  this  state,  the  acceptance  of 
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the  amend  meat  has  been  required  to  be  so   formally    made. 
Indeed,  to  take  this  act  altogether,  it  would  be  very  difficult 
to  use  language  more  apt  to   merge^  amalgamate,  consoli- 
date, both  of  these  original  corporations,  into  a  nexo  oney  and 
entirely  to  abandon  the  old  companies.     Take  the  words  of 
die  4th  section,  especially  the  last  clause,  defining  the  rights 
of  the  Macon  and  Western  shareholders.     It  says  :  "  which 
new  certificate  shall  entitle  the  holder  thereof  to  the  same 
rights,  privileges  and  benefits,  as  attach  to  holders  of  stock 
DOW  (at  the  date  of  the  act  and  before  tiie  union,)  held  by  the 
shareholders  in  said  companies  or  either  of  them.     By  the  very 
terms  over  and  over  again  repeated,  the  stockholders  of  both 
of  these  companies,  become  stockholders  in  the  road    from 
Savannah  to  Atlanta.     Each  stockholder  of  each   company 
keeps  all  his  old  rights,  powers,  and  privileges  as  to  the  road 
of  his  old  comjmny,  and  gets  new  rights  in  the  consolidated 
company. 

As  to  the  debts  of  both  the  old  companies,  there  is  a  clear 
novation  by  the  express  terms  of  the  act;  the  consolidated 
company  undertakes  to  pay  all  the  debts  and  liabilities  of  60^ 
of  the  old  companies,  and  upon  all  contraUa  where  rights  ac- 
crue to  either  of  the  old  companies  the  consolidated  company 
is  to  have  the  benefit  of  them.     The  Macon  and  Western 
Eailroad  Company  has  ceased  to  exist,  simply   because  its 
property  and  iranchises,  its  debts' and  liabilities,  are  transfer- 
red to  the  consolidated  company;  and  precisely  the  same  thing 
is  true  of  the  old  Central  Railroad  and  Banking  Company, 
for  by  the  express  terms  of  the  act,  its  rights,  privileges,  im- 
munities, property  and  franchises,  its  debts  and  liabilities,  and 
all  benefits  and  rights  arising  under  any  of  its  contracts,  are 
transferred  to  the  consolidated  company. 

As  1  have  said,  it  is  significant  that  the  act  itself,  not  only 
transfers  the  debts,  liabilities,  rights  and  benefits,  etc.,  of  both 
companies  over  but  does  it  to  the  consolidated  company.  So 
that  this  act  not  only  authorizes  the  consolidation  of  the  two 
com  panics,  which  ipso  facto^  according  to  the  authorities,  and 
to  tJiB  actual  meaning  of  the  word,  involves  the  surrender  of 
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both  the  old  charters  and  the  acceptanoe  of  a  new  one.    Bat 

tlie  details  of  tlie  act — the  words  used — show  that  this  wis 

the  clear  contemplatioD  of  the  legislature  in  passing  tlie  bill 

and  granting  the  authority.     The  15th  section  of  the  aetof 

parliament  of  1870,  in  referencf 

has  au  expression  in  it  that  ezaci 

to  express.     The  expression  is  tl 

takes  place  between  two  compai: 

one  companj  is  transferred  to  an 

or  the  purchasing  company  shall, 

two  comi>anies,  the  Central  aiid 

combination  or  a  purchase?     W< 

one  became  bound  to  the  other,  c 

road  Company  undertook  a  dut 

Macon  and   Western?     Clearly 

The  assent  of  the  legislature  ha 

sent  of  the  stockhuldere  obtainei 

pany  officially  "consolidated,"  an 

each  company  certified  that  const 

is  not  a  sale,  not  a  transfer  of  th 

Central,  it  is  the  mutual  meetii 

dation  of  both  iu  a  new  conaolid 

loses  its  identity  just  as  compleh 

eru.     The  act  of  both  is  the  sanr 

tificate  the  stockholders  of  botli 

stockholders  in  a  road  from  SJ 

Macon  to  Atlanta,  are  stockhol 

nah  to  Atlanta,  stockholders  in 

There  is  not  a  word  in  the  act  f 

Railroad  and  Banking  Company 

con  to  Atlanta.     Its  old  charter 

company,  if  it  still  exists,  is  lo-c 

granted  to  it  by  law. 

The  consolidated  company  h; 
from  Savannah  to  Atlanta,  but  i 
and  Banking  Company,  cbartere 
con  and  Western  Railroad  Comp 
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company  formed  under  the  act  of  August  24th,  1872,  and 
clothed  with  the  full  franchise-,  on  the  filing  of  the  certificate 
of  its  formation  or  consolidation  with  the  governor,  as  pre- 
scribed by  the  act.     A  mere  looker  on,  who  sees  the  Central 
Kailroad  and  Banking  Company  working  the  road  from  Ma- 
con to  Atlanta,  might  suppose  the  charter  had  been  amended, 
and  the  franchise  extended.     But  we  find  no  such  extension 
in  the  act  of  August  24th,  1872.     The  Macon  and  Western 
Railroad  is  to-day  working  a  road  from  Atlanta  to  Savannah^ 
just  as  ranch  as  the  old  Central  Railroad  Company  is.     The 
truth  is,  neither  is  doing  it.     A  new  company,  formed  under 
the  consolidating  act  and  springing  into  existence  on  the  trans- 
mission of  the  certificate  of  consolidation  to  his  excellency, 
the  governor,  to  be  filed,  as  other  acts  of  incorporation  are, 
with  the  secretary  of  state ;  a  consolidated  company,  taking 
for  its  name  the  Central  Railroad  and  Banking  Company,  is 
the  entity  that  is  oi)erating  the  two  roads  now  consolidated 
into  one. 

2d.  The  doctrine  is  now  well  established  by  numerous  de- 
cisions, that  if  the  state,  in  granting  a  charter,  reserve  the 
right  to  repeal,  the  right  exists  without  qualification.  That 
is  the  bargain,  and  though  there  are  decisions  that  this  right 
has  limitations,  yet  the  current  of  authority  is  the  other  way. 
Perhaps,  too,  all  the  cases  are  reconcilable,  by  admitting  that 
tlie  repeal  cannot  affect  rights  between  the  corporations  and 
third  persons,  arising  under  the  charter.  And  this,  it  seems 
to  me,  IS  the  logic  and  common  sense  of  the  matter.  A  bar- 
^^I'n  is  a  bargain.  Those  who  enter  upon  the  enterprise  do 
v^-o  with  their  eyes  open.  I  do  not  see  how  any  limitation 
can  exist,  even  if  by  the  law  of  the  state,  as  was  the  com- 
mon law,  the  real  estate  goes  to  the  state  on  the  dissolution. 
I  see  no  reason  why  the  state  has  not  a  right  to  exercise  the 
])rivilege  reserved  in  the  charter.  As  I  have  said,  those  who 
make  the  venture,  accept  and  act  upon  the  charter,  do  so  at 
(heir  own  hazard  ;  they  take  the  risk  like  other  people  who 
undertake  enterprises,  the  success  of  which  turns  upon  the 
j>enjianeuce  of  particular  laws.    So,  too,  it  is  well  settled,  that 


fe 
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when  there  is  a  general  law  declaring  all  charters  granted 
after  its- passage,  repealable,  it  is  not  a  violation  of  the  obliga- 
tion of  the  contract  between  the  state  and  a  corporation  to  re- 
peal a  charter  so  granted.  The  contract  is  entered  into  an- 
der  the  general  law,  reserving  the  right  of  repeal,  and  the  ad- 
venturers take  the  charter  with  such  a  construction  upon  the 
grant.  A  charter  so  granted  stands  on  the  same  footing  as 
though  the  right  to  repeal  was  reserved  in  the  charter.  The 
law  declaring  the  right  of  repeal  is  a  rule  of  coastruction. 
An  analogus  case  may  be  found  in  section  1688  of  the  Code, 
which  declares  that*all  charters  expire  at  the  end  of  thirty 
years,  unless  otherwise  specially  provided.  At  common  lair, 
charters  were  perpetual.  Under  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  Dartmouth  College  case, 
charters  were- held  here,  on  this  principle,  to  be  perpetual  and 
irrepealable.  But  our  l^islatnre  has  repealed  this  common 
law  rule,  and  declared  charters  not  perpetual. 

1st.  It  limits  them  to  thirty  years,  when  they  expire,  with- 
out more.. 

2d.  It  declares,  as  a  rule  of  law,  that  the  legislature  may  repeal 
them,  and  the  contract,  like  all  other  contracts,  is  entered  into  • 
under  the  general  law.     As  a  matter  of  course,  this  being  only 
a  law,  the  legislature  may  alter  it,  and  so  the  Code  provides 
that  all  charters  are  repealable,  unless  it  be  expressly  provided 
in  any  charter  to  the  contrary ;  unless,  in  other  words,  the 
law  is  repealed  so  far  as  that  charter  is  conceriied.     It  resnlts, 
therefore,  that  in  any  state  where  this  general  law  exists,  any 
charter  in  which  it  is  not  expressly  declared  that  it  is  irre- 
pealable, is  subject  to  the  legislative  will  just  as  though  it 
were  specifically  provided  in  the  charter:  47  Maine,  34;  S2 
N.  J.L.,134;  21  N.  Y.,  9;  56Penn.St.,462;  3  Bush,  Ky., 
592.    See  also  Tomlinson  vs.  Jessup,  l&th  Wallace,  457; 
where  the  law  is  so  distinctly  held. 

3d.  But  it  is  said  that  whilst  it  may  well  be  that  the  charter 
is  repealable,  it  does  not  at  all  follow  that  it  is  competent  to 
take  away  a  part  of  it.  The  right  to  destroy  may  exist;,  and 
yet  the  legislature  has  not  a  right  to  maim.    But  does  not 
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the  right  to  repeal  include  the  right  to  modify?     Does  not 
the  greater  include  the  leas?    Perha|>s  there  might  be  strength 
in  this  position,  if  charters  in  this  state  stood  as  they  do  at 
common  law.     If  it  were  competent  for  tlie  state  to  compel  a 
corporation  to  exercise  its  functions,  perhaps  it  might  well  be 
sald^  that  the  state  could  not  take  away  a  part  and  insist  on 
the  corporation  exercising  what  remains.     But  our  Code,  sec- 
tion 1685,  authorizes  a  corporation  to  surrender  its  franchises. 
It  was  argued  that  the  decision  in  the  case  of  The  Mechanics^ 
Bank  vs.  Heard,  37  Oeorgia,  401,  is  contrary  to  this.     But 
that  charter  was  one  granted  before  the  Code,  and  was  irre- 
pealable.     This  court  has  not  held  that  a  corporation  created 
since  the  Code  may  not  surrender  its  franchises  without  the 
consent  of  the  state.     Indeed,  such  a  right  would  seem  to 
iblJow  from  the  reservation  of  the  right  to  repeal,     A  con- 
tract ought  to  be  equal,  and  it  was  doubtless  just  because  the 
riirht  to  repeal  was  reserved  that  the  section  authorizing  a 
surrender  was  made  a  part  of  the  system.     If,  then,  the  legis- 
lature  has  a  right  to  withdraw  the  whole  franchise,  it  is  with- 
in its  sphere  to  withdraw  a  part.     If  the  stoci^holders  do  not 
desire  to  keep  what  is  leflb  they  can  surrender.     But  at  best 
this  objection  is  only  a  formal  one.     If  the  right  to  repeal 
exists  the  legislature  may  clearly,  at  its  pleasure,  enact  that 
the  charter  shall  be  repealed,  unless  the  corporation  consent 
to  pay  taxes  like  other  people,  and  practically  this  would, 
without  doubt  be  the  consequence  were  this  case  to  turn  solely 
on  the  point  that  this  is  not  a  repeal  but  only  a  modification. 
But  there  is  another  section  of  the  Code  which  is  pertinent 
to  this  discussion.     Section  1651  of  the  Code  is  as  folio ws : 
"Persons  are  either  real  or  artificial.     The  latter  are  the 
creatures  of  the  law,  and  except  so  far  as  the  law  forbids  it, 
subject  to  be  changed,  modified  or  destroyed." 

Now,  here  is  a  clear  declaration  of  the  right  to  modify, 
change  or  destroy,  unleas  the,  law  forbids  it.  Evidently  the 
roflifiers  bad  the  very  provisions  found  in  sections  1682  and 
1 683,  in  mind.  As  to  private  charters  granted  before  the  Code, 
the  law,  to-wit:  the  constitution  of  the  United  States /or6id 
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the  repeal  or  modification.     As  to  private  charters  granted 
since  the  Code,  the  legislature  might  forbid  it  by  so  expressly 
contracting  in  the  charter.    Both  these  provisions  oaglit  to  be       ; 
taken  together.     They  were  the  product  of  one  mind,  at  the       , 
same  time,  and  by  taking  them  together  it  seems  to  me  that       V 
the  law  maker  most  surely  used  the  word  "  withdraw''  in  sec-         ^ 
tion  1682y  with  the  idea  that  it  included  the  right  expressly 
declared  in  section   1651,  to  change  and   modify  as  well  as 
destroy. 

The  Southwestern  Railroad  Company  stands  on  the  same 

footing  as  the  Central.     In  both  cases  the  intent  was  not  a 

purchase  but  a  consolidation.    This  is  the  very  language  nsed, 

and  this  the  effect  of  the  thing  done  in  both  cases.    In  my 

judgment,  and  according  to  the  authorities,  this  consolidation 

can  only  be  done  by  the  dissolution  of  both  companies  and 

the  creation  of  a  new,  under  such  name  and  charter  as  the 

act  of  consolidation  requires.     This  is  the  legal,  necessary 

effect  of  a  consolidation.     Tlie  authority  to  consolidate  is  a 

legislative  authority  to^stu'render  the  old  and  take  up  the 

new;   and  when  the  compai^es  do  consolidate,  the  old  is 

surrendered  and  the  new  acceptejJ-     Nor  is  there  anything 

in  the  point  that  the  authority  \  consolidate  was  granted 

before  the  Code.     The  consolidatioiVas  afler  the  adoption 

of  the  rule  changing  the  common  law  j?^^"'"?^'^''  ^'^*^  ^ 

ters  are  perpetual  unless  limited  in  term\    ^'*^  *^*  "^^^^ 

ting  the  consolidation  was  not  a  charter  unf^t^**^'    ^^ 

til  then  it  was  subject,  even  under  the  old  jfc  ^  ^^^^ 

modification  at  the  will  of  the  state.     No  rigfl^  '**"^ 

no  contract  had  been  entered  into.     It  was  a  mere 

The  sections  of  the  Code  to  which  I  have  referredi- 

this  proposition.     Under  the  offer,  as  the  law  stoocl 

the  common  law,  there  was  no  limit  as  to  time,  and  u..^ 

constitution  of  the  United  States  the  charter,  being    tlT 

limited,  would  have  been  irrepealable  if  accepted.       bIT? 

fore  the  acceptance  this  common  law  was  altered.      There  ' 

a  limit  fixed  of  thirty  years,  and  besides,  it  was  provided 

der  the  two  sections  of  the  Code  to  which  I  have    alli ' 
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that  a  charter  might  be  modified  or  withdrawn.  That  the 
grant  was  nothing  till  accepted  is  well  settled :  Dartmouth 
College  r«.  Woodward,  4  Wheat.,  518;  l^tate  ra.  Dawson,  16 
Indiana,  40;  Kennebec  Bank  V8,  Richardson,  1  Greenleaf,  81. 


The- State  OF  Georgia,  plaintiff  in  error,  vs.  The  Geor- 
gia Railroad  and  Banking  Company,  defendant  in 
error. 

1.  By  the  original  charter  of  the  Georgia  Railroad  and  Banking  Company  it 
was,  in  terms,  provided  that  "  the  stock  of  said  company  and  its  branches, 
shall  be  exempt  from  taxation  for  seven  years  from  the  completion  of  said 
railroads,  or  any  one  of  them,  and  afler  that,  shall  be  subject  to  a  tax  of  not 
exceeding  one-half  of  one  per  cent.'  per  annum  on  the  net  proceeds  of  their 
investments:" 

fffld^  that  under  the  settled  rules  of  construction,  it  was  competent  for  the 
legislature  to  grant  this  exemption,  and  forming,  as  it  does,  a  portion  of  the 
contract  of  incorporation,  any  repeal  of  it  by  the  legislature,  without  the 
consent  of  the  corporation,  is  in  violation  of  article  i,  section  lo, paragraph  I 
of  the  constitutioa  of  the  United  States  prohibiting  any  state  from  passing 

■  any  law  impairing  the  obligation  of  contracts. 

2.  None  of  the  acts  of  the  legislature  of  this  state  which  have  been  accepted 
by  the  Georgia  Railroad  and  Banking  Company,  passed  since  the  adoption 
of  the  Code,  have  brought  said  charter,  so  far  as  its  investments  in  said  road 
and  its  necessary  incidents  are  concerned,  within  section  1636  of  said  Code 
of  1863. 

3.  The  tax  act  of  1874,  taxing  the  railroads  of  this  state  upon«  the  property 
belonging  to  them,  as  other  property  of  the  citizens  of  this  state  is  taxed, 
is,  so  far  as  the  Georgia  Railroad  Company  is  concerned,  as  to  its  railroad 
and  appurtenances,  unconstitutional  and  void. 

4.  Bonds  and  other  property  of  said  company  not  forming  any  part  of  the 
railroad  or  its  appurtenances,  are  subject  to  taxation  as  the  property  of  other 
citizens. 

Constitutional  law.     Contracts.     Charters.     Tax.     Before 
Judge  Hopkins.    Fnlton  Superior  Court.    October  Term, 

1874. 

A  report  of  this  case  unnecessary, 

N,  J.  Hammond,  attorney  general ;  R.  Toombs,  for  the 
plaintiff  in  error. 
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W.  H.  Hull;  Hillyer  &  Brother,  for  the  defendant 

McCay,  Judge.  • 

1.  Were  this  a  new  question  I  should  not  hesitate  to  hold 
that  it  was  not  competent  for  the  general  assembly  of  this 
state  to  enter  into  any  contract  with  the  corporators  of  the 
Greorgia  Railroad  and  Banking  Company,  to  exempt  tb^  cor- 
poration, permanently,  from  taxation,  nor  to  fix  a  limit  be- 
yond which  the  corporation  should  not  be  taxed.  It  is  a 
principle  dcducible  from  the  nature  of  legislative  bodies  that 
one  legislature  cannot  fix  a  limit  to  the  legislative  power  of 
another  and  subsequent  legislature.  This  only  the  people,  in 
their  sovereign  capacity,  can  do.  This  is  the  object  and  the 
function  of  the  constitution  alone.  If  a  mere  legislative  body 
can  do  this  in  one  particular,  why  may  it  not  do  so  in  an- 
other? If,  by  a  contract,  a  legislature  may  impose  limits 
upon  the  power  of  a  subsequent  legislature  to  tax,  why  nmy 
it  not  by  contract,  limit  also,  its  power  to  establish  courts, 
regulate  the  mode  of  making  private  contracts,  the  making  of 
wills,  the  descent  of  property,  or  any  other  of  the  legislative 
duties,  cast  by  the  constitution  upon  this  branch  of  the  gov- 
ernment, established  to  conduct  the  affairs  of  the  state?  The 
taxing  power  is  especially  a  duty,  which,  from  the  nature  and 
necessity  of  it,  it  is  of  the  utmost  importance  shall  remain  to 
each  legislature  intact,  except  as  the  people  have,  in  their  sov- 
ereign capacity,  seen  fit  to  restrict  it.  This  power  is  the  very 
life  of  the  state — a  necessity  for  its  very  existence,  since  we  can 
never  know  what  the  future  may  have  in  store.  And  if,  by 
contract,  a  legislature  may  stipulate  that  one  man,  or  one  cor- 
poration, shall  enjoy  either  an  entire  or  partial  exemption  from 
this  necessary  burden,  where  is  the  hindrance  to  the  power 
of  one  legislature  to  grant,  by  contract,  this  exemption  to  a 
set  of  men,  to  the  land  owners^  the  railroad  proprietors,  or 
indeed,  to  any  extent,  either  of  persons  or  property? 

In  the  early  history  of  this  country,  before  the  snbject  was 
fully  understood,  and  especially  before  the  Dartmouth  College 
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case,  our  legislatures,  modeled  as  they  were  upon  the  pattern 
of  the  Parliament  of  Great  Britain,  were  not  so  careful  to 
scan  the  legislation  they  adopted,  kno\ving  that  if  evil  conse- 
quences to  the  state  should  ensue,  it  was  competent  for  a  sub- 
sequent legislature  to  undo  the  knot  by  which  the  state  was 
bound.     But  under  the  disability  the  decision  rn  the  Dart- 
mouth College  case  puts  upon  the  legislative  power  it  now 
o/len  happens  that  in  a  thoughtless  hour  the  state,  with  but  a 
nominal  consideration,  is  shorn  of  its  most  important  prerog- 
atives.   It  becomes,  therefore,  of  the  greatest  imj>ortance  to 
inquire  if  there  be  no  limit  to  this  capacity  of  one  legislature 
to  bind  another.     Is  the  whole  power  of  the  people,  the  vital 
existence  of  the  state,  its  whole  legislative  capacity,  capable 
of  being  thus  hampered,  bartered  away,  sold  to  a  corporation? 
Where  is  the  limit?  or  is  there  none?     Can  it  be  tliat  under 
that  clause  of  the  constitution  of  the  United  States  which  for- 
bids a  state  from  passing  any  law  impairing  the  obligation  of 
contracts,  a  state  legislature  has  a  power  which  enables  it  to 
put  a  final  and  conclusive  limit  to  the  legislative  power  of  its 
ijtiocessors?     It  seems  to  me  that  this  question  needs  a  recon- 
SK?eration — that  the  decisions  of  the  supreme  court  of  the 
United  States  upon  it,  which  it  is  admitted  are  definite  and 
decided,  are  not  sustainable  upon  principle,  and  not  in  har- 
mony with  other  well-settled  adjudications  involving  a  view 
different  from  that  taken  by  that  high  tribunal.    The  supreme 
court  of  this  state,  in  Hambrick  vs.  RovsCy  17  Georgia,  56, 
held,  in  solemn  argument,  that  it  was  not  competent  for  one 
legislature  to  bind  another  not  to  authorize  the  removal  of  a 
county  seat,  and  in  Daly  vs.  Harris,  33  Oeorgia,  (Supplement) 
DO  less  a  jurist  and  moralist  than  Judge  Jenkins,  says,  gov- 
ernnients  are  mere  agencies  established  for  the  security  of 
rights   and  the  promotion  of  interests  appertaining  to  the 
iounders  who,  by  common  consent,  have  become  the  governed. 
To  this  end  they  have  been  invested  with  certain  necessary 
T>owerSy  the  exercise  of  which  devolves  upon  different  indi- 
viduals, who,  in  the  course  of  time,  come  successively  to  the 
j-overnnticnt.     If  the  depository  of  their  powers  for  the  pass- 

VOI-  LFV.  28. 
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ing  hour,  may  aliene  any  one  of  them  so  as  to  deny  itself  and 
its  sucoessar  the  exercise  of  it,  all  of  the  others  may  be  bo 
alieDed,  and  the  result  would  follow  that  an  agency  estab- 
lished for  specified  ends,  may,  io  its  discretion,  defeat  Uhbc 
ends.     And  in  Ohio  Life  Insurance  and  Trust  Company  ». 
Debolt,  Judge  Tanky  says:  "The  [wwers  of  sovereignty  con- 
fided to  llie  legislative  body  of  a  state  are  undoubtedly  com- 
mitted to  them  as  a  trust,  to  be  exercised  to  the  best  of  tiieir 
judgment  for  the  public  good;  and  no  one  legislature  can,  bj 
it'i  ownact,  di»farm  itssuccessorsof  any  of  the  powers  or  rights 
of  sovereignty  COnfide<i  by  the  p 
unless  tliey  be  authorized  to  do  s 
der  nhtcli  they  were  elected.     T 
tract,  deprive  a  future  legislatui 
any  tax  it  may  deem  necef^ary  I 
every  question  of  this  charactei 
upon  the  constitution  of  the  state 
therein  granted  to  the  lc^tslat)\ 
Catron  and  Campbell  seem,  t 
this  idea.     It  must,  however,  be 
ing  their  views,  as  well  aa  in  spii 
the  most  respectable  courts  and  j 
supreme  court  of  the  United  StE 
formlty,  laid  down  and  adhered 
exemption  is  within  the  ordinal 
it  may  assume  the  shape  of  a  cc 
caiie,  that  it  is  irre|>ealahle  unles 
contrary:   7  Crandi,  164;  3  H. 
Ibid.,  aZl;  76id.,  380;  4.TVal, 

2,  ■'.  As  the  supreme  court  of 
of  appeals  from  this  court,  on  a 
feel  bound  to  conform  myself  t' 
feel  it  to  be  my  duty  to  what  I 
my  dissent  from  the  conclusions  i 
the  authority  of  these  decisions, 
competent  for  the  general  asseraL 
of  a  corporation,  that  it  shall  be 
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Id  the  charter  of  tlie  Georgia  Railroad  Company,  tliat  its  tax 
?hall  not  exceed  one-half  of  one  per  cent,  on  its  earnings,  and 
tliat  hav-iiig  so  contracted,  witiiont  reservation,  it  is  not  ooni- 
[H-tent  for  asubseqiient  legislalure  to  violate  the  obligation  of 
that  contract  by  assessing  a  higher  tax.  Nor  has  there  been 
any  l^slatioa  accepted  by  the  coni|Kiny  since  the  adoption 
of  the  Code  whici)  puts  thU  corporation  on  a  footing  with  the 
Central  and  Southwealern  Roads,  so  as  that  the  terms  by  which 
it  hulds  its  franchises  and  exemption  is  a  charter  granted 
since  the  Code,  and  therefore  capable  of  buing  withdrawn. 
Indeed,  with  tlio  exception  of  the  tax  act  complained  of,  there 
has  l«en  since  1863,  no  legislation  looking  to  any  general 
operation  on  the  charter.  The  revenne  of  the  bank  charter 
is  doubtlens  within  the  provisions  of  the  Code  making  char- 
ters granted  since  its  adoption,  repealab'e.  But  tliere  is  noth- 
ing in  the  record  showing  that  any  portion  of  the  capital  is 
DOW  engaged  in  banking,  intleed,  directly  the  contrary  ia 
stated.  The  banking  seems  to  be  solely  on  the  credit  of  the 
(*>mpany. 

4.  There  seems  to  be  no  donbt  that  the  slock  issued  under 
(he  amendment  granted  to  authorize  the  Clayton  branch,  ia 
within  the  clause.     Such. was  the  ruling  of  Judge  Hopkins, 
and  we  think  he  was  right.     As  to  the  surplus  kept  on  hand, 
'.•r  any  investments  not  strictly  within  the  enterprise  contcm- 
r>!ate<l  in  the  charter,  we  are  clear  that  this  is  taxable.     Tl 
vjnipany  is  only  exempt  on  the  value  of  its  road  and  its  net 
^eary  appurtenances,  and  those  appurtenances  must  be  tl 
inlioaryand  usual  appurtenances  of  such  an  enterprise.  Anj 
iiiiig  in  the  nature  of  an  investment  not  within  this  scope, 
■  It  exempt.     We  would   not  inquire  closely  into  the  dati 
t'  aflUirs  on  any  (Mrticnlar  day, as  it  may  well  be  that  it  me 
.ive  a  surplus  on  hand  for  a  special  purpose.     But  even  as 
lail  to  meet  contingencies,  we  think  a  permanent  enrplus  ii 
:--teiT,  is  not  covered  by  the  exemption  in  the  charter. 
Judgment  affirmed. 
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Wakner,  Chief  Justice,  concurring. 

• 

The  act  of  1868,  to  increase  the  capital  and  define  the 
powers  of  the  Georgia  Railroad  and  Banking  Company,  as 
well  as  the  act  of  1870,  to  extend,  continue  and  renew  the 
banking  privileges  of  said  company,  having  been  passed  since 
the  adoption  of  the  Code  of  1863,  the  state  reserved  the  right 
in  the  grants  made  to  the  company  in  each  of  the  aforesaid 
acts  respectively,  to  withdraw  the  franchises  granted,  softras 
to  exercise  her  sovereign  power  of  taxation  as  she  has  done 
by  the  act  of  1874,  and  the  passage  of  the  latter  act  did  not 
impair  the  obligation  of  her  contract  made  with  the  company 
as  prohibited  by  the  constitution  of  the  United  States.    The 
company  is  therefore  liable  to  be  taxed  according  to  the  pro- 
visions of  the  act  of  1874,  upon  its  increased  capital  stod^ 
authorized  by  the  act  of  1868,  and  upon  its  banking  capital 
employed  under  its  renewed  grant,  by  the  act  of  1870,  both 
grants  having  been  made  by  the  state  and  accepted  by  the 
company,  in  view  of  the  public  law  of  the  state,  as  the  same 
existed  at  that  time.    But  as  it  does  not  appear  from  the  re- 
cord that  the  company  has  employed  any  of  Us  banking  «ipt- 
talj  under  its  renewed  grant  by  the  act  of  1870,  the  judg* 
ment  of  the  court  below  should  be  affirmed. 


The  Western  and  Atlantic  Railroad  Compact, 
plaintiff  in  error,  vs.  The  State  of  Georqia,  defendant 
in  error. 

1.  Under  the  guarantees  of  the  first  and  eleventh  sections  of  the  act  cf  Oc 
tober  24th,  1870,  authorizing  the  lease  of  the  Western  and  Atlantic  Rail- 
road, the  Western  and  Atlantic  Railroad  Company,  though  made  a  ^od^ 
corporate  by  said  act,  by  virtue  of  the  contract  of  lease  when  accepted  bi 
the  governor  and  recorded,  is  not  liable  to  a  tax  greater  than  oxfee^lialf  <£ 
one  per  cent,  on  the  net  income  of  the  company. 

2.  By  the  eleventh  section  of  said  act,  it  is  taxable  to  that  extent 
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State.  "Westero  and  Atlantic  Railroad.  ContracK  Tax. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1874. 

For  the  facts,  see  the  opinions. 

B.  H.  Hill  &  Son;  Julius  L.  Brown,  for  plaintiff  in 

error, 

N.  J.  Hamuond,   attorney  general;  R.  Toombs,  for  the 

state. 

Teippb,  Judge. 

By  the  act  of  October  24th,  1870,  the  state  proposed  to 
lease  the  Western  and  Atlantic  Railroad  for  twenty  years,  for 
a  sum  not  less  than  $25,000  00  per  month,  payable  monthly. 
The  lessees  were  to  give  bond  in  the  sum  of  $8,000,000  00 
iijr  the  performance  of  their  contract,  and  for  the  return  of  the 
ro:id  and  its  appurtenances  at  the  expiration  of  the  lease,  in  as 
;;o<j<l  condition  as  when  received  by  ttiem.  The  lessees  were 
u  become,  by  the  act,  a  body  corfHirate  and  politic,  upon  the 
K-ceptance  of  the  proposition  of  lease,  and  when  the  terms 
vere  agreed  upon  between  the  governor  and  the  leasing  coio- 
>:my,  and  their  names  entered  on  the  minutes  of  the  execu- 
ive  department.  The  act  guaranteed  that  the  company  should 
ill  oo  case  be  disturbed  by  the  authority  of  the  state  so  long 
s  tticy  keep  tlie  contract  on  their  part,  and  make  the  pay- 
lenta  when  due."  The  lUh  section  of  the  act  is  as  follows: 
Tliat  said  lessees  shall  never  charge  a  higher  rate  of  local 
I'l'gfits  on  said  road  than  the  average  rate  charged  by  the 
'jorgia  Railroad  and  Banking  Company,  the  Central  Rail- 
■iut  and  Banking  Company,  and  the  blacon  and  Western 
:iiIroad  Company,  for  like  local  freights  over  said  roads. 
ikI  said  company  shall  have  tfie  same  exemptions,  privileges, 
iniiioities,  rights  and  guarantees,  and  shall  be  subjecteil  to 
s  same  liabilities,  disabilities  and  public  burdens  of  said 
flrood  companies  last  mentioned,  and  no  more,  in  all  cases 
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where  this  act  is  sileat,  and  lias  made  no  provision  on  (he 
subject:  Provided,  the  act  shall  not  be  construed  (ocoafer 
banking  priviieges  on  said  company." 

The  three  roads  mentioned   in  this  section  were,  by  their 
charters  , exempt  from  taxation  beyond  one-half  of  one  per 
cent,  on  their  net  income.     This  exemption  in  two  of  those 
charlers,  those  of  tlie  Central  and  Georgia  Roads,  were  not, in 
October,  1870,  subject  to  withdrawal.     That  in  the  charter 
of  the  Macon  and  Western  was  revocable,  as  it  was  given  by 
the  act  of  1869.     Under  the  act  of  1870,  the  parties  compos- 
ing the  Western  and  Atlantic  Railroad  Company  proposed  to 
take  the  lease  at  $25,000  00,  monthly  rental,  complied  with 
il3  other  provisions,  and  the  co 
On  the  2«th  of  February,  1874, 
requiring  the  presidents  of  all  tl 
state  lo  return  on  oath'  to  the  co 
of  the  property  of  their  respective 
(IS  other  property.     Under  the  Ii 
lessees  of  the  State  Road  (the  W 
Company,)  are  liable  to  be  taxe<: 
road  and  its  appurtenances,  and  t 
a  fi.  fa.  for  such  a  tax.     An  aiJ 
by  the  company  to  this  ji.  fa.,  v 
court  below,  and  the  company  ex 

1.  The  main  point  relied  on 
state  to  impose  this  tax,  notwtl 
the  11th  section  of  the  act  of  \i 
Code,  section  1682,  which  enac 
charters  hereafter  granted,  the  sla 
draw  the  franchise  unless  such 
in  the  charter."  By  virtue  of 
the  state  in  this  section  of  the  Co 
emption  granted  by  tlie  above  rec 
iiig  act  is  repealed  by  the  act  imp 
and  that  the  state  had  the  right 
the  state  so  reserved,  and  as  held 
Railroad  and  Banking  Compan 
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Railroad  vs.  The  StcUey  decided  at  this  term,  is  not  denied  ; 
nor  that  the  act  of  1 874  may  and  does  o{>erate  as  a  repeal  of 
the  exemption  in  the  charter  of  those  companies.     Nor  are 
the  rulings  in  the  case  of  The  Union  Branch  Railroad  Com- 
pany tw.  The  East  Tennessee  and  Georgia  Railroad  Company, 
H  Georgia^  32S,  and  in  The  West  End  Street  Railroad  Com- 
pany vs.  The  Atlanta  Street  Railroad  Company y  49  Georgia, 
158,  contested.     But  the  reasons  for  those  decisions  do  not 
apply  to  the  question  involved  in  the  case  under  considera- 
tion.    That  question,  when  brouglit  to  a  single  issue  in  this 
case  is,  does  section  1682  of  the  Code  make  the  guarantee  or 
contract,  or  pledge,  given  in  the  lease  act  of  1870,  as  to  how- 
far  the  lessees  may  be  taxed,  revocable  at  the  will  of  the"  legis- 
lature?   Had  there  been  no  provision  in  that  act  making  the 
leasing  company  a  corporate  body,  no  question  could  arise,  no 
one  would  claim  that  any  tax  could  be  assessed  l)eyond  the 
limit  set  in  the  act,  to-wit:  one-half  of  one  per  cent,  on  its 
net  income;    for  that  is  substantially  what   the  guarantee 
means:  4  Wheaton,  418;  3  Wallace,  72;  13  Ibid.,  266;  16 
Ibid,,  244.     Does  the  fact  that  the  lessees  were  required  by 
the  act  to  become  a  corporate  body,  take  from  them  the  right 
t^  claim  that  the  terms  of  the  bargain,  the  contract,  were  in- 
violable?    The  parties  offering  to  take  the  lease  had  to  make 
their  proposition.     That  proposition  it  was  necessary  for  the 
governor  to  accept,  and  to  record  his  acceptance.     The  names 
of  the  persons  proposing  to  take  the  lease  were  to  be  entered 
on  the  minutes  of  the  executive  department.     All  this  was 
«jiecially  required  by  the  act.     When  this  was  done,  the  act 
declares  'Hhat  said  persons  shall  then  and  from  that  time  be 
and   become  a  body  corporate  and  politic  for  the  term  of 
twenty  years,"  etc.     Becoming  a  corjwration  was  an  inci- 
dent  to  the  contract  of  lease.     That  contract  was  complete 
and    perfect  in  all  its  parts  when  the  above  requisites  were 
met.       When  all  that  was  done  and  the  contract  thus  perfected, 
rJie  leasees  vf ere  ipso  facto  to  be  and  become  a  corporate  body. 
If    tbus  having   corporate  powers  cast   u|X)n  them,  caused 
them  to  lose  any  g\iarantee  as  to  taxation,  or  in  anywise  af- 
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fected  such   guarantee,  would  it  not  equally  affect  any  otiier 
right  secured  by  the  contract  of  lea^,  to- wit:  the  right  to 
pay  only  so  much  as  was  agreed  upon  as  a  monthly  rental,  or 
the  right  not  to  be  disturbed  by  the  state  so  long^as  they  kept 
the  contract  and  made  the  stipulated  payments?     What  por- 
tion of  the  contract  would  not  be  repealable  under  such  a  con- 
struction?   The  provision  that  only  a  certain  tax  should  be 
assessed,  was  as  much  a  part  of  the  contract  of  lease,  as  was 
the  time  that  the  lease  was  to  run,  or  the  stipulation  as  to  dis- 
turbance, or  any  other  pledge  given  in  the  act.     The  legal 
necessity  of  the  lessees  becoming  a  corporate  body  as  reqnifed 
by  the  leasing  act,  did  not  vitiate  or  in  any  wise  lessen  dieir 
rights  under  the  contract.     That  was  a  condition  the  state  pat 
upon  the  lessees,  to  take  effect  after  the  acceptance  of  their 
proposition  and  the  making  of  the  proper  record  by  the  gov- 
ernor.    To  say  that  this  carried  all  the  provisions  of  tiie  leas- 
ing act — all  the  terms  of  the  leasing  contract,  within  the  re- 
pealing power  of  the  legislature,  under  section  1682  of  the 
Code,  would  be  to  make  an  Aaron's  rod  of  the  corporate  fea- 
ture of  the  act,  and  would  establish  a  principle  which  would 
make  all  rights  growing  out  of  contracts  with  the  state,  revoca- 
ble, provided  corporate   powers  were  in  anywise  conferred 
upon  those  to  whom  such  rights  were  plighted,  even  though 
a  price  of  great  value  may  have  been  paid  to  the  state  and 
%yas  to  continue  to  be  paid  as  a  consideration  for  the  contract. 
It  would  be  far  more  just  and  consistent  with  principle  and 
all  recognized  rules  of  right,  to  say  that  the  contract  drew 
within  itself  the  corporate  powers  of  the  lessees  and  made 
them  a  part  of  itself,  and  that  this  corporate  faculty   of  the 
company  was  so  embodied  in  the  contract  as  not  to  be  itself 
revocable.     I  say  that  this  would  be  more  reasonable  and  ac- 
cord more  with  all  correct  principle,  than  to  hold  that  ibe 
mere  making  of  the  company  a  corporate  body,  would  reduce 
great  and  important  rights  secured  by  the  express  terms  of  a 
solemn  covenant  which  imposed  weighty  burdens  and  obliga- 
tions, to  temporary  stipulations  liable  to  be  withdrawn  at  the 
will  of  one  of  the  contracting  parties.     But  it  is  not 
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ry  to  go  this  far,  that  is,  it  is  not  necessary  to  hold  that  the 
part  of  the  leasing  act  which  makes  the  lessees  a  corporation,  is 
not  repealable.     All  that  is  requisite  for  the  conclusion  reached 
is  to  maintain  that  no  specially  guaranteed  right  or  exemp- 
tion given  in  the  contract  can  be  revoked — and  that  this  is 
not  the  case  of  an  ordinary  charter  granted  ex  grcUia  by  the 
state  which  would  come  within  section  1682  of  the   Code. 
But  rather  is  a  direct  express  contract,  formally  agreed  upon 
as  other  contracts  by  the  two  parties,  with  an  express  grant 
and  guaranty  by  one  party,  and  an  equally  express  promise 
to  pay  that  party  and  to  assume  burdens  by  the  other  for  the 
benefit  of  the  fii*st,  and  neither  can  without  the  consent  of  the 
other,  annul,  repeal  or  change  the  mutual  stipulations  of  the 
covenant. 

Ordinarily,  a  charter  is  obtained  upon  the  application  of 
the  corporators,  and  it  is  a  matter  of  grace  or  favor  on  the 
part  of  the  state  to  grant  it.     Even  such  a  charter  is  a  con- 
tract, and  no  right  given  by  it  could  be  violated  by  hostile  or 
repealing  legislation,  unless  so  reserved  in  the  charter,  or  unless 
the  law  in  force  at  the  time,  provided  that  it  might  be  done. 
If  by  a  general  law,  thus  in  force,  a  franchise  may  be  with- 
drawn, (unless  the  right  to  withdraw  is  negatived  in  the 
charter,)  the  applicants  know  it  and  accept  accordingly.     In 
such  eases  there  is  no  contract  with  the  state  except  as  ex- 
pressed in  the  terms  of  the  charter,  and  the  power  of  the 
state  over  it  is  a  part  of  it.    A  privilege  is  asked  and  granted, 
and  it  is  accepted  cum  onore.     But  when  the  state,  as  a  mat- 
ter of  public  policy,  desires  its  citizens  (a  majority  of  these 
lessees  were  required  to  be  citizens  of  the  state,)  to  make  a 
contract  with  it  in  relation  to  a  great  public  work,  to  take 
that  work  off  the  hands  of  the  state — to  pay  at  least  $300,- 
000  GO,  annually,  as  a  rental,  in  monthly  installments,  to  bind 
themselves  to  the  extent  of  $8,000,000  00  to  protect  that 
property  and  to  return  it  as  received,  when  the  lease  expires, 
with  other  obligations  upon  them,  and  covenants  in  the  very 
proposals  it  tenders  as  an  inducement  to  get  the  contract  ao- 
ceptedy  that  they  shall  enjoy  certain  exemptions,  and  bear  only 
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a  certaiu  public  burden,  and  then  mEikes  the  fartlier  provisian 

JD  its  oWet,  that  when  all   thin  is  accepted,  agreed  upon  tnd 

recorded,  they,  tiie  acceptors  of  the  state's  pro|>osition,  shall 

have  cast  upon  them  a  corporate  existence,  it  surely  cannot  be 

that  this  last  condition — a  condition  elected  by  the  state  of  its 

own  volition,  and  doubtless  wisely  done,  shall  be  held  to  inviU 

idate  or  weaken  the  covenants  it  had  made,  and  pnt  the  power 

in  the  state  to  revoke  the  express  guarantees  of  its  contnd 

The  t«rms  of  the  contract  were  complete,  and  thofigh  the 

state  requirei)  the  lessees  to  be  and  become  a  corporate  body, 

that  did  not  make  such  a  charter  as  destroyed  the  bluding 

force  of  the  guaranteed  oondttions  of  the  lease.    The  right 

does  not  exist  by  the  leasing  act  in  one  party  to  revokes 

highly  important  stipulation  in  the 

time  to  demand  that  the  other  shall 

the  others.     Again,  it  is  said  in  seo 

private  charters  the  right  to  withdrt 

to  the  state,  "unless  such  right  is 

charter."     Calling  the  whole  of  t 

section  llth  provides  that  "  said  coi 

exemptions,  privileges,  immunities, 

shall  be  subject  to  the  same  liabilit 

burdensy  of  said  railroad  companies 

tral,  Georgia  and  Macon  and  West 

cases  where  this  act  is  silent,  and  I 

the  subject."     Now,  we  hold  that  u 

Sena,  the  right  to  tax  is  expressly 

one-half  of  one  per  cent,  of  the  i 

lease  company  shall  be  subject  to  \n 

shall  have  the  same  exemption,  etc 

companies.     If  the  act  had  declari 

and  this  limitation  on  its  liability  b 

pealable  or  should  never  be  infring 

the  power  to  revoke  would  be  ex] 

the  enactment  that  it  shall  be  subj 

rate  and  tw  more,  equally  as  strong 

of  the  state  to  go  beyoud  that  limil 
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lease,  as  the 'words  suggested  ?  If  a  charter  were  granted  for 
twenty  years,  with  the  additional  words,  which  iem\  shall  not 
be  lessened,  would  those  words  not  be  a  negation  of  the  right 
to  revoke?  When  the  guaranty  to  the  Georgia  Railroad  was, 
that  it  sliould  not  be  taxed  beyond  a  given  limit,  and  that 
guaranty  was  irrevocable,  and  the  state  made  as  a  part  of  its 
terms  of  lease  a  guaranty  that  this  lease  company  should  be 
liable  to  be  taxed  as  the  Georgia  Road  and  no  more,  was  it 
not  a  grant  of  the  Iimite<l  exemption  just  as  that  road  held 
it;  that  is,  was  not  the  guaranty  as  irrevocable  in  the  one  in- 
stance as  in  the  other? 

These  last  propositions  are  not  given  as  legal  convictions. 
They  are  rather  thrown  out  as  auxiliary  suggestions,  lending 
aid  in  support  of  the  argument  in  favor  of  the  judgment  ren- 
dered. But  it  may  be  said,  that  they  might  be  of  no  little 
force,  if  it  were  necessary  to  hold  them,  in  order  to  protect  a 
great  and  express  contract  from  being  swallowed  up  and  los- 
ing its  binding  force,  because  one  of  the  contracting  parties 
assumed  by  force  of  law  a  corporate  existence  as  an  incident 
to  or  consequent  of  the  contract. 

2.  We  entertain  no  doubt  that  under  the  eleventh  section 

of  the  lease  act  the  Western  and  Atlantic  Railroad  Company 

may  be  taxed  one-half  of  one  per  cent,  on  its  net  income. 

That  was  one  of  the  public  burdens  to  which  the  other  three 

companies  were  subject,  and  it  is  expressly  made  liable  to  the 

same.      That  the  terms  public  burdens  include  taxes,  it  is  not 

necessary  to  argue.    The  company  paid  this,  and  was  liable 

to  no  more,  and  there  was  error  in  the  judgment  of  the  court 

below  overruling  the  affidavit  of  illegality. 

Judgment  reversed. 

McCay,  Judge,  concurring. 

On  fche  24th  of  October,  1870,  the  general  assembly  passed 
an  act  entitled  an  act  to  authorize  the  lease  of  the  Western 
and  Atlantic  Railroad,  and  for  other  purposes  therein  men- 
tioned. 

Section  1st  authorized  the  governor  to  lease  said  road/ de- 
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pots,  stock  and  appai*tenances,  to  a  company  to  be  formed,  for 
twenty  years,  at  a  rental  of  not  less  than  $25,000  per  month, 
and  provided  that  should  the  company  fail  or  refuse  to  pay 
the  renty  the  lease  should  heforfeiiedf  and  made  it  the  duty  of 
the  governor  so  to  declare,  and  to  take  possession,  etc. 

Section  4th  provided  that  as  soon  as  the  terms  of  the  lease 
should  be  agreed  on  and  the  names  of  the  lessees  entered  on 
the  minutes  of  the  executive  department,  such  persons  shall 
then  and  from  that  time  be  a  body  corporate  for  the  term  of 
twenty  years,  under  the  name  of  the  Western  and  Atlantic 
Railroad  Company,  and  gave  them  the  usual  powers  of  a  cor- 
poration, for  the  purposes  of  their  business. 

Section  11th  is  in  these  words:  ''Said  lessees  shall  never 
charge  a  higher  rate  of  local  freights  on  said  road  than  the 
average  rate  charged  by  the  Greorgia  Railroad,  the  Central 
Railroad,  and  the  Macon  and  Western  Railroad,  for  like  local 
fieights  over  said  roads,  and  the  said  company  shall  have  iht 
same  easemptions,  privileges,  immunities^  rights  and  guaranieeSf 
and  shall  be  subject  to  the  liahilities,  disabilities  and  puUio 
burdens  of  said  raUroad  companies,  and  no  more,  in  all  cases 
where  this  act  is  silent:  Provided  that  this  act  shall  not  be 
construed  to  confer  banking  privileges  on  said  oorapaoy/' 

Section  2d,  afler  providing  that  on  a  failure  of  the  lessees 
to  pay  the  rent,  the  lease  shall  be  forfeited,  etc,  declares: 
''But  the  faith  of  the  state  is  hereby  pledged  to  said  com- 
pany that  they  shaU,  in  no  case,  be  disturbed  by  the  authority 
of  the  state  so  long  as  they  keep  the  contract  on  their  part^ 
and  make  the  payments  when  due." 

By  the  charters  of  the  three  railroad  companies  mentioned 
in  section  11  of  the  lease  act,  said  roads  were  at  that  time  ex- 
empt from  taxation  at  any  higher  or  greater  rate  than  one- 
half  of  one  per  cent,  on  their  net  income.  The  charters  <^ 
the  Central  and  Georgia  Railroads  were  charters  granted  be- 
fore 1863,  and  were  not  under  section  1636  of  the  Code  of 
1863.  The  exemption  of  the  Macon  and  Western  Railroad 
was  under  the  act  of  1869,  and  was  subject  to  withdrawal. 

Held,  1st.  That  this  lease,  with  all  its  incidents,  is  a  oon* 
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tract  between  the  state  of  Georgia  and  the  lees^es ;  that  the 
provisiou  for  a  forfeiture  on  the  failure  to  pay  is  a  provision 
for  the  beaetit  of  the  8tat«,  and  not  of  tlie  lessees,  and  is  op- 
tiooal  on  the  part  of  the  state,  on  a  failure  of  the  lessee 
pay,  aod  stands  on  the  footing  of  the  riglit  of  a  laiidlon 
dispossess  his  tenant  on  a  lireach  of  his  contract. 

2d.  That  by  the  terras  of  the  act  the  lessees,  when  the  I 
was  effected,  became  ipso  Jado  a  corporate  body,  and  1 
and  are  bound  to  accept  corponit«  powers,  as  a  conditioi 
tlie  contract. 

3d.  That  according  to  the  11th  section  of  tlie  lease  act, 
Etate,  npoD  its  part,  stipulated  that  said  lessees  should  I 
the  public  burdens  and  have  the  exemption  of  said  three  i 
roads,  and  the  said  lessees  contracted  that  they  would  un< 
lakesuch  " public  burdens."  That oneof said  "puhlicl 
dens"  wasataxof  one-half  of  one  per  cent,  on  its  net  inct 
and  one  of  said  exemptions  was  that  no  other  or  higher 
should  be  imposed. 

4th.  The  corporate  powers  of  said  Western  and  Atla 
Railroad  Company  stand  upon  the  same  footing  as  the  ol 
rights,  privileges,  and  duties  it  holds  and  is  subject  to  ut 
the  lease  act ;  and  it  holds  them  free  from  any  disturbano 
the  part  of  the  state,  either  by  the  executive  or  legisla 
authority  of  the  state,  so  long  as  they  pay  the  rental — the 
stipulated  of  one-half  of  one  per  cent,  on  their  net  iucc 
and  perform  the  other  duties  undertaken  in  the  contract. 

6th,  If  tiie  tax  act  of  1874  applies  to  the  Western  and 
lantic  Railroad  Company  at  all,  beyond  the  provision  for 
tax  of  one-balf  of  one  per  cent,  on  the  net  iuoome,  it  ii 
violation  of  article  I.,  section  10,  paragrapli  1  of  the  oonsi 
tioQ  of  the  United  States,  and  is  void,  as  impairing  the  ( 
gation  of  the  lease  contract  authorized  by  the  act  of  Oct< 
24th,  1870. 

Wabneb,  Chief  Justice,  concurring. 
The  act  of  1870,  authorizing  the  lease  of  the  Western 
Atlantic  Kailroad,  incorporated  the  lessees  thereof  into  a  I 
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corporate  and  politic,  for  the  terra  of  twenty  years,  and  granted 
to  it  certain  specified  powers  an(]  privileges,  as  specified  in 
the  act  of  incorporation.     By  the  11th  section  of  the  act  it  is 
declared  that  said  company  shall  have  the  same  exemptioDS, 
privileges,  immunities,  rights,  and  gaarantees,  and  Bhail  be 
subject  to  the  same  liabilities,  disabilities,  and  public  fturdeiu, 
as  the  Georgia  Railroad  and  Banking  Company,  the  Central 
Railroad  and  Banking  Company,  and  the  Macon  and  West* 
em  Railroad  Company,  and  no  more,  in  all  cases  where  this 
act  is  silent  and  has  made  no  provision  on  the  subject   One 
of  the  liabilities,  and  public  burdens,  of  at  least  two  of  the 
railroads  mentioned,  was  to  pay  a  tax  to  the  state  n6t  exceed- 
ing one-half  of  one  per  cent,  per  annum  on  the  net  proceeds 
of  its  investments  in  the  one  road,  and  one-half  pf  one  per 
cent,  upon  its  annual  net  income  in  the  other,  and  the  said 
two  roads,  under  the  original  chartera  thereof,  were  exempte<i 
from  a  higher  rate  of  taxation,  and  such  was  the  liability  and 
public  burden  as  to  taxation,  imposed  by  its  charter,  on  the 
Western  and  Atlantic  Railroad  corporation.     The  cbarterto 
the  company  being  &  private  cliarter,  and  the  state  having  re- 
served the  right  to  withdraw  the  francluse  granted,  the  right 
of  the  state  to  do  so  not  being  expressly  negatived  in  the  duir- 
ter,  therefore  it  was  competent  for  the  state,  in  the  exercise  of 
her  sovereign  power  of  taxation,  to  tax  the  actual  value  ofik 
leas^  owned  by  the  company  as  its  property,  in  the  same  man- 
ner as  other  property  oF  the  people  of  the  state  is  taxed,  and 
the  exercise  of  such  power  on  the  part  of  the  state,  as  provid- 
ed in  the  act  of  1874,  did  not  impair  the  obligation  of  the 
contract  made  between  the  state  and  the  company,  for  the 
reason  that  the  state  reserved  the  right  to  do  so  in  making  the 
grant,  which  was  accepted  by  the  company,  with  that  reserva- 
tion on  the  part  of  the  state.     The  judgment  of  the  court  be- 
low should  have  been  that  the  defendant  was  liable  to  be 
taxed  on  the  actual  value  of  the  lease  held  and  owned  by  the 
corporation  as  its  property  in  its  corporate  capacity,  inasmuch 
as  by  the  9th  section  of  the  act  the  lease  is  recc^nized  as  per- 
sonal property. 
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Hesry  Jackson,  alias  Henry  Thomas,  plaintiflF  in  err( 
tw.  The  State  op  Georgia,  defendant  in  error. 

Wlien,  on  the  (rial  of  A  for  murder,  as  principal  in  the  second  degree.  I 
record  of  the  conviction  of  B,  as  principal  in  the  lirst  degree,  was  inl 
duced  as  evidence,  and  A  was  found  guilty  as  such  principal  in  the  seco 
degree,  and  afterwards  B  was  granted  a  new  trial,  upon  which  he  was  fou 

J/e/J,  that  A  ought  to  have  a  new  trial. 

Criminal  law.     Principal  in  the  second  degree.     New  trit 
Before  Judge  Clark.     l;ee  Superior  Court.     March  Ten 

1874. 

The  principle  involved  in  tliis  case  is  so  succinctly  stated 
the  above  head-note  that  s  report  is  deenie<)  unnecessary. 

C.  T.  GooDE ;  D.  A..  Vason,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 

McCay,  Judge. 

There  is  some  little  confusion  in  the  books  as  to  the  use 
a  verdict  of  guilty  or  acquittal  of  ilie  principal  in  the  first  c! 
gree  on  the  trial  of  the  principal  in  the  secomi  degree.  It 
decided  in  28  Georgia  Reports,  217,  that  the  acquittal  of  t 
principal  in  the  first  degree  is  not  a  bar  to  tlic  trial  of  t 
principal  in  the  second  degree;  whilst  in  7  Georgia,  3,  it 
decided  that  the  record  of  the  conviction  of  the  principal 
the  first  df^ree  is  not  only  competent  evidence  against  t 
principal  in  the  second,  but  it  makes  out  a  prima  fade  en 
of  his  (the  principal's  in  thefir8tdegree)guilt.  The  true  d 
tioction,  we  think,  is  this:  the  guilt  of  the  principal  in  the  fii 
^Jt^rte  has  to  be  establisiied  by  the  stiite.  But  the  record 
not  conclusive  pro  or  con,  and  for  the  reason  that  the  defen 
ant  was  not  a  party  to  the  trial.  The  record  either  of  co 
vtction  or  acquittal  may  be  denied.  It  goes  in,  for  what  it 
worth,  to  show  the  feet  of  guilt  or  inuocence,  as  any  otii 
fuct,  but  it  is  not  conclusive.    The  truth  may  be  ahown  I 
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either  party.  lit  this  case,  iiDder  the  ruling  of  thisooDrtiD 
StudstUVa  case,  7  Georgia,  3,  the  record  of  the  convictioD  of 
the  principal  was  used  as  evidence.  What  its  effect  vruve 
do  not  know.  That  effect  it  has  lost  since  a  new  trial  bu 
been  had,  and  he  has  been  fonnd  not  guilty.  Tliisisneff 
evidence,  discovered,  nay  happening,  since  the  former  trial. 
It  would  seem  that  tlie  prisoner  is  entitled  to  a  new  trial  a^  a 
matter  of  course. 
Judgment  reversed. 


Eluck  MoBEtis,   pl^ntiff  in   error,  i».    The   State  of 
Geobqia,  defendant  in  error. 

I.  It  was  not  error  in  the  court  lo  refuse  to  c>iSrge  tie  jury  as  requested  by 
defendant's  counsel,  nor  was  the  charge  erroneous  in  view  of  the  fiets  set 
forth  in  the  record. 

3.  The  exception  to  the  charge  as  Co  the  age  of  the  femaJe,  was  atundoncd 
at  the  hearing,  as  not  properly  certilied  to  by  the  judge. 

Criminal  law.  Rape.  Before 
perior  Court.     November  Term, 

The  court,  in  this  case,  wasrequ 
before  the  defendant  could  be  con 
they  ought  to  be  satisfied  from  the 
entered;  that  the  mere  entering  tl 
ficient  penetration  If  the  oo^na  w 
in  the  least.  The  court  refused  tl 
the  jury  that  slight  penetration  w 

Exception  wbs  taken  to  the  clia 

The  defendant  was  convicted  ( 
assigns  error  upon  the  above  exce 

Geobqe  Kimbrough;  W.  A.  ] 
for  plaintiff  in  error. 

C.  F.  Cbibp,  solicitor  general,  I 
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Calloway  et  al.  vs.  The  People's  Bank  of  Bellefontaine  ei  ai. 

McCa.y,  Judge. 

Whatever  may  have  been  the  ancient  rule  upon  this  subject, 
base<J  as  it  was  upon  untrue  philosophical  notions  as  to  certain 
necessities  of  true  sexual  intercourse,  that  rule  has  entirely 
given  way  to  what  is  now  known  to  be  the  truth,  that  very  slight 
penetration  is  necessary  even  for  the  begetting  of  a  child :  R. 
m,  Hughs,  2  M.  C.  C,  190;  R.  vs.  Charaplin,  C.  &  K.,  746. 
See,  also,  Rapen's  case,  1  East,  P.  C,  498. 

Judgment  affirmed. 


Joseph  Calloway,  executor,  et  aLy  plaintiffs  in  error,  vs. 
The  Pbople's  Bank  of  Bellefontaine  d  al.y  defend- 
ants in  error. 

I.  A  power  in  a  mortgage  to  the  mortgagee  to  sell  the  property  mortgaged 
on  the  failure  of  the  mortgagor  to  pay  the  debt,  at  its  maturity,  is  a  lawful 
power  under  the  laws  of  this  state,  and  is  irrevocable;  and  if  the  mort- 
gage be  duly  recorded,  it  may  be  exercised  as  against  the  mortgagor,  and 
those  claiming  under  him,  either  by  deed,  or  as  purchasers  at  a  judicial 
sale,  under  process  to  which  the  mortgage  is  superior  in  its  lien. 
2.  If  there  be  no  time,  place  or  terms  of  sale,  prescribed  in  the  power  of  sale, 
the  sale   ought  to*  be  as  provided  by  law,  in  cases  of  trustees'  sales,  but 
i(  there  be  a  provision  that  the  mortgagee  shall  advertise  the  time,  place 
and  terms  of  sale,  in  a  prescribed  newspaper,  this  is  in  effect  an  authority 
to  the  mortgagee  to  fix  the  time,  place  and  terms. 
3-  WTiere  one  in  failing  circumstances  made  a  mortgage,  with  a  power  of  sale, 
on  which  he  procured  money  to  be  loaned  to  him,  and  the  power  of  sale 
provided  that  if  the  property  brought  at  the  sale  more  than  the  debt,  the 
surplus  "WBS  to  be  returned  to  the  mortgagor: 
//tr/{/,  that  this  was  not  such  a  reservation  of  a  trust  or  benefit  to  the  mort- 
gagor as   made  the  mortgage  and  power  of  sale  fraudulent,  even  if  the 
mortgagee  knew  that  the  mortgagor  was  of  doubtful  solvency.     And  a 
charge   of  fraud,  based  on  such  facts,  does  not  make  out  a  prima  facie 
case. 

Mortgages.     Powers.     Judicial  sale.    Debtor  and  creditor. 

Fraud.       Before  Judge  HiLL.     Bibb  county.     At  Chambers. 

April  29th,  1876. 
Vol.  liv.  29. 
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Calloway  it  al.  vt.  The  People's  Bank  of  BellefoDlaiDc  tl  al. 

The  People's  Bank  of  Btllefontaine,  and  other  creditnre  of 
one  A.  L.  Maxwell,  filed  tlieir  bill  against  Joseph  Caliowa]r,as 
executor  of  Thomas  H.  Calloway,  deceased,  making  substao- 
tially  the  following  CHfe: 

At  the  April  and  October  terms,  1873,  of  Bibb  snperior 
court,  the  complaiiiauts  obtained  judgments  against  said  A. 
L.  Maxwell  for  about  $10,000  00.   Said  Maxwell  llteu  owoed 
lands  and  (lersnoalty  in  tlieoountiesofBibb,  Jone^aodTnigga, 
the  former  of  the  value  of  $30,000  00,  ami  the  latter  of  lbs 
value  of  $10,000  00.     In  the  early  part  of  the  year  187-t, 
the  executions  based  on  these  judgments  were  levied  on  the 
aforesaid  lands,  and  the  same  were  sold  at  sheriff's  sale  and 
purchased  by  Lanier  &  Anderson,  the  attorneys  for  tlie  pliin- 
lifls  in  fi.  fa.     At  the  time  of  said  sale  there  was  dainted  to 
be  in  existence  a  mortgage,  or  other  iiistnimenl,  previously 
executed  by  said  Maxwell,  on  said  lauds,  in  favor  of  one 
Thomas  H.  Culloway  and  C.  H.  McGeliee,  of  the  state  of  Ten- 
nessee.    Calloway  has  died  and  ia  represented  by  the  defend- 
ant, Josepii  Calloway,  as  his  executor.  Said  defendant  is  now 
advertising  said  property  for  sale,  under  a  power  contained  in 
said  iuetrument,  for  the  purpose  of  paying  a  preten<le<l  debt 
of830,00000,  alleged  to  be  due  to  said  Calloway  and  MtiGeh<^ 
Before  said  lands  were  bi<l  off  as  aforesaid,  i.t  was  agreed  be- 
tween Lanier  &  Anderson  and 
should  purchase  the  same,  the  I 
lege  of  redeeming  the  same  by  [ 
making  satisfiiclory  arrangement 
der  this  agreement,  and   I>elievin 
his  part  of  it,  said  attorneys  did 
sion  of  said  ))roperty.     After  I 
Maxwell  wrote  to  said  attorneys  i 
thing,  and  that  they  must  act  as ' 
to  said  property.     Said  aitorneyi 
ination  into  the  condition  of  the. 
Maxwell,  siuce  said  sheriff's  sal 
be  used  for  farming  purposes  by 
had  collected  no  rents  therefor;  i 
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titles  of  valuable  timber  ami  large  tracts  of  land  to  divere 
persons  (named,)  who  had  not  yet  paid  for  the  same  on  ac- 
count of  doubt  about  the  title;  that  the  personalty  had  bt»en 
sold  in  the  same  manner;  that  Maxwell  had  abandoned  the 
property  and  gone  to  the  state  of  Tennessee. 

At  the  time  of  the  execution  of  the  aforesaid  mortgage 
Maxwell  was  insolvent.  It  was  made  for  the  purpose  of  de- 
frauding his  creditors  of  all  of  his  property,  which  was  loca- 
ted in  Greorgia.  A  benefit  was  therein  reseryeti  to  himself, 
which  made  it  void.  It  was  made  for  the  purpose  of  prefer- 
ring creditors  and  of  securing  pre-existing  debts. 

Complainants  pray  the  writ  of  injunction,  to  be  directed  to 
said  Joseph  Calloway  restraining  him  from  effecting  sale  of 
any  part  of  said  land  until  the  further  order  of  said  court. 
Aho^  to  be  directed  to  the  other  defendants,  (named,)  restrain- 
iiig  them  from  further  trespassing  upon  said  land,  from  cut- 
ting timber,  etc.,  and  from  making  payments  upon  purchases 
made  by  them  except  under  the  order  of  the  court.     Tliey 
pray  the  appointment  of  a  receiver  to  take  charge  of  all  of 
said  property,  real  and  personal,  to  collect  the  rents,  to  take 
an  acoount  of  the  timber  moved  from  said  lands,  to  collect 
remounts  due  by  railroads  and  other  persons  therefor,  to  collei^t 
purchase  money  due,  to  make  contracts  for  the  letting  out  said 
]anAs  for  farming  purposes,  and  for  the  discharge  of  such 
other  duties  as  the  court  may  impose  on  him.     They  pray 
t\\n.t  said  pretended  mortgage  may  be  brought  into  court  and 
its  validity,  amount  due  thereon,  and    priority  determined. 
They  pray  that  their  judgments  may  be  satisfies  I  out  of  the 
j)rooeeds   of  said  property,  and  that  it  may  be  sold  at  such 
times  and  places,  in  such  quantities  and  upon  *such  terms  as 
;nrty  be  deemed  best.     Waiving  discovery,  they  pray  the  writ 
of  subpoena,  etc. 

To  tite  bill  was  attached,  as  ah  exhibit,  the  following  ad- 
v«-rtiijement  : 

"VALUABLE   LANDS   FOR   SALE. 

♦*  By  virtue  of  the  power  vested  in  me  by  a  mortgage  executed  by  A.  L. 
ell    <yT\.  the  loth  day  of  April,  1872,  and  recorded  in  the  clerk's  office 
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of  Jones  county,  in  book  T  of  deeds,  pages  1 73  and  1 74,  on  tbe  nth  dif  of 
April,  1872,  and  recorded  in  the  clerk's  office  of  Twiggs  counlj,  Geotgii.it 
book  O,  pages  643,  644  and  645,  on  the  6lh  day  of  May,  187J,  I  "ill.  "= 
Thursday,  the  iSlb  day  of  May,  1875,  and  from  day  to  day  until  compltlel. 
at  Griswoldville  station,  on  the  Georgia  Central  Railroad,  near  the  line  In- 
tween  the  counties  of  Jones  and  Twiggs,  slate  of  Georgia,  eipose  lopiblic 
sate  to  the  highest  bidder,  for  cash  in  hand,  tbe  following  describcil  Uii^^ 
.  situated  in  the  counties  of  Jones  and  Twiggs,  or  a  suffiiiiency  thereof  V>  PT 
the  debts  and  interest  secured  by  said  mortgage,  and  all  costs,  lo-wit: 

"  These  lands  are  known  as  the  Griswoldville  lands,  lying  from  six  to  U* 
miles  from  the  city  of  Macon.  The  Central  Railroad  tuns  through  dwA. 
Upon  them  are  very  excellent  improvements,  a  splendid  residence,  and  bans, 
and  outhouses  unsurpassed.  Title  in  fee  simple  will  be  made  to  tbe  pur- 
chaser and  purchasers,  as  speci6ed  in  said  mortgage.  Said  lands  11117  be 
sold  in  lots  or  together,  as  1  may  be  able  to  realize  the  best  price,  and  if 
necessary,  to  sell  all  for  the  purposes  of  said  mortgage. 

"  Said  lands  will  be  sold  for  the  benefit  of  the  estate  of  Thomas  H.  Callo- 
way and  Charles  M.  McGehee,  beneficiaries  in  said  mortgage. 

"JOSEPH  CALLOWAY, 
"  Extcitor  ef  Themai  U.  Callaway,  daeosd- 
"  February  16,  1875." 

The  defendant,  Joseph  Oallowny,  demurred  to  said  bill. 
He  also  answer^,  in  brief,  as  follows:  Kdows  iiotbiog  about 
most  of  tlie  matters  set  forth  in  said  bill.  Upon  tbe  death 
of  his  father,  the  testator,  he  and  his  brother  Luke  L  Callo- 
way, the  executors,  discovered  that  Maxwell  was  indebted  to 

the  testator  about  $12,000  00      ^-•';—  ■-  ->-'" "'- 

ment  from  him,  they  filed  a  bi 
court  at  Knoxville,  Tennessee 
proposed  to  pay  them  J6,000  0 
which  they  agreed  to  acce|)t. 
for  the  money',  they  consented  t 
with  an  additional  $10,000  00, 
curity  by  mortgage.  Accordin 
1872,  he  executed  his  note  for 
mortgage  referred  to  in  said  bill 
well  and  the  mortgagees  was,  tl 
etirus  of  money  as  provided  iu 
not  to  be  delayed  by  tlie  necessi 
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but  that  either  one  of  them  might  sell  all  of  saiil  lands,  or  a 
Biiffieiency  thereof  to  pay  all  of  said  iiidehtedness,  iifter  ad- 
verlisiiig  the  time,  place  and  terms  of  sale,  lor  ihe  spiice  of 
t)ij)cty  days  in  one  or  more  new!ipa[)ers  published  in  the  city 
of  Mocoa,  and  that  the  sale  should  be  for  cash  Id  hand. 

At  the  time  of  the  exectilion  of  said  mortgage,  Maxwel 
was  indebted  to  McGehee  in  the  sum  of  $3,600  00.  Th 
/iitler  let  him  have  an  additional  J5,000  00,  making  $8,60 
id  all,  for  which  a  note  was  given,  secured  by  said  raortgngi 
Luke  H,  Calloway  has  eeaseil  to  be  an  executor  of  th 
t*lateof  testator,  and  this  defendant  is  now  the  sole  represent 
ative.  He  is  simply  proceeding  to  enforce  said  mortgage  a 
prtivided  therein. 

To  the  answer  wa.s  attachetl  a  copy  of  the  mortgage,  as  fol 
lows : 

"  This  indenture  made  and  enteretl  into  this  10th  day  o 
April,  1872,  by  and  between  A.  L.  Maxwell,  of  the  city  o 
Jlacon,  state  of  Georgia,  of  the  first  jwrt,  and  Joseph  Callo 
way  and  Luke  Calloway,  executors  of  the  last  will  and  testa 
nient  of  Thomas  H.  Calloway,  deceased,  late  of  Clevelauc 
Dr.iddy  county,  Tennessee,  and  Charles  McGehee,  of  thecil, 
"f  Kuoxville,  Knox  county,  Tennessee,  of  the  second  pari 
witnesselh,  ihat  for  ami  in  consideration  of  the  sum  of  $5  0' 
in  liatiil  paid  to  the  said  Maxwell,  party  of  the  first  part,  am 
ilie  other  good  and  valuable  cousiileralion  hereinafter  ex 
/)resse<I,  the  receipt  of  which  is  hereby  acltnowledgcd,  the  sali 
^faxvrell  has  this  day  bargained  ami  sold,  and  doth  by  thes 
piYsents,  bargain,  sell,  transfer  and  convey  and  confirm  unt 
tiie  saiti  Calloway's  executors,  etc.,  and  said  McGehee,  thei 
ii«irs  and  aiisigns  forever,  in  fee  simple,  the  following  describe< 
liiriils  and  the  improvements  thereon,  situate  in  the  conutiesc 
\'<n<t%  and  Twiggs,  stale  of  Georgia,  lo-wit:       *       o     * 

"  But  this  conveyance  is  made  for  the  following  uses,  trust 
iritl  purposes,  and  none  other,  that  is  to  say:  that,  wherea 
|jt^  said  Maxwell  is  indebted  Xo  the  said  Joseph  and  Luk 
alhtway,  executors,  in  the  sum  of  $16,000  00,  by  note  beai 
ijc-  even  date  herewith,  and  due  one  year  from  dale,  an 
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T    ~  ■    ^       -   -        -     -- 

bearing  interest  from  date  at  ten  per  cent.;  and  to  said  Mo- 
Geliee  in  the  suni4>f  $8,600  00, by  note  bearing  even  date  here* 
with,  and  bearing  interest  at  ten  per  cent,  from  date,  due  one 
year  after  date,  and  to  secure  tlie  prompt  payment  of  both  of 
said  notes,  together  with  the  interest  thereon  accruing,  this 
deed  of  mortgage  is  this  day  made.  Now,  if  the  said  Max- 
well pay,  or  cause  to  be  paid,  said  two  notes  witli  tlie  interest 
thereon,  and  the  cost  of  this  proceeding  at  the  maturity  thereof, 
together  with  any  additional  sum  of  money  that  may  be  fur- 
nished to  said  Maxwell  by  the  said  Calloway's  executors  on 
this  security,  then  and  in  that  case,  all  said  land  hereby  con- 
veyed shall  revert  and  vest  in  the  said  Maxwell  in  fee ;  but 
in  case  said  sums  of  money  and  iutei'est  here  secured,  and  in- 
tended to  be  secured,  are  not  entirely  paid  at  the  maturity  of 
said  notes,  then  the  said  Joseph  Calloway  and  Luke  L.  Cal- 
loway, executors,  etc.,  and  Charles  M.  McGrehee,  or  either  one 
of  them,  acting  for  himself  and  the  others,  or  their  represen- 
tatives or  heirs,  may  sell  off  said  land,  or  a  sufficiency  tliere- 
of,  to  pay  all  of  said  indebtedness  and  interest,  and  may  sell 
the  same  in  lots  separately,  or  several  lots*  together,  as  he%r 
they  may  be  able  to  realize  the  best  prices  therefor,  or  all  to- 
gether,  if  necessary  to  sell  to  pay  said  indebtedness,  after  ad- 
vertising the  time,  place  and  terms  of  sale  for  the  space  of 
ninety  (90)  days,  in  one  or  more  newspapers  published  in  the 
city  of  Macon,  Georgia,  and  said  sale  shall  be  ma<le  for  cash 
in  hand;  and  said  Calloway's  executors,  etc.,  and  said  Mo- 
Gehee,  or  any  one  of  them,  acting  in  the  premises  for  him- 
self and  the  others,  shall  make -the  purchaser  or  purchasers 
of  said  land,  a  title  in  fee  simple  to  said  land  so  sold  by  them 
or  either  of  them  as  herein  provided,  thereby  divesting  out  of 
said  Maxwell  all  right,  and  title  and  equity  that  he  may  have 
in  said  land,  and  vest  the  same  in  the  purchaser  or  purchasers, 
as  the  case  may  be,  after  satisfying  in  full  said  notes  and  in- 
terest, and  the  charges  of  this  proceeding  and  costs  of  sale, 
together  with  any  other  sum  that  may  be  advanced  to  said 
Maxwell  by  either  of  said  [Kxrties  of  the  second  {mrt  hereto; 
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if  anytliing  etill  remaius  iu  tlie  liatids  of  said  beneficiaries,  or 
eitlierof  them,  tlie  same  will  be  paid  to  said  Maxwell, 

"Id  teetimony  whereof  I,  the  said  Maxwell,  do  iiereunto 
aubscribe  my  name  and  affix  my  seul,  this  the  day  and  date 
first  above  written." 

Recorded  in  the  clerk's  office  of  Twiggs  county  od  May 
6tli,  1872. 

Recorded  in  the  clerk's  office  of  Jones  county  on  April 
24cli,  1872. 

Tile  injunction  was  granted  as  prayed  for  as  against  the  de- 
fendant Calloway,  executor,  and  the  hearing  of  tlie  motion  as 
to  the  other  defendants  was  Ciontinued.  To  this  ruling,  Gal- 
loway, executor,  excepted, 

D.  A.  Wai.ebr,  for  plainlilf  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendants. 

McCay,  Judge. 

'l.  The  decisions  of  this  court  in  1  Kelly,  176;  21  Geor- 
gia, 408  ;  36  Ibid.,  344 ;  7  Ibid,,  184,  and  the  provision  of 
the  Code,  section  1954,  whilst  they  uU  are  to  the  effect  that 
a  mortgage  in  this  state  conveys  no  title,  no  estate,  yet  they, 
none  of  them,  go  to  the  extent  that  the  mortgagee  has  no  tn- 
iereat  in  the  thing  mortgaged.  Indeed,  there  is  nothing  in 
these  decisions  as  to  the  nature  of  a  morl^ge,  except,  |)er- 
haps,  as  to  the  remedy  of  the  mortgagee,  that  is  diUerent 
from  the  views  of  courts  of  equity  in  England,  as  to  the 
nature  of  a  morlgage.  In  Addison  on  Contracts,  297,' it  in 
said  that  "  a  court  of  chancery  regards  a  mortgage  as  a  mere 
security  for  the  ])nyment  of  a  debt.  The  mortgagor  is  con- 
sidered in  equity  the  owner  of  the  estate.  This  equitable  in- 
terest in  the  land  is  denominated  the  equity  of  redemption, 
an<l  is,  in  truth,  the  mortgagor's  old  estate  unaHected  iu  equi- 
ty by  the  l^al  forfeiture,  but  encumbered  with  the  lien  of  the 
pledge.  There  may  be  a  seizin  of  it  just  the  same  as  of  any 
other  estate.     It  may  be  devised,  granted,  mortgaged,  or  ^n- 
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tailed  with  remainders,  and  it  will  follow  the  same  line  of 
descent,  as  if  no  mortgage  had  been  made/'     And  he  refiss 
to  numerous  authorities  to  sustain  this  view.     This  coart  in- 
tended, doubtless,  nothing  more  than  this,  when  they  say  tliat 
a  mortgage  conveys  no  title  in  this  state.     Our  blended  system 
of  law  aud  equity,  makes  of  a  mortgage  what  it,  in  iact,  is  in 
practice,  notwithstanding  the  formal  rules  of  law.  Neither  tiiis 
court,  nor  the  Co<le,  has  said  that  the  mortgagee  has  no  interesL 
The  language  is,  it  passes  no  title.     This  was  trne  in  equi^  ia 
England,  and  yet  a  mortgagee  was  constantly  recognised  as 
as  having  an  interest,  and  an  interest,  too,  in  the  land.    So  &r 
as  that  interest  was  concerned,  he  was  treated  as  a  purdiaaer, 
and  not  as  a  general  creditor,  even  bj  judgment.    He  could  re- 
strain the  mortgagor  from  waste :  3  Atk.,  723 ;  /6kI.,  210. 
And  this  is  doubtless  true  under  our  law.  If  he  took  his  mortr 
gage  without  notice  of  a  prior  title,  he  was,  and  is  treated  as 
a  purchaser:  Code,  sections  1966,  1957.     He   may  prevent 
the  removal  of  personal  property  mortgaged,  and  require 
bond  even  of  a  purchaser  at  public  sale:  Code  section  1968. 
Indeed,  we  know  of  hardly  any  right  which  a  mortgagee  bad 
in  equity  in  England  that  he  has  not  liere  with  a  mortgage 
drawn  to  nieet  his  case.     It  must  be  noticed  tliat  our  Code 
does  not  n^ative  any  limitation  or  right  which  the  parties 
may  put  in  a  mortgage.    It  simply  defines  what  a  mortgage 
is,  and  says,  a  mortgage,  to  wit:  a  contract  coutaiuing  the 
terms  specified,  conveys  no  title.     It  does  not  say  that  tJbe 
*  {larties  may  not  add  to  these  terms  other  terms ;  that  they 
may  not  stipulate  who  shall  have  the  |)ossession,  and  how  the 
pledge  may  be  enforced.     The  truth  is,  nothing  more  was  in- 
tended, as  we  have  said,  than  to  declare  that  in  this  state  % 
simple  mortgage  was  not  a  ffHe  on  condition,  as  it  was  held 
in  the  English  common  law  courts,  but  that  it  was  what  the 
English  chancery  court  held  iir  to.be,>a  'security,  a  pledge  tut 
the  payment  of  money  or  other  liability  ;  what  indeed  it,  in 
fact,  is  even  in  England,  since  the  mortgagor  may  alwajs 
make  it  this  by  appeal  to  the  chancery  court.     This 
of  the  Code  does  not  cover,  say  a  deed  absolute  on  its  i 
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wiib  a  parol  coDdition,  or  even  a  written  condition  as  a  separate 
iu8trament.     Is  not  thai  a  titlef  so  far  as  an  innocent  pur- 
chaser is  concerned?     Nor  does  it  cover  any  of  the  cases  of 
trust  deeds,  with  conditions  of  sale  and  payment,  as  assign- 
ments for  benefit  of  creditors,  etc.     Nor  is  there  anything  to 
prevent  a  power  of  sale.     That  is  more  than  a  mortgage,  and 
does  not  come  within  the  definition.     We  see  nothing  in  the 
Code  to  limit  the  power  of  contracting  as  is  contended  for. 
Men  have  a  right  to  do  with  their  own  as  they  will,  and 
the  law  ought  not  to  be  construed  to  limit  that  right,  un- 
less it  be  very  plain.     "  Coiiaeiiaus  facit  legem,'^  is  one  of  the 
most  ancient  and  universal  maxims  of  the  law.     Since  it  is 
not  the  object  of  society  to  limit  men  in  the  disposition  they 
see  fit  to  make  of  their  own  property,  unless  some  decided 
public  good  is  to  be  attained.     This  court  decided  in  the  case 
of  Hoss  V8.  VasoUf  37  Georgia,  66,  that  a  power  of  sale  might 
be  attached  to  a  mortgage  in  this  state,  and  we  see  no  reason 
to  reverse  it.     It  is  in  accord  with  the  rulings  of  the  English 
ciiancery  courts,  where  a  mortgage  is  just   what  it  is  here : 
2  Sugden  on  Vendors,  188;  2  Spence  E.,  634;  36  Penn., 
151  ;  2  Story  Eq.,  1027  ;  Perry  on  Trusts,  302,  etc.     The 
idea  is,  we  .think,  a  fanciful  one,  that  such  a  power  is   not 
coupled  with  an  interest.     The  mortgagee  Aaa,  as  we  have 
seen,  an  interest,  and  an  interest  in  the  thing.     It  is  pledged 
to  him;  he  is.  a  purchaser  of  that  interest,  and  a  court  of 
equity  will  protect  him  in  it,  and  will  protect  it  for  him.   We 
see  nothing  in  this  declaration  of  the  Code,  that  a  mortgage 
is  only  a  security ;  that  negatives  the  idea  that  a  power  to  sell, 
in  a  mortgage,  is  a  power  coupled  with  an  interest.     The  two 
ideas  are  just  as  consistent  and  harmonious  as  the  idea  of  the 
English  chancery  court  as  to  the  nature  of  a  mortgage,  was 
with  a  power  of  sale.     Indeed,  it  is  mainly  in  chancery  courts, 
all  of  .which  treat  a  mortgage  as  only  a  security,  and  uni- 
formly recognize  the  property  to  belong  to  the  mortgagee,  that 
the  whole  doctrine  of  powers  to  sell,  attached  to  a  mortgage, 
is  expounded  and  announced.    We  are  clear,  therefore,  that 
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tliis  18  a  good  power  of  sale,  and  that  it  may  l)e  exercised  ao- 
cordrng  to  its  terms,  fairly  aud  honestly  pursued. 

2.  We  recognize  the  rule  tliat  such  iK)wers  are  to  be  strictly 
pursued,  an<l  to  be  honestly  and  fairly  exercised.    It  is  troe, 
too,  that  if  no  time,  place  or  manner  be  pointed  out  in  the 
deed,  that  the  mode  ordinarily  pointed  out  by  law  for  pnblk 
sales  ought,  in  our  judgment,  to  be  pursued.     This  is  in  ac- 
cord with  the  spirit  of  our  law  as  indicated  by  the  provisions 
for  executors  and  trustees:  Code,  sections  2328,  2567.    This 
deed  clearly  contemplates  a  public  sale.     It  fixes  the  time,  it 
provides  for  the  advertisement  and  fixes  the  time  of  publica- 
tion; it  leaves  nothing  o^^en  but  the  place;  but  in  effect  it  also 
covers  that.     To  effect  the  sale,  as  contemplated,  of  these  nu- 
merous lots  in  the  two  counties  in  which  they  lie,  at  the  court- 
house of  each  county,  would  require  two  sales.     It  is  plainly 
contemplated  there  shall  be  but  one.     The  authority  also  is 
express,  to  sell  in  one  body  if  it  be  thought  best.     This  woiiW 
be  impossible  if  the  sale  were,  to  be  at  the  two  court-houses. 
There  is,  therelbre,  in  effect,  no  necessary  detail  left  undeter- 
mined by  the  power  itself.     We  are  constrained  to  say  that 
the  advertisement,  as  to  the  day  of  sale,  is  not  fixed  and 
certain.     There  is  an  evident  mistake.     The  «lay  of  the  week 
and  the  day  of  the  month  are  not  coincident;  which  is  the 
day  intended?    As,  however,  the  day  is  past  aud  a  new  day 
must  be  fixed,  we  think  that  mistake  is  now  immaterial. 

3.  The  charge  of  fVaud  is  entirely  too  vague  and  indefinite. 
No  facts  are  stated.  There  is  nothing  fraudulent,  in  what  is 
stated.  One,  even  an  insolvent,  may  bona  fide  make  a  mort- 
gage, especially  a  mortgage  to  secure  a  debt  then  contracteci 
The  surplus  in  such  a  case  is  no  benefit  to  himself.  The  land 
is  subject  to  his  creditors:  Code,  section  1952;  47  Georgia,  82. 
On  the  whole,  we  think  the  injunction  ought  not  to  have  been 
granted.  The  charges  in  the  bill  make  out  no  eq^uitable 
ground  for  its  use,  and  we  reverse  the  judgment. 

Judgment  reversed. 
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Belle  Virgin  et  al,y  plaintiffs  in  error,  t?«.  John  T.  Wing- 
field,  administrator,  defendant  in  error. 

I.  Where  land  was  settled  on  a  trustee  for  the  use  of  the  wife  and  family  of 

A,  and  at  the  death  of  A  and  wife,  to  their  children,  and  A,  purporting 

to  act  as  "trustees  of  his  wife,"  sold  the  property  to  B: 
ffeldf  that  on  the  trial  of  a  bill  filed  by  the  children  against  B*s  executor,  to 
^  recover  the  property,  A  is  a  competent  witness  to  show  that  B  knew  the 

truth  as  to  the  trust  and  its  nature,  and  acted  with  full  knowledge  thereof; 

nor  does  the  death  of  B  render  A  incompetent,  since  the  issue  on  trial  is 

not  any  contract  between  A  and  B. 

2.  In  this  state,  if  one  buy  land  and  go  into  possession  thereof,  with  a  full 
knowledge,  in  fact,  that  this  vendor  has  no  right  to  sell,  and  no  title  to  con- 
vey, this  is  evidence  to  go  to  the  jury,  upon  the  question  of  the  bona  fides 
of  his  possession. 

3.  As,  in  our  judgment,  the  evidence  of  Weems  was  both  com|>etent  and 
material,  and  had  it  not  been  ruled  out,  would  have  made  a  case  proper  to 
be  submitted  to  the  jury  on  the  bona  fides  of  Wiley's  possession,  we  think 
there  ought  to  be  a  new  trial. 

Trusts.  Witness.  Prescription.  Possession.  Before  Judge 
Pottle.     Wilkes  Superior  Court.     November  Terra,  1874. 

This  is  the  second  time  this  case  has  been  before  thiscoiirt: 
See  b\st  Georgia  Reports,  139. 

The  childreu  of  John  B.  and  Elizabeth  Weems,  filet]  their 
bill  against  Wingfield,  a<lministrator  of  Nicholas  Wylie,  de- 
ceased, makings  in  brief,  this  case : 

Soon  afler  the  marriage  of  the  said  John  B.  and  Elizabeth, 
they  entered  into  a  contract  with  each  other,  and  with  Samuel 
B.  Wingfield  as  trustee,  by  which  they  eonveye<l  to  the  latter 
aU  proi)erty  which  should  come  to  the  said  Eliziibeth,  as  her 
share  in  the  estate  of  her  father,  in  trust  for  the  sole  and  sep- 
arate use  of  the  said  Elizabeth  and  her  children  born,  and  to 
1)6  lK)rn,  free  from  the  liabilities,  etc.,  of  her  said  husband. 
Tins  instrument  further  provided  that  upon  the  death  of  tiie 
hu8l>and  and  wife,  the  said  property,  with  any  accumulations 
tliat  may  have  been  made,  should  be  equally  divided  between 
the.  children.  *  The  said  Elizabeth  is  dead,  but  John  B.  still 
survives.  Under  this  conveyance  a  certain  piece  of  real  es- 
tate in  the  town  of  Washington  passed  to  such  trustee.    With- 
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out  any  authority  whatever,  the  said  John  B.,  on  November 
14th,  1«63,  sold  this  properly  to  Nicholas  Wylie,  for  $17,- 
500  00,  in  Confederate  money,  then  only  of  the  value  of  ten 
cents  in  the  dollar.     Wylie  purchased  with  full  notice  of  the 
facts  herein  charged,  both  constructive  and  actual.    On  Octo- 
ber lOtli,  1864,  the  said  Weems  and  Wylie  applied  to  Sam- 
uel B.  Wingfield,  as  trustee,  for  a  conveyance  to  said  pro|)erly, 
and  by  false  representations  and  undue  influence  brought  to 
bear  upon  him,  and  upon  the  said  Elizadeth,  induced  them 
to  join  in  the  execution  of  a  deed  to  said  Wylie.    For  this 
instrument  no  consideration  whatever  was  ever  paid.    Wylie 
has  been  in  possession  of  said  property  from  the  time  of  said 
sale  until  he  died  in  the  year   1871,. enjoying  the  rents  and 
profits,  worth  $1,000  00  per  annum.     From  his  death  to  the 
present  time,  his  administrator  has  been  in  full  control  of  the 
same. 

Pray  that  the  aforesaid  deeds  may  be  canceled  and  set  aside, 
and  the  trust  restored;  that  said  administrator  be  required. to 
restore  the  possession  of  said  property  and  to  account  for  the 
rents  and  profits. 

The  defendant  set  up  title  by  prescription,  relying,  to  sus- 
tain the  same,  upon  said  deeds,  and  seven  years'  possession 
thereunder,  before  the  filiitg  of  this  bill. 

To  meet  this  defense  the  complainants  amended  their  bill, 
alleging  that  Nicholas  Wylie  at  the  time  of  such  purchase 
from  John  B.  Weems,  not  only  had  full,  actual  notice  of  the 
aforesaid  trust,  but  bought  with  the  intent  to  defraud  them; 
that  his  title  and  possession  were  therefore  fraudulent  and  in 
DO  sense  bona  fide. 

In  the  course  of  the  trial  the  complainants  oflFered  the  evi- 
dence of  John  B.  Weems  to  the  following  effect:  Was  not 
present  when  Samuel  Wingfield,  trustee,  made  the  deed  to 
Wylie.  No  consideration  was  paid  for  the  same,  but  the  lat- 
ter had  previously  paid  to  witness  $18,000  00  in  Confederate 
money,  for  the  premises.  It  was  paid  to  witness  as  trustee, 
Wylie  had  full  knowledge  of  the  trust  oVer  said  property. 
The  notice  of  the  trust  was  conveyed  to  iiim  by  witness  in 
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interview  about  tlie  coiitemj>late<l   purchase,  and  aflsr  the 
terms  had  bren  agreed  on.     Witrn-as  advised  liiiti  that  he  was 
truatfie  for  his  wife  and  children,  and  that  in  his  judgment  an 
order  of  the  su(>erior  court  was  necessary  to  authorize  him  to 
make  a  good  title.     Wylie  replied  that  be  had  taken  counst' 
was  twenty-one  years  of  f^e  and  knew  what  be  was  doin 
When  he  spoke  to  witness  about  the  second  deed  tlie  matt 
\Ta8  fully  discussed,  and  he  remarked  that  all  he  wantetl  w 
llie  signature  of  witness'  wife. 

Tliis  evidence  was  objected  to  by  tlie  ilefendant  on  tl 
ground  that  Weems  was  aa  incompetent  witness,  as  Wyl 
was  dead.  The  objeclioD  was  sustained,  and  the  complai 
ants  excepted. 

Uther  evidence  was  introduced  for  the  complainants,  sho^ 
ing  the  property  in  controversy  to  have  been  worth  fro 
$S,000  00  to  89,000  00,  and  from  $700  00  to  $800  00  p 
annum  rent;  that  Wylie  bad  moved  some  outhouses  off  t 
place  worth  $750  00;  that  lie  bad  stated  his  reason  for  r 
moving  such  buildings  and  not  putting  repaii's  on  the  pla 
was,  so  that  if  complainants  got  the  property  back  they  wou 
get  the  goose  and  not  the  feathers ;  that  Wylie,  for  the  ye 
1866,  only  gave  in  town  |)roperty  to  the  amount  of  $6,000  1 
for  taxation;  that  be  then  owned  a  house  and  lot  in  tov 
worth  $5,000  00  or  $6,000  00,  besides  otiier  property. 

At  the  close  of  complainants'  testimony,  on  motion  of  d 
fendant,  a  non-suit  was  ordered,  and  the  former  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  e 
ccption, 

Va8on& Davis;  W.M:.&M.  P.  Reese;  John  C.  Rbe 
for  plaintiBs  in  error. 

R.  Toombs,  for  defendant. 
McCav,  Judge. 

I.  The  issue  on  trial  here  was  the  right  of  the  complai 
ftuts  to  this  land,  and  the  transaction  between  Weema  ai 


454  SUPREME  COURT  OF  GEOROIA. 

Virgin  et  al,  vs.  Wingfield. 

Wylie  is  not  any  transaction  of  the  plaintifls  or  tlieir  ageirt- 
with  him.  Weems  is  not  the  other  party  to  the  suit,  or  one 
of  the  other  parties,  nor  do  the  oomphiinants  claim  uoder 
him.  They  propose  to  prove  a  feet  by  Weems,  showing  Wy- 
lie's  knowledge,  and  if  Weems  is  to  be  excluded  because  that 
fact  transpired  in  a  transaction  between  Wcetns  and  Wylie, 
under  which  the  complainants  set  up  no  rights,  but  on  the 
contrary  repudiate,  the  death  of  a  man  would  almost  wipe  oat 
the  evidence  of  his  acts. 

2.  We  think,  too,  that  Weems'  evidence  is  material.    The 
sole  defense  of  the  defendant  is  the  statute  of  prescription. 
Under  our  law  that  cannot  be  relie«l  on  successfully  if  the 
possession  be  fraudulent,  or  if  the  color  of  title  be  frandulent 
This  court  held,  in  the  case  of  MoAmy  vs.  ERgdon^  50  Otor- 
<7m,  629,  that  one  who  buys  land  from  a  mere  squaUer,  know- 
ing that  he  is  such,  cannot  rely  upon  a  title  so  obtained  as  a 
prescriptive  title.     Our  Code,  section  2679,  provides  that  a 
possession^  to  be  a<l verse,  must  not  have  originated  in  franA; 
and  again,  section  2683,  that  there  must  be  color  of  title,  and 
that  no  prescription  can  be  based  on  a  color  of  title  that  is 
forged  or  fraudulent.     W^  hayft  hehj,  i»  japvAml  cases,  that 
conatructim  notice  does  not  make  a  title  fniudulcnt;  tliatthe 
law  will  not  infer  fraud  in  such  cases  from  negligence;  tliat 
the  fraud  contemplated  must  be  some  conscious,  actual  wrong, 
something  which  shows  that  the  party  charge<1  was  acting  in 
bad  faith,  was  doing  what  he  must  have  known  was  wrong 
and  unfair:  McAmy  vs,  Higdon,  60  Oeargia,  629;  Smith  vs. 
Wright,  43  Ibid.,  291 ;  Broion  vs.  Wells,  44  Ibid.,  573.  Un- 
der  the  testimony  of  Weems  it  appears  that  Wylie  knew  all 
about  the  trust  deed — the  right  of  the  children — knew  that 
Wingfield  was  the  trustee  and  not  Weems,  and  that  Weems 
had  no  right  to  sell;  at  any  rate,  under  his  testimony,  the  jary 
might  have  so  found.    We  are  of  the  opinion  that  if  this  lie  ao ; 
if  Wylie  took  Weems'  dee<l,And  paid  the  Confederate  money, 
knowing  all  the  facts  and  intending  to  take  the  risk,  hoping 
he  would  not  be  disturbed — trading  on  the  power  of  Weems 
to  control  his  wife  and  chihiren;  if  he  knew  he  was  getting 
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what  Weems  liad  no  legal  right  to  sell  and  put  him  in  pos- 
session of,  and  was  ready  to  use  up  the  kernel  and  leave  tlie 
children  the  husks;  that  this  is  evidence  to  go  to  the  jury,  on 
whicii  it  is  conn>etent  for  them  to  find  tliis  deed  from  Weems 
ami  the  possession  acquired  under  it  frmuluhnt, 

3.  We  do  not  say  it  was  fraudulent,  but  that  under  Weems' 
and  the  other  testimony,  the  case  was  one  for  the  jury.  If  the 
original  dee«l,  and  the  possession  was  fraudulent — and  nothing 
was  paid  for  the  secon*!  deed — ^and  the  trustee  got  nothing, 
it  would  be  only  an  additional  fraud.  All  this,  however,  was 
for  the  jury.  We  express  no  opinion  as  to  what  the  jury  ought 
to  find.  We  simply  say  that  it  would  not,  with  Weems' 
testimony  in,  be  a  case  for  non-suit:  See  the  casrs  of  Grayvs, 
O'Neal,  12  Georgia,  42-1.  See,  also,  17  Georgia,  574;  20 
Ihid,,  480;  35  Ibid.,  132;  37  Ibid.,  26;  26  Ibid.,  617;  32 
Ibid.,  400. 

These  cases  establish  that  if  there  be  any  evidence  for  the 
plaintiff,  he  has  a  right  to  go  to  the  jury.  The  case  of  Tison 
vs.  Yavm,  15  Georgia^  goes  very  far. 

Judgment  reversed. 


CiiARLES  G.  Pi.ATEN,  relator,  vs.  James  Johnson,  judge, 

respondent. 

The  presiding  judge  entered  on  a  bill  of  exceptions  forwarded  to  him,  the 
following  indorsement:  "  You  presented  a  petition  for  mandamus.  I  refused 
to  make  it  absolute.  This  was  all  that  was  done  by  me.  I  cannot  certify 
other  matters."  This  paper  was  presented  and  signed  as  above  stated, 
more  thaft  thirty  days  after  the  adjournment  of  the  court  at  which  the  de- 
cision complained  of  was  rendered.  The  judge  returned  it  to  the  except- 
ing party,  who  filed  it  and  had  it  forwarded  to  this  court,  treating  it  as  a 
complete  bill  of  exceptions.  Service  was  not  perfected  on  the  defendant 
within  ten  days  from  the  date  of  the  indorsement  aforesaid.  During  the 
present  term  of  this  court,  to  which  the  case  was  returned,  the  plaintiff  ap- 
plied for  a  mandamus  requiring  the  judge  to  specify  in  his  certificate  (the 
indorsement  aforesaid)  the  cause  of  delay  in  signing  and  certifying  the 
same: 
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Heldt  that  as  the  plaintiff  had  treated  the  bill  of  exceptions,  with  theindoise* 
ment  thereon,  as  complete,  it  should  have  been  served  on  the  defendant 
within  the  time  prescribed  by  law,  and  as  this  was  not  done,  a  mandamus 
will  not  issue -requiring  the  judge  to  do  that  which  when  perfonned  would 
not  give  the  case  a  standing  in  this  court.     (R.) 

Mandamus.    Practice  before  the  Supreme  Court   January 
Term,  1876. 

At  the  May  term,  1874,  of  Chatham  superior  court,  Judge 
James  Johnson  presiding,  Platen  asked  a  maru&imtM  against 
William  J.  Clements,  clerk  of  said  court,  requiring  him  to 
enter  a  motion  for  a  new  trial  in  the  case  of  Charles  G.  Platen 
V8.  Richard  D.  Arnold,  u|K)n  the  docket.  The  mandamus 
was  refused.  The  court  adjourned  on  Julj  2d.  He  pre- 
sented liis  bill  of  exceptions,  containing  numerous  recitals 
and  assigning  various  errors,  upon  which  the  judge  indoned 

as  follows: 

"Chambers,  August  24th,  1874. 

"You  presented  a  petition  for  mandamvs.  I  refused  to 
make  it  absolute.  1'his  is  all  that  was  done  by  me.  I  can- 
not certify  other  matters. 

(Signed)  "  J.  Johnson,  Judffe  8,  C.  C.  C. 

This  bill  of  exceptions  was  filed  and  forwarded  to  this  court 
It  was  not  served  on  the  defendant  therein  until  January  22d, 
1875. 

Platen  presented  his  petitition  for  a  mandamui  against 
Judge  Johnson,  requiring  him  to  show  cause  why  he  shoald 
not  stat€  in  his  certificate  to  the  aforesaid  bill  of  exceptions, 
the  cause  of  delay  in  signing  and  certifying  the  same.  He 
alleged  that  on  July  23d,  1874,  he  mailed  to  Judge  Johnsoa 
a  bill  of 'exceptions  in  the  aforesaid  case,  which  said  judge  re- 
turned on  the  27tli  of  same  month,  with  his  objections,  ia 
writing,  to  signing  the  same,  indorsed  thereon.  That  on  An* 
gust  the  20th,  he  forwarded  the  bill  of  exceptions  now  in  this 
court  which  was  returned  with  the  aforesaid  certificate. 

The  mandamus  was  refused,  the  court  enunciating  the  prin- 
ciples embraced  in  the  above  head-note. 
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Charles  G.  Platen,  in  propria  peraona^  for  the  relator. 

No  appearance  contra.  , 

McCay,  Judge. 

We  granted  a  mandamus  to  perfect  the  record  in  this  case, 
on  the  idea  that  the  original  bill  of  exceptions  was  served.     It 
now  appears  that  this  was  not  the  case.     The  record,  when  it 
came  here,  showed  that  it  was  offered  to  be  filed  in  the  clerk's 
office  within  the  fifteen  days  fixed  by  the  statute.  Code,  4262, 
after  the  signing  of  the  certificate.     The  refusal  of  the  clerk 
to  permit  the  filing,  we  have  corrected,  and  under  our  order, 
lie  lias  sent  up  the  record.     It  now  appears  that  the  original 
bill  of  exceptions,  as  signed,  was  never  served  on  the  defend- 
ant in  error  within  ten  days  after  signature  by  the  judge, 
as  required  by  section  4259  of  the  Code.     This  is  fatal.     The 
only  reply  to  this  is  that  the  certificate  does  not  show  that  the 
certificate  was  within  thirty  days,  as  required  bylaw,  and  that 
it  was  necessary  to  explain  that  before  the  case  was  completely 
here.    But  the  whole  case  goes  on  the  idea  that  the  certificate 
was  made  before  the  oflfer  to  file,  and  the  record  is  here,  on 
that  a&sumption.     The  motion  to  have  the  judge  correct  his 
certificate  by  explaining  the  cause  of  the  delay,  is  only  to 
make  the  record  show  on  its  face  the  facts.     This  case  was 
not  served  on  the  defendant  according  to  law,  and  must  be  dis- 
missed.   It  would  be  a  simple  waste  of  time,  paper  and  oflS- 
cial  action,  to  cause  the  judge  to  explain  the  reason  of  the  de- 
lay in  signing  the  bill  of  exceptions  when,  in  fact,  if  that  ex- 
j>lanation  were  now  in  the  certificate,  the  case  would  necessa- 
rily have  to  be  dismissed,  because  no  notice  was  given  to  the 
defendant  in  error,  as  the  law  requires,  within  ten  days  after 
the  signing  of  the  bill  of  exceptions. 
Mandamus  refused. 


Vol.  liv.  30. 
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Patrick  Eoach,  plaintiff  in  error,  t?«.  Henry  Sulteb,  de- 
fendant in  error. 

1.  When  a  hill  of  exceptions  was  filed  to  the  judgment  of  the  city  court  of 
Savannah,  on  the  ground  that  the  verdict  was  contrary  to  the  evidence,  and 
was  dismissed  by  this  court : 

//e/d,  that  the  party  complaining  might  still  file  a  certiorari  to  the  soperior 
court  within  three  months  from  the  dismissal  of  the  case  in  this  court. 

2.  Under  the  facts  as  set  forth  in  the  record,  it  was  not  error  in  the  judge  of 
the  superior  court  of  Chatham  county  to  refuse  to  sanction  the  certiffrari. 
Substantial  justice,  according  to  the  evidence,  was  done  by  the  verdict  d 
the  jury. 

Gegtiorari.  Statute  of  limitations.  New  trial.  Before  Judge 
James  Johnson.  Chatham  county.  At  Chambers.  June  25, 
1874. 

At  the  May  term,  1873,  of  the  city  court  of  Savannah,  the 
above  stated  cause  was  tried,  and  resulted  in  a  verdict  in  fever 
of  the  plaintiff,  Suiter.     Roach  brought  said  cause,  by  writ 
of  error,  to  this  court.     All  the  errors  complained  of  may  be 
comprised  in  the  two  general  grounds  that  the  verdict  was 
contrary  to  the  law  and  the  evidence.    No  motion  for  a  new 
trial  was  made.     When  the  case  was  called  in  this  court,  oo 
motion  of  counsel  for  defendant  in  error,  the  writ  of  error 
was  dismissed:  See  51  Georgia  BeportSy  169.    This  judgment 
was  entered  in  said  city  court  on  Jtme  22d,  1874.    On  June 
25th  Roach  presented  his  petition  for  certiorari  to  the  judge 
of  the  superior  court,  who  refused  to  sanction  the  same.     To 
this  ruling  the  petitioner  excepted. 

One  ground  of  objection  to  the  petition  was  that  it  was  too 
late.  The  other,  that  substantial  justice  had  been  done  by  the 
verdict.  To  report  the  latter  would  illustrate  no  principle  of 
law. 

John  M.  Guerrard,  by  brief,  for  plaintiff  in  error. 
T.  R.  Mills,  Jr.,  by  A.  B.  Smith,  for  defentlant 
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McCay,  Judge. 

1.  T!ie  constitiifion  gives  a  writ  of  error  to  this  court  fro 
the  decisions  of  the  city  court,  and  there  is,  aI)K>,  by  the  co 
stitiition,  a  certiorari  allowwl  to  issue  by  tfie  judge  of  the  s 
|>crior  court  to  correct  the  errors  of  all  inferior  judicatur* 
0(1  the  wHt  of  error  filed  to  this  court  the  plaintiff's  case  w 
dimaiesed.  Until  that  dismissal  was  had  the  case  was  ti 
filially  disiroeed  of  by  the  city  court.  Its  judgment  was  su 
peiiiled,  superseded  by  the  writ  of  error.  Under  the  decisii 
of  this  court,  in  22  Georgia,  359,  the  party  had  liis  thr 
months  from  the  dismissal  to  ap^ly  for  his  new  proceeding. 

2.  But  we  think  the  court  was  right  in  refusing  the  cen 
omri  on  the  merits.  It  is  true  that  the  weight  of  eviden 
nas  in  favor  of  the  idea  that  this  was  a  mortgage  and  not 
i^le.  But  the  jiapers  and  the  evidence  of  the  plaintiff  wt 
on  ihe  side  of  a  sale,  and  it  wa^  competent  for  the  jury,  uud 
tlie  evidence,  su  to  find.  Under  this  view  of  it,  b  not  t 
verdict  sustainable  by  the  evidence?  The  wagons  and  t 
hiimess  seem  to  be  still  intact,  and  even  the  defendant  bel< 
admits  that  it  was  the  interest  of  both  parties  that  the  hort 
bought  should  take  the  place  of  the  mules.  Tliis  wou 
leave  in  the  possession  of  the  defendant  in  the  action  in  t 
city  court  a  plenty  of  property  to  justily  the  verdict, 
money  verdict  was  competent,  in  the  election  of  the  plainti 
under  section  3564  of  the  Code.  On  the  whole,  as  subsla 
tial  justice  ia  done,  as  the  certiorari  turns  upon  a  pun 
(eoimical  idea,  and  the  verdict  is  for  about  what  the  defeoda 
himself  admits  he  is  due  the  other,  we  think  the  verd 
ought  to  stand. 

Judgment  affirmed. 


Oakley  Mills  Mandfacturinq  Company,  plaintiff 

error,  m.  E.  A.  Neese,  for  use,  etc.,  defendant  in  error. 

When,  in  a  suit  for  flooding  plaintitT's  land  by  back-waler  Crom  a  mill-dair 

appeared  that  the  defendant  had  nn  undoubted  right  lo  flovf  ihc  water  o 
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the  land  of  plaintiff,  to  the  extent  that  it  wat  overflowed  by  a  dam  existing 
in  1857 : 
Held,  that  a  verdict  for  the  plaintiff  for  ^550  00  damages  is  not  sustained  b; 
proof  that  there  is  at  present  a  greater  overflow  than  was  in  1857,  and 
that  more  land  is  covered,  there  being  nothing  in  the  evidence  to  show 
how  much  more,  or  any  evidence  to  indicate  the  amount  of  the  damage 
caused  by  the  increased  overflow. 

Damages.    Before  Judge  Knioht.    Cobb  Superior  Court. 
November  Term,  1873. 

A  report  of  this  case  is  unnecessary. 

W.  T.  &  W.  J.  Winn  ;  Geokqe  N.  Lester,  for  plaintiff 
in  error. 

C.  D.  Phillips,  for  defendant. 

McCay,  Judge. 

No  attack  was  made  at  the  trial  on  Den  mead's  deed  or  grant 
Under  that  he  had  an  unquestionable  right  to  back  water  up- 
on lot  number  one  thousand  and  ten,  to  the  extent  his  tiien 
dam  did  back  it,  and  the  defendants  having  bought  his  mill 
tract,  the  easmcnt  on  lot  number  one  thousand  and  ten  passed 
to  the  defendants.  It  is  very  clear,  therefore,  that  the  wrong 
done  the  plaintifip,  if  any,  is  the  increase<l  flow  of  the  present 
back-water  over  and  above  what  Denmead's  deed  allowed. 
As  the  evidence  appears  of  record,  there  is  absolutely  no  testi- 
mony to  show  how  much  damage  is  done  the  plaintiff's  land 
by  the  present  dam,  more  than  was  done  by  the  old  or  Den- 
mead's  dam.  There  is  some  evidence  that  the  present  dau 
raises  the  water  higher  upon  plaintiff's  land  than  Denmead's 
did,  but  there  is  not  a  particle  of  proof  showing  how  much 
higher,  or  how  much  more  land  is  submerged.  Mrs.  Neese, 
the  real  plaintiff,  says  a  ^' small  quantity,"  but  even  she  does 
not  fixed  the  number  of  acres  or  its  annual  value.  It  appeals 
by  two  or  three  witnesses  that  the  whole  of  the  land  overflowed 
belonging  to  plaintiff  is  about  fifteen  acres,  but  how  much  of 
this  is  the  result  of  the  new  dam^  does  not  appear  from  aiqr 
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witness.     Mrs.  Merrett's  testimony  has  reference  only  to  the 
state  of  things  before  Denmead's  deed.  As  a  matter  of  conrse 
DeiiDiead  had  a  right  to  back  water  further  back  than  Mer- 
rett  did,  else  why  should  he  need  a  new  grant?     And  it  is 
conclusively  shown  from  the  testimony  that  Denmead's  dam 
wiis  higher  than  Merrett's.     At  last,  as  it  appears  from  the 
evidence,  the  only  question  before  the  jury  was  whether  the 
present  dam  flowed  the  water  on  to  plaintiff's   land  more 
than  Denmead's  did,  and  if  so,  how  much   more,  and  what 
was  the  damage  caused  by  this  additional  flow?    Upon  this 
point,  as  we  have  said,  there  is  some  evidence  that  there  is 
more  land  overflowe<l  by  the  present  dam  than  by  Denmead's, 
but  how  much  more  does  not  appear  from  any  witness,  nor 
is  there  even  an  estimate  of  the  damage  caused  by  the  increase. 
The  jury  seem  to  have  found  the  damage  caused  by  the  whole 
overflow.     That  they  had  no  right,  under  the  evidence,  to 
do.     Denmead's  deed  is  conclusive,  and  his  right  is  upon 
the  lower  lot.     And  the  defendants  are  not  liable,  except 
for  the  increase — ^for  the  damage  caused  by  the  overflow,  by 
the  present  dam,  more  than  was  caused  by  Denmead's  dam. 
Denmead's  rights  passed  to  the  defendants,  and  to  give  dam- 
ages fur  any  portion  of  this  overflow  upon  lot  number  one 
thousand  and  ten,  that  is  not  greater  than  Den  mead  overflowed 
it,  is  a  wrong  to  the  defendants,  and  is  charging  them  with 
damages  for  doing  that  which  they  have  bought  the  right  to 
do.     We  think,  therefore,  this  verdict  is  without  evidence  to 
sustain  it.     It  may  be  that  there  is  a  greater  overflow  than 
was  there  during  Denmead's  time,  and  if  there  be  the  defend- 
ants are  liable,  but  proof  that  the  overflow  is  greater  is  not 
enough.     The  jury  have  no  right  to  guess  ;  it  should  appear 
by  the  proof.     Mrs.  Neese  says  a  small  quantity,  but  that  is 
too  indefinite.     We  are  free  to  say  that  we  consider  the  rela- 
tive height  of  the  two  dams  as  affording  the  strpngest  proof 
whether  or  not  there  is  a  greater  overflow.     It  seems  to  us 
al)surd  to  say  that  a  dam  of  the  same  or  a  less  height  than 
Denmead's  would  raise  the  water  higher.     The  laws  of  nature 
would  seem  to  contradict  this.     If  the  pond  fills  up  it  will  be 
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shallower,  will  not  hold  as  much  water,  but  when  the  water 
gets  to  the  top  of  the  dam  it  will  ruu  over,  and  it  cannot^  as 
it  seems  to  us,  back  the  water  except  to  a  point  up  stream  on 
a  level  with  the  top  of  the  dam ;  it  would  do  that  witli  a  fall 
pond  when  the  dam  was  new,  and  it  would  do  no  more  at 
any  other  time,  because  it  is  impossible  it  should  do  so.  Ad 
obstruction  in  a  stream  cannot  back  the  water  except  to  a 
point  up  the  stream  on  a  level  with  the  top  of  the  obstriictioo. 
There  may  be  some  mistake  about  the  relative  height  of  tliese 
two  dams,  or  the  witnesses  may  be  mistaken  as  to  the  in- 
creased overflow;  but  if  the  height  of  the  dams  is  the  same, 
we  are  incredulous  as  to  an  increased  overflow.  Deuraead  may 
have  worked  his  water  more  constantly,  or  his  dam  may  liave 
been  leaky;  but  a  good  dam  of  saj  seven  feet,  cauuot  back 
the  water  higher  than  on  a  level  with  its  top. 
Judgment  reversed. 


A.  J.  Williams  &  Company,  for  use,  plaintifis  in  error,  r«. 
Nancy  S.  Terrell,  executrix,  defendant  in  error. 

One  who  purchases  mortgaged  property,  prior  to  the  commencement  of  statu- 
tory proceedings  to  foreclose,  and  who  is  not  a  party  to  such  proceedings, 
is  not  bound  by  the  judgment  of  foreclosure,  and  may,  when  the  mortgage 
Ji.  fa.  is  levied,  go  behind  the  judgment  and  set  up  that  the  mortgage  was 
barred  by  the  statute  of  limitations  at  the  date  of  the  filing  of  the  petitioa 
to  foreclose. 

Mortgage.  Statute  of  limitations.  Judgments.  Before 
Judge  Bartle'it.  Morgan  Superior  Court.  September  Ad- 
journed Terra,  1874. 

The  mortgage  in  this  case  was  executed  on  May  Ttli,  1860. 
Proceedings  to  foreclose  were  instituted  on  ^  May  7tli,  1870, 
Claimant's  testator  acquired  title  to  the  property  in  contro- 
versy after  the  execution  of  tlie  mortgage  but  before  tlie  oom* 
mencement  of  the  proceedings  to  foreclose.  She  sought  to 
set  up  the  statute  of  limitations  of  March  16thy  1869.     TVus 
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the  court  permitted  over  the  objection  of  plaintiffs  in  fi,  fa.^ 
aud  to  this  ruling  they  excepted. 

A.  G.  &  F.  C.  Foster,  for  plaintiffs  in  error. 

BiLLUPS  &  Brobstox,  for  defendant. 

McCay,  Judge. 

• 
This  case  turns  upon  the  sole  question  as  to  whether  the 

judgment  of  foreclosure  against  the  mortgagee  concludes  the 
claimant.     Under  our  Code,  a  mortgage  may  be  foreclosed 
•    either  by  personal  service  on  the  mortgagor  or  by  publica- 
tion.    It  is  expressly  provi<]e<l  (section  3965,)  that  if  neither 
the  mortgagor,  nor  his  special  agent  or  attorney,  sets  up  any  de- 
fense, it  shall  not  be  competent  for  any  third  person  to  do  so. 
It  follows,  therefore,  that  this  claimant,  not  only  was  not  a  par- 
ty to  the  proceeding  to  foreclose,  but  that  it  was  not  competent 
for  him,  on  his  own  motion,  to  have  appeared  and  defended. 
Can  it  be  passible  that  it  was  the  intent  of  the  law  that  one 
not  a  party,  should  be  absolutely  bound  by  a  judgment  against 
a  third  person,  declaring  this  land  to  be  subject  to  the  mort- 
gage,  fixing  the  amount  of  it,  declaring  it  still  to  be  subsist- 
ing, etc.,  and  that,  too,  when  at  the  date  of  the  proceedings 
the  mortgagor  had  parted  with  all  interest?     It  must  be  ad- 
mitted that  the  decisions  of  this  court  leave  the  subject  in 
some  doubt;  in  other  words,  they  cannot  be  reconcile<l.     In 
3  Kelly ^  174,  the  court,  in  pretty  plain  language,  declares 
tlmt  one  occupying   the  position  of  the  claimant  could   be 
heard  when  it  was  attempted  to  enforce  the  judgment  of  fore- 
closure against  him,  whilst  in  18  Oeorgia,  476,  it  is  expressly 
decided  that  the  judgment  is  conclusive  thc^t  the  purchaser 
I)otight    the  land  subject   to  the  judgment  the   mortgagee 
might  afterwards  obtain  against  the  mortgagor  on  foreclosure. 
lu   19  Georgia,  14,  it  is  plainly  and  distinctly  decided  the 
other  way,  to-wit:  that  the  purchaser  might  go  behind  the 
ju<1gment  and  attack  tiie  validity  of  the  original  mortgage. 
It  is  true^  only  two  judges  sat  in  this  case,  though  one  of 
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them,  Judge  Bennino,  delivered  the  opinion  in  18  Georgia, 
476.   It  is  said  by  Judge  Warkeb,  in  Ouerrin  »«.  Banfoiih, 
45  Georgia^  493,  that  tiiia  case  seems  to  have  been  difft'reDtlf 
decided  when  it  came  again  before  the  court  in  22  Creorgfia,22. 
But  on  looking  closely  into  the  case,  it  seems  that  it  turned 
not  on  the  right  to  defend,  not  on  the  conclusiveness  of  tbe 
judgment,  but  on  the  validity  of  the  defense.     The  partieB 
had  gone  into  the  defense,  and  the  decision  was  that  the  de- 
fense, as  made  out,  was  not  a  good  one,  so  that  this  case  in  22 
Georgia  Reports  is  rather  an  authority  for  than  against  ihi  - 
right  to  go  behind  the  judgment.     It  is  decided  in  27 (?eor- 
gia  Reports,  347,  that  the  purchaser  is  not  concluded  by  the  • 
judgment,  and  again  in  the  30^  Ge(frgia  Reports,  707«  so 
that  the  decisions  seem  to  be  five  to  one  in  favor  of  the  right 
of  the  claimant  to  go  behind  the  judgment,  and,  on  princi- 
ple, this  would  seem  to  be  right.     It  is  a  general  rule,  that 
the  acts  or  admissions  of  one  who  has  parted  with  bis  title 
at  the  time  of  the  acts  or  admissions  are  not  evidence  against 
the  purchaser :  Settle  vs,  Allison,  8  Georgia  Reports,  201 ;  GiU 
vs.  Shorter,  32  Ibid.,  688.     If  this  be  so,  is  it  not  anomalous 
to  say  that  a  mortgagor  who  has  parted  with  his  title  and  has 
no  longer  any  interest  in  the  land,  should,  by  his  acts,  con- 
fessions or  n^Iect,  be  able  to  charge  it  conclusively  by  a  judg- 
.  ment?    In  Walgrove  vs.  Spence,  20  Wendell,  260,  it  is  held 
that  a  decree  in  chancery  against  the  mortgagor  foreclosing 
the  equity  of  redemption,  does  not  bind  a  purchaser  from  the 
mortgagor  before  the  filing  of  the  bill.     The  court  says,  that 
to  bind  one  by  a  judgment  he  ought  to  be  a  party  or  a  privy 
to  it.     A  vendee  is  never  bound  except  by  acts  done  by  bis 
vendor  before  his  purchase.     He  buys  subject  to  all  his  ven- 
dor has  done.    But  after  the  title  has  passed  out  it  would 
seem  contrary  not  only  to  all  rule,  but  to  the  principles  of 
justice  to  make  it  competent  for  the  vendor,  by  any  act  of  bis, 
to  conclude  tlie  purchaser.    This,  it  will  be  remembered,  is 
not  a  judgment  against  the  mortgagor.     It  is  a  quasi  judg- 
ment in  rem,  a  judgment  as  against  the  mortgagor,  that  the 
land  is  subject  to  the  mortgage,  and  that  it^  the  mortg«^  ^ 
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a  present  subsisting  charge  on  it  Wiiat  security  has  the 
claimant*that  the  judgment  is  right?  The  mortgagor  did  not 
have  any  possible  interest  in  preventing  the  judgment.  He 
Jiad  parted  with  all  interest  in  the  land,  and  the  judgment  did 
nat  bind  him  personally.  On  the  whole,  we  feel  bound  to 
decide  that  the  judgment  does  not  conclude  the  purchaser  who 
has  bouglit  before  the  commencement  of  proceedings  to  fore- 
close. If  the  mortgagee  wishes  io  bind  him  he  must  make 
him  a  party.  Perhaps  to  do  this  ho  may  have  to  file  a  bill. 
But  unless  this  be  done  the  purchaser  may  resUt  the  judg- 
ment by  any  defense  the  mortgagor  would  have  had. 
Judgment  affirmed. 


Arthur  J.  Butts,  plaintiff  in  error  vs.  Thomas  Pugh,  next 

friend,  defendant  in  error. 

I.  Where  an  application  was  made  by  the  next  friend  of  n^inor  children  to 
the  ordinary  for  twelve  months'  support,  and  it  appeared  that  the  return  of 
the  commissioners  was  entered  upon  the  appraisement  and  of  the  same  date 
thereof: 

Iftid,  that  it  was  not  error  in  the  Court  to  permit  the  return  to  go  in  evidence, 
even  though  there  was  no  other  affirmative  evidence  of  notice  to  the  ad- 
ministrator of  the  appointment  of  the  commissioners. 

2t  ll\s  competent  to  show  by  parol,  that  the  administrator  appeared  before 
the  conmiissioneis  to  set  apart  a  year's  support,  and  consented  to,  or  aided 
in,  their  report.  Such  an  appearance  would  be  a  waiver  of  notice,  and 
may  be  relied  on  in  the  absence  of  other  evidence. 

Administrators  and  executors.  Year's  support.  Evidence. 
Notice.  Before  Judge  Bartlett.  Baldwin  Superior  Court. 
August  Term,  1874. 

Thomas  Pugh,  as  next  friend  for  the  minor  children  of  N. 
J.  Pugh,  deceased,  brought  complaint  against  Arthur  J.  Butts, 
as  security  upon  the  bund  of  John  R.  Tucker,  administrator 
of  said  deceased,  for  J649  66,  with  interest  from  October  16th, 
1868,  it  being  the  amount  allowed  by  judgment  of  the  court 
of  ordinary  for  a  twelve  months'  support  of  such  minors* 
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The  declaration  alleged  that  the  administrator  ha<l  moved 
without  the  limits  of  the  state.  The  defendant  pleftded  that 
no  such  allowance  had  ever  legally  been  made. 

The  plaintiff  ofiere<l  in  evidence  the  inventory  and  appraise- 
ment of  the  goods  and  chatties  of  N.  J.  Pugh,  cleceased,  up- 
on which  was  entere<l  the  return  of  commissioners  to  set 
apart  a  year's  support,  aHowing  all  of  the  property  embraced 
in  such  inventory  for  such  purpose.  The  inventory  and  re- 
turn were  both  dated  October  16th,  1868. 

Also,  a  petition  by  Thomas  Pugh,  as  next  friend,  for  the 
appointment  of  commissioners  to  set  apart  such  allowance, 
with  the  order  of  ordinary  thereon  dated  Octtiber  5th,  1872. 

Also,  an  order  allowing  such  return,  passed  at  the  August 
term,  1872,  of  the  court  of  ordinary. 

•To  this  entire  record,  ofiereil  in  evidence  as  aforesaid,  was 
attached  the  following  order: 

"  The  above  and  foregoing  being  read,  it  is  ordered  that  the 
same  be  recorded,  the  same  being  ap|>roved. 

(Signed)  "  M.  R.  Bell,  Ordinary  B.  C 

"August  12th,  1872." 

Amongst  other  grounds,  the  defendant  objected  to  the  above 
testimony  because  there  was  no  evidence  that  tlie  administra- 
tor was  notified  of  the  appointment  of  the  commissioners  to 
set  apart  the  twelve  months'  support.  The  evidence  was  ex- 
cluded. 

The  plaintiff  then  offered  to  phow  by  parol  that  the  ad- 
ministrator had  such  notice,  and  had,  in  fact,  agreed  to  the 
judgment  of  the  court  of  ordinary  making  such  allowance. 
This  the  court  refused  to  permit. 

The  plaintiff  offering  no  further  testimony,  his  case  was 
dismissed.  Subsequently  he  moved  to  have  it  reinstated  on 
the  ground  that  the  court  had  erred  in  the  above  rulings.  The 
motion  was  sustained  and  the  defendant  excepted. 

Cbawford  &  Williamson,  for  plaintiff  in  error. 
Sandford  &  FuBMAN,  for  defendant. 
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McCay,  Judge. 

1.  During  the  term  it  was  competent  for  the  court,  in  its 
discretion,  to  entertain  a  motion  to  reinstate  the  dismissed  case, 
either  because  of  error  in  its  judgment,  or  on  new  cause 
sliowa.  Hence,  as  tlie  facts  of  both  judgments  are  in  the* 
record,  we  think  they  are  all  before  us.  We  have,  at  this 
term,  in  the  case  of  Bmiies  et  alvs.  Undencood,  adminisU-a- 
(ofy  b\ik  Georgia  Repoiia,  87,  affirmed  the  case  of  Davie  vs. 
McDaniel^  47th  Georgia  Reports,  195.  The  court  of  ordi- 
nary, under  our  law,  is  a  court  of  general  jurisdiction  as  to 
the  matter  of  intestate  estates,  and  its  judgments  are  enti- 
tlcil  to  all  the  respect  and  presumptions  of  such  courts.  The 
statutes  requiring  petitions  in  writing,  the  record  of  them, 
and  what  they  shall  contain,  do  not  make  the  judgments  void 
if  they  do  not  show  these  requirements  to  have  been  com- 
plied with.  They  are  amendable.  They  stand  as  the  laws 
requiring  declamtious  and  other  forms  in  the  superior  court) 
and  the  judgment  is  not  void  if  they  do  not  api>ear. 

2.  In  this  case,  however,  we  think  there  is  evidence  of  ser- 
vice.    The  appraisement  is  the  administrator's  own  return ; 
as  it  is  found  in  the  office,  tiie  presumption  is  that  the  a<lmin- 
istrator  filed  it  there,  as  it  was  his  duty  to  do:  Code,  section 
2517.     On  that  appraisement,  on  the  same  paper,  and  of  the 
same  date  of  it,  is  the  report  of  the  commissioners.     How 
did  it  get  there  on  that  day  ?     Is  not  the  presumption  of  no- 
tice almost  irresistible?    Besides,  the  parties  offered  to  prove 
that  the  administrator  was  present,  aiding  and  consenting  to 
this    setting  apart.      Necessarily,  such    proceedings  are  in 
pais,  not  before  a  court  of  record,  and  the  presence  of  the 
administrator,  and  his  consent,  might  be  proven  by  pan)l. 
If  he  was  present  and  showed  the  property,  and  was  consult- 
ed with  by  the  commissioners,  ought  he  to  be  allowed  to  set 
up  want  of  notice  ?     It  appears  that  the  returns,  and,  indeed, 
all  the  |)apers  in  this  office,  are  confused,  and  many  of  them 
missing,  and  we  think  great  latitude  ought  to  be  allowed  in 
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such  cases.     Tlie  reimrt,  it  is  true,  is  Dot  very  definite,  bot 
we  tliiiik  tlie  parties  may  (if  tliej  can)  sliow  wbatwas  the 
true  value  of  the  things  set  apart,  on  the  trial. 
Jadgment  affirmed. 


Chablbs  Cook,  plaintiff  in  error,  v».  The  Mayor  isd 
Council  of  the  City  of  Macon,  defendant  in  error. 

A  municipal  corporation  is  not  liable  to  an  action  for  damages  for  ibc  illtpl 
aiTcsl  of  a  citizen  by  one  of  the  police  officers  of  the  atj.  For  tDch  u- 
rest  the  officer  is  himtelf  liable. 

Municipal  corporations.  Damages.   Officers.   Before  Jodge 
Hill.    Bibb  Superior  Court.   April  Adjourned  Terra,  1S74. 

Cook  brought  case  against  the  Mayor  and  Council  of  tlie 
City  of  Macon  for  $20,000  00  damages,  alleged  to  have  been 
sustained  by  reason  of  his  illegal  arrest  by  a  police  officer  of 
said  city.  The  defendunt  pleaded  the  general  issue.  A  ver- 
dict was  returned  for  the  plaintiff  for  $500  00.  The  deM- 
ant  moved  for  a  new  trial  iiecause  the  verdict  was  ill^l,  in 
this,  that  a  police  officer  appointed  by  a  city  is  not  itsigmt 
or  servant  so  as  to  render  it  reepo 
Diligent  acts  in  the  discharge  *. 
officer. 

The  motion  was  sustained,  and 

WHITTlifi  &  GUBTIN ;  R.  "W 
error. 

Hill  &.  Harbis;  R.  W.  Jeui 

McCay,  Judge, 

Whilst  it  must  be  admitted  Iha 
ject  of  how  Jar  and  under  what 
corporation  ia  liable  for  the  acts  ol 
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or  SQtisikctorj,  yet  we  think  it  will  be  found  titat  the  current 
of  the  authorities  is  almost  uniform  that  it  is  not  liable  for  a 
trespass  or  assault  by  a  police  officer.     If  he  has  authority  to 
arrest,  then  nobody  is  liable,  if  he  has  not,  tlien  he  is  acting 
wilfully  on  his  own  responsibility,  and  in  such  cases  the  rule 
oi  respondeat  superior  does  not  apply.     But  the  authorities 
place  this  kind  of  a  servant  on  special  grounds.     He  is  a 
[leaoe  officer;  his  duties  do  not  lie  in  the  line'of  the  special 
private  duties  or  rights  of  the  corporation,  but  they  are  du- 
ties connected  with  the  public  peace  in  which  the  state  is  in- 
terested, and  in  a  very  wide  sense  he  is  a  state  officer;  many 
of  his  duties  are  duties  ^connected  with  the  prevention  and 
punishment  of  crime:  See  Dillon  on  Municipal  Corporations, 
sections  33,  34,  149,  773 ;  and  as  to  such  officers,  the  ruling 
is  almost  universal  that  the  corporation,  though  it  appoints 
them,  is  not  liable  for  tat^ts  committe<l  by  them  :  1  Allen,  172, 
417;  31  Maryland,  462 ;  31  Alabama,  469 ;  9  La.  An.,  461 ; 
17  Gratt,  375.     For  these  reasons  we  affirm  the  judgment. 
Judgment  affirmed. 


WiLMAM  A.  Crutchfield,  plaintiff  in  error,  vs,  John  P. 
Callaway  et  aL,  defendants  in  error. 

Cmtcfafield  sued  out  an  attachment  against  Callaway  &  Small  for  the  pur< 
chase  money  of  a  horse  and  buggy  in  the  possession  of  the  defendants. 
More  than  twenty  days  before  the  return  term  of  the  attachment,  he  filed 
in  the  clerk's  office  a  declaration,  not  referring  to  the  attachment,  against 
Callaway,  Small  &  Muntfort,  as  acceptors  of  a  bill  of  exchange,  and  O.  T. 
Muntfort,  drawer;  process  was  annexed  and  Small  served,  and  the  others 
returned  not  to  be  found.     No  declaration  was  filed  in  the  attachment 
proper,  but  the  plaintiff  caused  a  notice  to  be  served  on  Small,  that  the  at- 
ment  was  pending,  and  that  a  declaration  was  filed.    This  notice  was  di- 
rected to  Callaway,  Small  &  Muntfort,  and  contained  an  indorsement  by 
the   sheriff  that  Callaway  was  not  to  be  found.     Callaway  &  Small  re- 
plevied the  property.     Small  filed  a  plea  to  the  declaration  against  Calla- 
way, Small  &  Munfort,  and  Muntfort  as  drawer.    The  jury  found  a  verdict 
Ag^nst  Callaway,  Small  &  Muntfort,  and  against  the  securities  on  the  re- 
bond: 
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Held,  that  it  was  not  error  in  the  judge  to  arrest  the  judgment,  as  the  verdict 
did  not  conform  either  to  the  attachment  or  tothe  declaration  which  was 
sued  oat  regularly  and  served. 

Jiidgmenfs.    Venlict.    Attachment.     Before  Judge  Hill. 
Bibb  Superior  Court.    October  Term,  1874. 

The  facts  of  this  case  are  fully  stated  in  the  above  head-note. 

m 

A,  Proudfit,  by  Samuel  Hall,  for  plaintiff  in  error. 
C.  B.  WooTEN,  by  Whittlb  &  Gustin,  for  defendanrs. 

McCay,  Judge. 

It.  18  impossible  to  draw  any  thread  through  this  judgment, 
and  the  pleadings  and  proceedings  in  either  branch  of  them 
before  the  judgment,  so  as  to  make  it  harmonize  witJi  tliein. 
If  the  case  is  to  be  treated  as  an  ordinary  suit  then  the  judg- 
ment against  the  security  on  the  replevin  bond  is  wholly  «>ut- 
side  of  the  pleadings.  If  the  case  is  to  be  treated  as  an  at- 
tachment then  there  was  no  declaration  filed.  We  do  not  say 
that  the  plaintiff  is  witiiout  a  remedy ;  all  we  decide  is  that 
bis  judgment  is  irregular,  so  defective  as  that  it  has  no  foun- 
dation in  the  pleadings.  We  think  the  court  was  right  in 
arresting  the  judgment,  leaving  it  to  the  plaintiff  to  take  such 
steps  in  the  future  as  lie  ma}',  under  his  pleadings,  have  a 
right  to  take,  and  to  apply  for  such  amendments  as  .he  may 
have  a  right  to  have. 

Judgment  affirmed. 


James  C.  McBurney,  plaintiff  in  error  t».  Thomas  H. 

Harris  et  al.,  defendants  in  error. 

I.  H.  &  M.  carried  on  a  hotel,  in  partnership,  for  three  months,  M.  cmtimg 
the  house  and  furniture.  At  the  end  of  this  time  H.  leased  the  house  6«n 
M.  and  bought  the  furniture,  giving  his  notes  for  jio,ooo  oo  ihercfoc.  H. 
alleging  that  he  had  been  deceived  as  to  the  value  of  the  fumitmet  '^ 
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parties  had  a  settlement,  at  which  $2,000  00  was  taken  off  the  price,  H. 
credited  with  a  sum  which  had  been  paid,  and  new  notes  were  taken  for 
the  balance.  Afterwards,  and  after  H.  had  used  the  furniture  nearly  three 
years,  M.,  by  H*s  consent,  when  the  lease  had  not  expired,  leased  the 
house  and  sold  the  furniture  on  hand  to  W.,  M.  agreeing  to  settle  with  H. : 

Held^  that  on  a  settlement  M.  is  only  chargeable  with  the  value  of  the  fnm« 
iture  at  the  time  of  the  sale  to  W. 

2.  When  on  the  trial  of  a  bill  filed  by  H.  against  M.  for  a  settlement,  M.  had 
sworn  that  at  the  time  the  $2,000  oo  was  deducted  from  the  original 
$10,000  00,  and  certain  payments  allowed  and  new  notes  given,  all  accounts 
and  demands  then  existing  between  the  parties  were  included,  and  H. 
contradicted  this  and  set  up  that  M.  owed  him  on  tHe  partnership  matter, 
it  was  error  in  the  Court  to  refuse  to  permit  the  counsel  of  M.,  in  his  argu- 
ment to  the  jury,  to  discuss  the  rights  of  the  parties  under  the  settlement, 
and  force  him  to  elect  whether  he  would  stand  by  it  or  go  behind  it. 

Partnership.  Lease,  Settlement.  Attorney.  Argument 
of  counsel.  Before  Jinlge  Hill.  Bibb  Superior  Court.  April 
Term,  1874. 

Reported  in  the  opinion. 

liANiEn  &  Anderson,  Hill  &  Harris;  Whittle  & 
GUSTIN,  for  plaintiff  in  error. 

J.  &  J.  C.  KuTHERFORD,  for  defendants. 

McCay,  Judge. 

It  appears  that  McBurney  and  Harris  were  partners  in  a  ho- 
tel, McBurney  owning  the  house  and  the  furniture.     Harris, 
after  a  while,  bought  the  furniture,  and  leased  the  house  for 
five  years.  The  price  paid  for  the  furniture  was  not  definitely 
fixed,  thought  notes  were  given  based  on  a  former  appraise- 
ment.     Harris  complaining,  the  parties  had  a  settlement,  and 
$2,000  00  was  taken  off  the  price,  various  credits  put  upon 
tlie<lebls,  and  new  notes  taken  for  the  balance.    On  the  trial, 
McBurney  testified  that  this  settlement  included  oil  demands 
of  both  parties  up  to  the  date  of  the  new  notes.     Harris  saitl 
that  notiiing  was  included  but  the  deduction  and  certain  cash 
payments  he  Imd  made.  After  about  three  years,  Harris  gave 
lip  his   lease,  and  McBurney  made  a  new  lease  to  Wheelan, 
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and  sold  Wheelan  the  furniture  as  his.  Harris  consented  to 
this,  provided  McBumey  would  settle  with  him.  The  jury, 
by  their  finding,  charged  McBurney  with  the  price  Harris 
had  agreed  to  give  for  the  furniture.  During  the  argument 
the  judge  refused  to  permit  McBurney's  counsel  to  discuss 
before  the  jury  what  would  be  the  rights  of  the  parties  in  case 
the  jury  should  consider  there  had  been  no  general  settlement 
at  the  giving  of  the  new  notes,  as  well  as  what  would  be  their 
rights  if  there  was,  the  court  holding  that  he  must  choose 
whether  to  abide  by  the  settlement  or  not. 

1.  We  think  the  jury  was  wrong  in  charging  McBnmey 
with  the  price  of  the  furniture,  as  Harris  had  agreed  to  pay 
for  it;  that  is,  to  treat  the  sale  as  rescinded.  Harris  had  the 
.use  of  it  for  three  years;  was  he  to  have  all  that  fornoth- 
ing?  Was  the  wear  and  tear  of  it  nothing  ?  Evidently  the 
real  intent  was  for  McBurney  to  buy  back  the  furnitore,  to 
take  it  off  Harris'  hands  at  its  worth.  He  got  from  Whelan 
far  less  than  Harris  had  given  for  it,  and  it  was  doubtless 
worth  far  less.  In  fairness  and  equity,  Harris  ought  only  to 
be  allowed  the  worth  of  it  at  that  time^  As  no  price  was 
agreed  on,  a  qiimdum  valebat  was  the  true  sum  to  charge  Mc- 
Burney witli. 

2.  We  think,  too,  the  court  had  no  right  to  limit  the  counsel 
as  he  did.  Both  views  of  the  case  were  before  the  jury,  and  it 
was  for  them  to  determine  which  thev  would  take  under  the 
evidence,  and  it  was  the  right  of  the  counsel  to  discuss  the 
result  according  to  either  view.  The  record  in  this  case  is  very 
voluminous,  and  many  questions  are  made  which  we  think 
immaterial,  but  we  grant  a  new  trial  on  the  two  grounds  we 
have  specified. 

Judgment  reversed. 
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James  C.  McBurney,  plaintiff  in  error,  w.  Patrick  Whee- 
lan d  al.,  defendants  in  error. 

The  lessor  and  lessee  of  a  hotel  were  at  issue,  the  lessor  insisting  that  the 
lessee  had  procured  the  house  by  false  representations  and  was  damaging 
the  reputation  of  the  house  by  bad  management,  by  keeping  a  bad  hotel, 
and  permitting  disorder,  etc.,  and  the  lessee  denying  this  and  insisting  that 
the  lessor  had  damaged  him  in  various  ways,  and  especially  by  suing  out 
processes  against  him«  levying  on  his  furniture,  etc.,  etc.,  without  just  cause. 
The  counsel  of  the  lessor  asked  the  court  to  charge  the  jury,  "  that  if  they 
believed  from  the  evidence  that  the  only  damage,  if  any,  the  lessor  had 
done  the  lessee  or  his  business,  was  in  the  assertion  of  his  legal  rights  by 
ttsing  the  ordinary  process  of  the  courts,  and  that  he  resorted  to  them  in 
good  faith  and  for  the  purpose  only  of  protecting  and  securing  his  legal 
rights,  such  damage,  if  any,  ought  not  to  be  allowed  against  the  lessor,'* 
which  charge  the  court  refused  to  give  : 
Htld^  that  this  was  error. 

Damages.     Lease.    Landlord  and  tenant.    Before  Judge 
Hill.    Bibb  Superior  Court.    April  Term,  1874. 

This  case  is  suflSciently  reported  in  the  above  head-note. 

Lanier  &  Anderson,  Hill  &  Harris  ;  Whittle  & 
GUBTIN,  for  plaintiff  in  error. 

J.  &  J.  C.  Rutherford,  for  defendants. 

McCay,  Judge. 

We  think  the  charge  as  asked  ought  to  have  been  given. 
If  the   party  had  only  the  purpose  indicated,  that  was  sufB- 
cient.      If  1)6  intended  oppression  by  a  misuse  of  the  process 
any  vHxy^  the  jury  were  authorized,  under  this  charge,  to  find 
against   him,  and  welhink  the  judge  was  too  exacting -in  re- 
fusing the  charge,  because  it  did  not  also  put  the  hypothesis 
of  ueing  the  process  in  a  legal  way.     Besides,  it  was  compe- 
tent for  the  court  to  have  explained  to  the  jury  that  an  ille- 
gal   use  of  the  process  would  be  just  as  illegal  as  an  illegal 
sning  out.     As  the  case  stood,  we  feel  that  the  charge  refused 
ought  to  have  been  given,  and  tliat  the  refusal  was  an  injury 
to  the  plaintiff  in  error.     We  reverse  the  judgment  the  more 
Vol-  Lnr.  3L 


474         SUPREME  COURT  OF  GEORGIA. 

Redwine  vs.  The  Gate  City  Loan  and  Building  Association. 

f  . —  — — f— 

readily  because  our  opiniou  is,  that  under  the  evidence  the 
jury  have  ^iven  heavy  damages^  and  such  as  the  evidence 
must  be  strained  to  sustain. 
Judgment  reversed. 


Jacob  O.  Rbdwine,  plaintiff  in  error,  w.  The  Gate  Crrr 
Loan  and  Building  Association,  defendant  in  error. 

1.  When  a  petition  to  the  superior  court  in  December,  1865,  for  the  pupose 
of  obtaining  a  charter,  failed  to  set  forth  the  objects  of  the  corporation,  it 
was  competent  for  the  court,  in  granting  its  assent,  to  specify  the  objects, 
and  to  set  forth  the  terms  on  which  the  charter  was  granted. 

2.  There  was  no  error  in  the  judgment  granting  a  new  trial  in  this  case 
The  contract  was  not  usurious  on  its  face,  and  there  was  nothing  in  tbe 
evidence  to  show  that  it  was  in  fact  the  purpose  of  the  parties  to  evade  the 
usury  laws. 

Corporations.  Charter.  Practice  in  the  Superior  Court. 
Usury.  New  trial.  Before  Judge  Hopkins.  Fultoo  Su- 
perior Court    October  Term,  1874. 

One  of  the  questions  presented  by  the  record  in  this  esse 
was  whether  the  defendant  in  error  was  a  corporation.  It 
appeared  that  certain  persons  petitioned  the  inferior  court  of 
Fulton  county  to  be  incorporated  under  the  name  of  the 
Gate  City  Loan  and  Building  Association,  with  a  capital  of 
not  exceeding  five  thousand  shares,  in  shares  of  $1  00  each, 
to  be  paid  by  successive  monthly  installments  of  %\  00  eadi 
share,  so  long  as  the  said  corporation  shall  continue,  with 
power  to  appoint  all  proper  officers  and  fix  their  salaries,  and 
to  make  such  needful  constitution,  by-12ws  and  regulations  as 
they  may  desire,  not  repugnant  to  the  laws  of  tlio  state^  etc 
That  at  the  December  term,  1865,  of  said  court,  an  ord^was 
passed  granting  the  charter,  setting  forth  in  full  the  olgec^s 
and  terms  thereof. 

The  facts  upon  which  the  second  head-note  was  based  ws^ 
•substantially  the  same  as  presented  by  the  case  of  Parker  oa. 
MiUon  Loan  and  Building  AasodaUony  46  Oeorgia^  166. 
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The  jary  found  for  the  defendant.  The  plaintiff  moved  for 
a  new  trial^  because  the  verdict  was  contrary  to  the  evidence 
and  the  charge  of  the  court. 

The  court  had  instructed  the  jury  that  the  papers  intro- 
duced  did  not  disclose  an  agreement  which  was  ill^al  or 
usurious,  and  that  their  construction  was  for  the  court. 

The  motion  was  sustained,  and  defendant  excepted. 

P.  L.  Mynatt;  Collier  &  Collibr,  for  plaintiff' in 
error. 

N.  J.  Hammond,  for  defendant. 
McCay,  Judge. 

1.  The  petition  for  the  charter,  whilst  it  did  not  go  into 
detail,  did  state,  by  the  very  name  it  asked  to  have,  the  sub- 
stance of  the  business.  But  we  think  the  petition  and  the 
order  is  to  be  taken  together,  and  when  both  show  what  the 
intent  is,  it  is  sticking  in  the  bark  to  say  that  it  is  the  petition 
alone  that  is  to  be  looked  to. 

2.  We  do  not  care  to  go  over  the  argument  and  authorities 
made  and  referred-  to  in  the  case  of  Parker  vs.  Fulton  Loan 
and  Building  Aasodaiiony  46   Georgia,  166.     We  see  no 
reason  to  change  that  decision,  but  are  rather  confirmed  in 
our  views  by  new  investigation.     Nor  is  there  anything  here 
to  alter  the  rule.     True,  there  is  some  evidence  that  Mr. 
Redwine'a  sole  object  was  to  borrow  money,  and  that  Mr, 
Wallace  knew  this.     But  the  whole  case  shows  that  Eed- 
wine  was  not  an  original  contractor  with  the  association.     He 
bought  out  and  took-  the  shares  of  one  of  the  original  mem- 
bers^ and  Mr.  Wallace,  though  he  was  an  agent  of  the  com- 
pany^ was,  in  this  transaction,  the  agent  of  the  buyer  and 
seller  of  the  stock,  and  not  acting  as  the  agent  of  the  com- 
pany.    If  the  original  stockholder's  contract  was  not  usu- 
rious, but  made  for  the  real  purposes  of  the  charter,  then  it 
%vas  not  made  illegal  by  his  selling  out  to  Redwine. 

Judgment  affirmed. 
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James  A.  Fannin,  plaintiff  in  error,  va.  John  Durdin  d  a/., 

defendants  in  ecror. 

When  a  proceeding  was  had  in  1869,  to  reduce  a  judgment  under  the  act  of 
1868,  and  the  plaintiff  in  the  original  judgment  took  issue  on  the  defend- 
ant's grrounds,  and  that  issue  was  tried  by  a  jury,  who  reduced  the  judg- 
ment, and  the  plaintiff  entered  up  a  new  judgment  founded  on  this  verdict, 
caused  execution  to  issue,  and  had  property  sold  thereunder,  and  participa- 
ted in  the  proceeds,  and  afterwards,  in  1873,  moved  ^^  ^^  ^^^^  ^^  y^^' 
ment  entered  up  by  him  in  1869,  on  the  ground  that  the  pleadings  on  said 
motion  to  reduce,  showed  no  legal  ground  for  reduction,  and  that  the  jadg- 
ment  was  therefore  illegal : 

J/eM,  that  having  tendered  an  issue  upon  the  defendant's  motion,  and  gone  to 
the  jury  on  such  issue,  and  accepted  the  verdict  by  entering  up  judgment 
thereon,  etc.,  he  is  too  late,  after  the  lapse  of  three  years,  to  object  to  the 
sufficiency  of  the  motion. 
Warner,  Chief  Justice,  dissented. 

Judgments.  Belief  act  of  1868.  Statute  of  liroitatioas. 
Before  Judge  Babtlett.  Morgan  Superior  Court.  Sep- 
tember Term,  1874. 

A  report  of  this  case  is  unnecessary. 

Beese  &  Reese^  for  plaintiff*  in  error. 

Fannin  &  Billups  ;  A.  G.  &  F.  C.  Foster  ;  T.  H.  S. 
Brobston^  for  defendants. 

McOay,  Judge. 

The  facts  of  this  record  do  not  present  a  case  standing  on 
the  same  footing  as  the  case  of  IHson  vs.  McAfee,  60  Oeorgi^^ 
382,  and  other  cases  of  like  character  decided  by  this  court. 
In  these  cases,  my  judgment  was  based  on  the  idea  that  i\\t 
judgment  sought  to  be  set  aside  by  a  motion  made  years  aAer 
its  rendition,  was  a  decision  of  the  court  which  made  it,  and 
that,  under  our  law,  if  it  was  wrong,  it  could  only  be  correct- 
ed by  a  writ  of  error  to  this  court.  As  the  party  complaining 
had  failed  to  file  his  bill  of  exceptions  within  the  time  pre- 
scribed by  law,  he  could  not  cure  his  kidiea  by  asking  the 
court  rendering  the  judgment  to  set  it  aside  and  assign  as  emr 
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the  refusal  of  the  judge  thu3  to  correct  his  own  errors.     It  is 
obvious  tliat  this  reasoning  can  only  apply  to  judgments 
whichy  in  tlieir  nature,  are  decisions  of  the  judge,  such  as 
motiona  and  the  like,  when  the  mind  of  the  judge  is  express- 
ly, or  by  implication,  upon  the  point  at  issue,  and  when  the 
judgment  is  his  conclusion  of  the  law  upon  the  facts  of  the 
case.    In  other  words,  a  bill  of  exceptions  must  lie  to  the 
judgment  or  decision;  the  matter  must  be  that  which  error 
can  be  assigned  on.     The  thing  complained  of  must  be  an 
enar  of  the  judge.    As  illustrative  of  what  I  mean,  I  might 
iustance  a  demurrer j  a  motion  to  amende  a  motion  in  arrest  of 
judgment,  a  motion  for  non-svity  a  motion  to  strike  a  plea,  or 
any  motion  or  proceeding  asking  and  involving  a  judgment^ 
decree  or  decision  of  the  judge  that  could  be  excepted  to  by 
bill  of  exceptions.    In  all  such  cases,  it  is  my  opinion,  and  I 
think  it  has  been  the  uniform  ruling  of  this  court,  that  the 
party  cast  is  barred  unless  he  file  his  bill  of  exceptions  within 
the  time  prescribed  by  the  statute.     Indeed,  the  Code,  in 
terms,  so  provides:  section  2921.     Section  4251  even  goes  so 
far  as  to  prescribe  that  if  the  decision  be  not  a  final  one,  but 
only  interlocutory,  the  party  complaining  shall  file  an  inter- 
locutory bill  of  exceptions.     And  this  court  has  uniformly 
held  that  however  erroneous  such  an  interlocutory  judgment 
^   may  be,  the  party  is  concluded  by  it  unless  he  file  his  inter- 
locutory bill  of  exceptions.     To  permit  parties  to  cure  their 
laches,  and  do  afterwards  what  they  failed  to  do  in  thaman-  ' 
ner  and  at  the  time  prescribed  by  law,  would,  in  my  judg- 
ment^ be  a  judicial  repeal  of  sections  2921  and  4250  of  the 
Gotle,    An  error  of  a  judge  in  1869,  not  objected  to,  cannot 
be  made  the  subject  of  a  writ  of  error  by  asking  the  judge  to 
correct  it  after  the  thirty  days  has  expired,  and  assigning 
error  on  his  refusal  to  do  so.     But  as  I  have  said  the  present  - 
case  stands  on  a  different  footing.    So  far  as  appears  from  the 
record  there  was  no  decision  of  the  court.     The  party  against 
whose  judgment  the  motion  was  taken  does  not  seem  to  have 
objected — ^there  was  no  demurrer.     He  met  the  plaintiff'^s 
caso   by  taking  issue  on  the  facts;  a  trial  was  had  before  a 
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jury  on  that  issue;  a  verdict  was  rendered,  and  the  plaintiff 
in  the  original  judgment  (u^cepUd  the  verdict  by  entering  up 
a  new  judgment  according  to  the  verdict;  nay,  upon  that 
judgment  he  sued  out  execution,  caused  it  to  be  levied,  and 
had  money  raised  and  assigned  to  the  judgment  by  the  order 
of  the  court.     In  all  this  proceeding  he  never  asked  the 
judgment  of  the  judge  either  by  demurrer,  arrest  of  judg^ 
ment,  or  in  any  of  the  ways  by  which  it  is  usual  to  get  a  (fe- 
QiBuyti  on  which  a  bill  of  exceptions  will  lie.    For  these 
reasons  I  do  not  put  my  decision  in  this  case  on  the  same 
grounds  as  I  did  in  the  cases  referred  to.    But  I  am  none  the 
less  satisfied  that,  under  the  well  settled  rules  of  law,  Ute 
present  movant  is  concluded  by  the  judgment  of  reduction^ 
and  is  too  late  now  to  move  to  set  it  aside.    As  the  case  pre- 
sents itself,  the  record  shows  that  in  1869  the  defendant  in 
the  original  judgment  moved  the  court,  in  writing,  that  there 
were  certain  reasons  why  the  judgment  of  1866  was  for  too 
much,  and  that  it  ought  to  be  reduced.     The  plaintiff  in  the 
judgment  failed  to  demur  to  that  motion ;  on  the  contrary» 
he  denied  the  facts  set  forth,  and  asked  a  trial  by  jury  on  the 
issue — a  trial  was  had,  and  the  judgment  reduced.    There- 
upon the  original  plaintiff  entered  up  a  new  judgment,  based 
upon  the  verdict,  sued  out  execution,  had  it  levied,  sold  prop- 
erty, and   in  a  contest  with  other  executions  claimed,  and 
received  by  order  of  the  court,  money  on  his  J?,  /a.    In 
my  judgment,   he   cannot  now  go   behind   all   these  pn>- 
ceedings,   and    move    to   set   the  judgment  aside,   on   the 
ground  that  the  defendant's   motion  did  not  contain  any 
legal  ground  for  lessening  the  judgment;  that  it  was  de- 
murrable on  its  face,  and  that  no  legal  judgment  could  he  en- 
tered up  on  it.     To  sustain  the  right  of  this  movant  it  ts 
necessary  to  establish  the  position,  that  under  our  law  every 
judgment,  no  matter  how  bitterly  it  may  have  been  fought — 
no  matter  how  solemnly  it  may  have  been  rendered,  is  alwsys 
open  to  attack,  if  it  appear  on  its  face  to  have  been  made  un- 
der a  wrong  impression  of  the  law:  Provided,  only,  that  the 
attack  is  made  within  the  statute  of  limitations.   I  have  slioivni. 
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I  thiuk,  that  in  all  cases  where  the  judgment  complained  of 
was  an  act  of  the  ]udge,  so  that  it  might  have  been  corrected 
by  a  writ  of  error,  the  party  complaining  is  conclusively  pre- 
samed  for  reasons  satisfactory  to  himself  to  have  acquiesced. 
In  the  case  before  us,  however,  there  was  no  decision  of  the 
coart,  and  a  bill  of  exceptions  would  not  have  been  good, 
simply  because  the  party  cast  did  not  inovke  the  decision  of 
the  court.     He  did  not  demur;  he  did' not  move  in  arrest  of 
judgment.     On  the  contrary,  he  admitted  the  suiBciency  of 
the  grounds  of  the  motion  by  taking  issue  on  the  facts,  and 
the  facts  having  been  found  against  him  he  failed  to  move  in 
ari'est  of  judgment.     Nay,  he  himself  entered  up  the  judg- 
ment, sued  out  execution,  and  proceeded  to  enforce  it.    As  I 
have  said,  to  justify  a  party  who  stands  thus,  in  moving  years 
af^er  against  a  judgment,  it  is  necessary  to  assert  that  any 
judgment  now  standing  upon  the  records  of  any  court  in  this 
state,  not  seven  years  old,  or  if  the  cause  of  action  is  not  barred 
by  the  statute  of  limitations,  may  be  set  aside,  unless  upon  the 
&oe  of  the  record  everything  appears  necessary  to  sustain  it. 
If,  upon  an  inspection  of  the  declaration,  it  appear  that  there 
was  uot  a  good  cause  of  action,  or  if  the  pleas  were  demurra- 
ble, the  judgment  may  be  set  aside.     I  do  not  think  this  is 
the  law.     Independently  of  proceedings  in  the  nature  of  an 
aj)peal,  there  was,  at  common  law,  two  modes  of  attacking  a 
judgaient  not  void.     One  was  by  motion  in  arrest  of  judg- 
iDent,  the  other  by  motion  to  set  aside  for  irregularity.    These 
two  mcxles  are  both  recognized  by  our  Code :  See  sections  of 
t/ie  Cotle,  3587,  3589.    Tidd's  Practice,  512,  says  an  irregu- 
larity consists  in  omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conducting  of  a  suit,  or  the  doing  in 
an  anseasonable  time  or  improper  manner.    In  an  irregular- 
ity the  proper  motionis  to  '*  set  aside  the  proceedings:"  Tidd's 
Practioe^  513.     A  motion  in  arrest  must  be  made  before  the 
Jadgment  is  entered,  and  is  for  defects  in  the  pleadings:  Tidd's 
Practice,  918,  919,  928.     The  codifiers  are  presumed  to  have 
used  the  words  "motion  in  arrest"  and  "motion  to  set  aside" 
in  the  sense  of  the  common  law.    In  that  sense  they  are  by 
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no  means  synonymous  phrases,  names  for  the  same  tluDg.  As 
contended  in  the  argument,  these  two  plirases,  '*  motion  ioa^ 
rest"  and  ^' motion  to  set  aside/'  refer  to  the  same  thing, and 
are  only  distinguished  by  the  fact  that  one  is  made  during 
tlie  term  and  the  other  within  the  statute  of  limitatioos.  But 
this  is  an  entire  mistake.     At  common  law  these  two  motiona 
were  used  for  different  purposes  and  under  different  ciream- 
stances.     Whilst  they  each  had  the  qualification  as  to  the 
time  of  their  use,  as  provided  by  the  Code,  except  that  a  rea- 
sonable time  was  in  the  place  of  the  statute  of  limitations,  jet 
they  were  each  confined  to  tlieir  own  specific  purpose,  and 
when  the  case  invoked  that  purpose  the  right  of  the  party  to 
use  them  was  barred  accordingly,  as  the  terra,  or  a  reasonable 
time,  had  passed.     The  proceedings  of  a  court  are  compre- 
hended under  these  two  heads,  the  pleadings  and  the  practice. 
The  former  are  the  altercations  of  the  parties,  as  the  decla- 
ration, the  pleas,  the  replications,  etc.,  etc.;  the  latter  in- 
cludes all  those  rules  adopted  by  the  court  for  securing  regu- 
larity and  method  in  its  proceedings.     Objections  to  the  sof- 
ficiency  of  pleadings  were  made  by  demurrer  and  by  motion 
in  arrest  of  judgment.     Objections  for  violations  of  any  of  the 
rules  of  practice  were  by  motion  to  set  aside  for  irregularity. 
Tlie  former,  to-wit:  demurrers  and  motions  in  arrest,  were  reg- 
ulated by  the  rules  of  special  pleadings,  and  were  controlled 
by  the  precise  logic  of  that  methodical  and  unbending  system. 
A  demurrer,  if  not  put  in  at  the  proper  stage,  to-wit:  before 
a  plea  to  the  merits,  was  inadmissible,  and  a  motion  in  arrest, 
if  not  made  during  the  term  at  which  a  verdict  was  rendered, 
came  too  late,  because  within  four  days  the  judgment  was 
erdered  up,  and  could  not,  therefore,  be  arreted:  Tidd,  928. 
Motions  to  set  aside  for  irregularity — ^that  is,  for  a  violation 
of  the  rules  of  practice — stood  on  a  diflerent  footing.    They 
rested  in  the  discretion  of  the  court.     They  could  not  be 
made  afler  the  other  party   had   acted — that  is,  accepted 
them — ^and  their  limit  was  a  reasonable  time :  Tidd,  512, 515. 
The  result  of  these  rules  was,  when  applied  to  judgments^ 
tliat  objections  to  the  sufficienetf  of  pleadings  must  always  be 
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made  before  final  judgment,  whilst  objections  for  irregularity 
might  be  made  within  a  reasonable  time.     And  this  distinc- 
tion was  not  only  based  on  sound  logic^  but  upon  the  plainest 
principles  of  justice  and  public  policy.    The  pleadings  in  a 
case  are  the  statement  to  the  court  of  the  plaintiff's  case  and 
of  the  defendant's  reply;  each  party,  necessarily,  has  full 
notice  of  thera^  if  the  rules  of  practice  as  to  filing  notice,  etc., 
are  complied  with ;  they  are  read  in  open  court,  issue  is  taken 
upon  them,  and  if  they  be  insuffieienty  it  is  trifling  with  the 
court  for  t-he  party  complaining  to  lie  still  and  say  nothing 
until  afler  judgment.     Many,  very  many,  defects  that  were 
good  on  demurrer  are  lost  by  taking  issue  and  going  to  a 
jury,  and  all  defects  of  pleading  are  cured  by  a  judgment,  if 
there  be  no  arrest.     In  other  words,  objections  for  insuffi- 
ciency of  pleading  in  a  regular  suit,  where  there  is  an  issue 
and  a  verdict,  can  only  be  made  by  motion  in  arrest  of  judg- 
ment, that  is,  during  the  term  when  the  verdict  is  had,  since 
within  four  days  the  judgment  is  entered  up  and  cannot  be 
turresiecL     Motions  to  set  aside  for  irregularity,  as  I  have 
said,  stand  on  a  different  footing.    They  are  not  pleadings, 
and  do  not  turn  on  those  logical  and  technical  rules  which 
r^uiate  pleadings — they  are  questions  of  notice,  points  of 
practice  not  rea<]  in  open  court — no  issue  is  taken  on  them ; 
the  court  neither  by  implication  or  in  fact  passes  on  them, 
and  their  propriety  in  each  case  may  wisely  be  lefl  to  the  dis- 
cretion of  the  court,  having  in  view  the  principles  of  justice 
and  the  diligence  of  the  parties.     I  have  run  over  the  doc- 
trine on  this  subject  in  England,  so  as  to  present  the  subject 
at  a  glance,  without  reference  to  the  authorities.    But  a  refer- 
euoe  to  them  will  show  that  these  distinctions  are  fully  recog- 


Judgment  affirmed. 

Trippe,  Judge,  concurred,  but  furnished  no  opinion. 

Wahner,  Chief  Justice^  dissenting. 

Atihe  March  term,  1867,  of  Morgan  superior  court,  the 
plaintiff  obtained  a  judgment  against  the  defendant  for  the 
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8um  of  $530  00  principal,  and  8280  70  for  interest    At  the 
March  terniy  1869,  of  said  court,  tiie  defendant  filed  a  modra, 
under  the  provisions  of  the  2d  section  of  the  act  of  1868,  for 
the  relief  of  debtors,  to  have  the  plaintiff's  judgment  rdooed, 
on  the  grounds,  as  set  forth  in  the  motion,  ''that  said  judg- 
ment was  based  on  a  promissory  note  for  money  borrowed  in 
February,  1869;  that  said  money  was  loanei)  to  him,  the  de- 
fendant, upon  the  faith  of  the  property  he  then  possessed, 
which  has  been  lost  without  his  fault  or  consent;  that  daring 
the  war  he  made  various  tenders  of  Confederate  money,  prop- 
erty and  cotton  in  payment  of  said  debt,  and  it  was  not  his 
fault  that  said  debt  had  not  long  since  been  paid  off  and  dis- 
charged/'    At  the  May  term,  1869,  the  issue  thus  made  bj 
the  pleadings  was  submitted  to  a  jury,  and  they  returned  i 
verdict  reducing  the  plaintiff's  judgment  to  the  sum  of 
$586  00  in  currency,  and  a  judgment  was  entered  up  for  the 
reduced  amount.     At  the  September  term,  1873,  of  said 
court,  the  plaintiff  made  a  motion  to  have  the  judgment  of 
May,  1869,  reducing  his  original  judgment  vacated  and  set 
aside,  ou  the  ground  that  it  was.a  mere  nullity ^  that  the  plead- 
ings in  the  motion  to  reduce  his  judgment  of  1867  are  so  de- 
fective, that  no  legal  judgment  could  have  be^sn  rendered 
thereon  to  reduce  and  set  aside  his  original  judgment  of  1867. 
A  judgment  is  a  contract  of  record  :  Code,  sec.  2716.    The 
act  of  1868,  so  &r  as  it  authorized  the  reduction  of  the  plain- 
tiff's judgment  of  1867,  impaired  the  obligation  of  that  eomr 
trad,  and  was,  therefore,  unconstitutional  and  void,  a  mere 
nuSUyy  and  conferred  no  legal  authority  whatever,  eitlier  upon 
courts  or  people,  to  do  any  act  under  it  which  would  be  bind- 
ing upon  anybody.     The  3989th  and  the  3594th  sections  of 
the  Code  declare,  that  ^'If  the  pleadings  are  so  defective  that 
no  legcd  judgment  can  be  rendered,  the  judgment  will  be  ar- 
rested or  set  aside.     The  judgment  of  a  court  having  no  ju- 
risdiction of  the  person  and  mbjed  matter,  or  void,  for  any 
other  cause,  is*  a  mere  nullity,  anti  may  be  so  held  in  any 
court  when  it  becomes  material  for  the  interest  of  the  parties 
to  consider  it."    If  the  defendant  had  made  a  motion  in  the 
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court  to  reduce  the  judgment  obtained  in  1867^  on  the 
ground  that  the  plaintiff  was  an  ^^uncircumcised  Philistine^" 
and  that  issue  had  been  submitted  to  tiie  jury,  and  they  had 
reduced  the  plaintiff's  judgment  for  ifAo^  cai^e,  and  the  judg- 
ment of  the  court  had  been  entered  up  on  that  verdict,  could 
not  the  plaintiff  have  made  a  motion  to  set  aside  that  judg- 
ment whenever  it  became  material  to  his  interest  to  do  so,  on 
the  ground  that  tlie  pleadings  were  so  defective  that  no  kgal 
judgment  could  have  been  entered  thereon  ?  The  pleadings  in 
the  case  now  before  the  court  are  just  as  defective  as  they 
would  have  been  in  that  case,  so  far  as  the  same  authorize  any 
kgal  judgment  to  be  entered  thereon  reducing  the  plain- 
tiff's judgment  of  1867.  There  is  just  as  mqch  law  to 
authorize  a  judgment  on  the  pleadings  in  the  one  case  as 
in  the  other,  and  none  at  all  in  either.  The  error  consists 
in  the  assumption  that  there  was  any  law  whatever  which 
would  have  authorized  any  court  to  have  rendered  a  legal 
judgment  reducing  the  plaintiff's  judgment  of  1867,  on  the 
pleadings  contained  in  the  record.  When  the  pleadings  in 
the  record  show  no  legal  cause  or  ground  for  the  rendition  of 
a  judgment  thereon,  a  judgment,  or  what  purports  to  be  one, 
entered  up  on  such  pleadings,  is  a  simple  nuUlity,  binding  no- 
body, estopping  nobody  from  moving  to  set  it  aside  whenever 
it  becomes  their  interest  to  do  so,  and  cannot  be  galvanized 
so  as  to  have  any  legal  vitality  whatever,  however  ingenious 
or  plausible  the  effort  for  that  purpose  may  be.  I  am,  there- 
fore, of  the  opinion  tliat  the  judgment  of  the  court  below 
fihonld  be  reversed. 


Eliphalet  a.  Allen,  plaintiff  in  error,  vs.  "William  Sol- 
omon et  a/.,  defendants  in  error. 

LTrippb,  Jadge,  was  providentiaUy  prevented  Arom  presiding  in  this  ease.] 

I .    A  father,  after  the  death  of  his  wife,  was  appointed,  on  his  own  applica- 
tion, trustee,  to  hold  certain  real  estate  in  trust  for  his  children.     He  ac- 
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cepted  the  trost,  and  continued  to  act  as  such  trustee  for  several  yean,  wheo 
he  filed  a  bill  setting  up  that  this  property  was  in  fact  his ;  that  under  a 
marriage  settlement  between  him  and  his  wife,  her  estate  had  been  settled 
in  trust  for  her  maintenance  during  her  life,  and  at  her  death  to  her  beiis 
to  be  pointed  out  by  her  will ;  that  she  made  no  will,  and  that  he  was,  un- 
der the  law,  her  sole  heir.  The  bill  charged  that  the  .property  now  in  con. 
troversy,  was  property  bought  with  such  separate  estate,  and  that  the  tnsr 
tee,  m  taking  the  deed,  by  mistake,  took  the  deed  for  the  use  of  the  vife 
for  life,  and  at  her  death  to  her  children : 

Jleldf  it  was  not  error  in  the  judge,  on  the  trial,  to  refuse  to  charge  that  if  the 
plaintiff  accepted  fhe  trust  in  ignorance  of  his  legal  rights,  be  was  not  es- 
topped from  now  setting  them  up,  and  on  the  contrary  charging,  that  if  he 
knew  the  terms  of  the  deed  to  the  trustee,  and  himself  accepted  the  trust, 
knowing  that  the  deed  was  to  the  children  after  the  wife's  death,  he  would 
be  estopped. 

a.  Under  the  facts  as  they  appear  of  record,  there  was  no  error  in  the  refusal 
of  the  judge  to  grant  a  new  trial. 

Trustees.  Estoppel.  Mistake.  Equity.  Before  Judge 
Hopkins.    Fulton  Superior  Court.  March  Term,  1874 

Though  the  bill  charged  that  the  draftsmen  of  the  deed 
made  a  mistake  in  drawing  the  deed,  yet  the  evidence  showed 
that  the  deed  was  drawn  under  the  direction  of  the  wife  and 
husband. 

The  remaining  facts  are  stated  in  the  above  head-note. 

McCoNNELL  &  Heyward,  for  plaintiff  in  error. 
HiLLYEB  &  Brother,  for  defendants. 

McCay,  Judge. 

1.  There  was  no  dispute  that  the  plaintiff  in  error  knew 
all  the  facts  as  to  what  the  deed  and  the  marriage  settlement 
contained,  and  that  he  knew  this  at  the  time  he  applied  to 
be,  and  was,  appointed  trustee  of  his  children  as  to  this  very 
property.  Nor  does  the  evidence  show  any  mistake  in  the 
draftsman  of  the  deed  to  this  ^  property.  He  drew  it,  as  he 
says,  as  he  was  directed  by  the  parties.  The  wife,  with  the 
consent  of  the  husband,  would  have  had  the  right  to  Iia\e 
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this  new  deed  drawn  exactly  as  it  was.  It  does  not  at  all  fol- 
low, that  by  the  words  of  the  original  settlement^  she  could 
mly  dispose  of  the  property  by  will.  It  may  be  that  the  in- 
tent was  to  give  her  power  to  make  a  will.  But  the  con- 
clusive reply  to  the  plaintiff's  case,  is  that  he  has  solemnly 
accepted  an  appointment  of  trustee  of  this  very  property  by 
the  judgment  of  a  court  of  competent  jurisdiction,  and  he  is 
therefore  estopped  from  denying  that  the  property  is  the 
property  of  his  children.  It  is  a  settled  rule  that  a  trustee 
cannot  set  up  title  adverse  to  his  trust,  and  a  contrary  rule 
would  be  dangerous.  A  trustee  has  the  custody  of  the  pa- 
pers. He  has  an  opportunity  to  find  out  defects  in  the  title, 
and  it  is  not  harshness  to  say  that  he  ought  to  be  estopped 
from  so  doing. 

In  this  case  the  plaintiff,  by  his  own  petition,  applies  to  the 
chancellor,  sets  forth  that  the  property  belongs  to  his  children, 
and  &sks  to  be  appointed  the  trustee,  and  this  is  done.     I^e 
knew  the  terms  of  the  marriage  settlement;  he  knew  that  the 
property  in  dispute  was  bought  with  the  proceeds  of  the  prop- 
erty included  in  the  marriage  settlement ;  he  knew  that  the 
deed  to  the  property  was  to  the  wife  and  children ;  and  with 
all  these  facts  before  him  he  makes  this  petition,  stating  the 
case,  and  asks  to  be  appointed  trustee.     He  accepts,  and  acts 
under  the  trust.     He  now  proposes  to  repudiate  the  whole, 
and  set  up  that  the  children  never  had  any  interest.     And 
this  after  the  death  of  the  wife.     Is  it  not  fair  to  assume  that 
the  wife  would  not  have  died  without  a  will  had  she  not 
supposed  her  children's  rights  were  safe  by  this  deed.     The 
husband  knew  the  terms  of  the  deed  made  when  the  pro- 
ceeds of  the  marriage  settlement  property  was  invested  in 
the  Atlanta  property.    He  stood  by  and  saw  the  deed  made  as 
It  was.    Can  he  now,  after  his  wife's  death,  say  it  was  not  right- 
ly made  ?    The  case  on  this  point  is  in  the  nature  of  an  estop- 
pel in  pais :  See  the  case  of  Burton  va.  Black,  32  Ge(yi*gia,  63. 
Here  the  wife  acted  with  the  husband's  knowledge,  and  trust- 
ing all  was  right,  she  failed  to  appoint  as  provided  by  the 
iv'il].     Taking  all  the  case  together,  we  are  clear  that  here 
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there  is  an  estoppel.     See,  also,  45  Ckorgia^  110;  Peny  on 
Trusts,  433 ;  Code,  section  2339. 
Judgment  affirmed. 


Andrew  M.  Sloan,  plaintiff  in  error,  tw.  James  H.  Coop- 
er, defendant  in  error. 

I,  Where  a  bill  was  filed  by  one  partner  against  his  other  two  partneis,  in 
the  county  of  the  residence  of  one  of  the  latter,  for  discovery  as  to  thw 
business  and  an  account  and  settlement,  but  which  alleged  that  all  of  the 
assets  of  the  late  firm  were  in  the  possession  of  the  partner  resident  in  a 
county  other  than  that  of  the  suit,  and  a  decree  was  rendered  against  the 
non-resident  defendant,  upon  which  execution  issued  and  was  levied : 

Held,  that  an  affidavit  of  illegality  thereto,  on  the  ground  that  the  coart  had 
no  jurisdiction  of  the  non-resident,  as  the  bill  was  not  filed  in  the  county 
of  his  residence,  and  no  substantial  relief  was  prayed  against  the  other  de- 
fendant, was  properly  overruled.  The  constitution  provides  that  soits 
against  copartners  may  be  tried  in  the  county  of  the  residence  of  either. 

2\  Where  a  demurrer  was  filed  to  a  biU  on  account  of  want  of  jurisdiction  in 
the  court,  which  was  overruled,  and  a  writ  of  error  sued  out  to  this  court, 
where  the  judgment  was  affirmed  by  the  dismissal  of  the  case  for  want  of 
jurisdiction : 

Held,  that  this  being  an  appellate  tribunal,  having  jurisdiction  of  all  the  pax> 
ties  defendant,  its  judgment  was  conclusive  as  to  the  question  of  jurisdic- 
tion, and  debarred  the  defendant  from  setting  up  the  same  defense  by  affi- 
davit of  illegality. 

3.  The  decree  not  having  been  signed  by  the  chancellor,  the  ill^ality  to  the 
execution  based  thereon,  on  that  ground,  was  properly  sustained. 

4.  Where  a  decree  was  signed  by  counsel  instead  of  the  chancellor,  such  de- 
fect can  be  cured  at  a  subsequent  term  by  a  nunc  pro  tunc  judgment.  The 
rights  of  third  persons  could  not  be  thereby  affected. 

McCay,  Judge,  concurred. 

Equity.  Jurisdiction.  Venue.  Judgments.  Courts.  De- 
crees. Amendments.  Illegality.  Before  Judge  McCutchen. 
Chattooga  Superior  Court.    September  Term,  1874. 

For  the  facts,  see  the  decision. 

R.  D.  Harvey,  for  plaintiff  in  error. 

Wright  &  Featherston  ;  Alexander  &  Wright,  for 
defendant  in  error. 
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Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant^  Cooper,  in  the  su- 
perior court  of  Chattooga  county,  against  Alman,  residing 
in  that  county^  and  Sloan,  residing  in  the  county  of  Chat- 
bam^  in  which  the  complainant  allied  that  he,  Alman  and 
Sloan,  in  consequence  of  a  large  quantity  of  grain  which 
Cooper  and  Alman  had  purchased  under  an  agreement  with 
Sloan,  having  become  mixed  together  at  the  mill  where  it  was 
stored  for  the  purpose  of  being  manufactured  into  flour,  the  par- 
ties entere<l  into  a  new  agreement,  by  which  they  were  to  unite 
their  stock  of  grain;  that  Cooper  and  Alman  should  continue 
to  purchase  grain,  Sloan  furnishing  the  money,  and  to  keep 
the  books,  accounts  of  shipping,  sales,  etc.,  and  to  divide  the 
pro6ts  equally  betweeii  them,  after  deducting  necessary  ex- 
penses of  milling,  shipping,  sales,  etc.     The  complainant  also 
alleges  that  he  had  advanced,  out  of  his  individual  funds,  the 
sum  of  $997  53  for  the  purchase  and  transportation  of  wheat, 
and  $173  25  on  account  of  flour  purchased ;  and  prays  in  his 
bill  that  the  defendants,  Sloan  and  Alman,  may  account  with 
him  for  such  sum  as  may  be  found  to  be  due  by  them  respec- 
tively, and  to  abide  by  such  judgment  or  decree  as  should  be 
made  against  them,  or  either  of  them.    There  was  a  demurrer 
to  the  bill  by  Sloan  for  want  of  jurisdiction  of  the  court,  as  to 
him,  on  the  ground  that  no  substantial  relief  was  prayed 
against  Alman,  who  resided  in  Chattooga  county  where  the 
suit  was  instituted.     The  demurrer  was  overruled  and  a  writ 
of  error  brought  to  this  court,  which  was  dismissed  for  want 
of  prosecution,  and  the  judgment  of  the  court  below  affirmed. 
The  defendant,  Sloan,  answered  the  bill,  and  it  was  taken  ;pro 
confesBo  as  to  Alman,  he  being  unable  to  speak  or  write  by 
reason  of  a  stroke  of  paralysis.     On  the  trial  of  the  case  the 
jury  found  a  verdict  against  Sloan  for  $3,051  95,  upon  which  a 
judgment  was  entered  in  the  common  law  form,  but  was  not 
signed  by  the  chancellor  and  entered  on  the  minutes  of  the  court. 
Aa  execution  was  issued  thereon,  and  levied  on  the  defendant's 
property,  who  made  an  affidavit  of  illegality  thereto,  on  the 
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ground  that  the  court  had  uo  jurisdiction  to  render  the  ]\ 
ment,  and  because  no  decree  had  been  made  in  the  case,  signed 
by  the  chancellor,  and  entei*ed  on  the  minutes  of  the  court. 
The  court  overruled  the  affidavit  of  illegality  .on  the  ground 
that  the  court  had  no  jurisdiction  to  render  a  decree  against 
Sloan,  but  sustained  it  on  the  ground  that  there  had  been  no 
decree  made  in  the  case,  signed  by  the  chancellor,  and  entered 
on  the  minutes  of  the  court ;  the  court  tlien  allowed  a  decree 
to  be  signed  by  the  chancellor  and  entered  on  the  minutes 
ntme  pro  tunc,  whereupon  both  parties  excepted. 

1.  The  main  question  argued  here  was  whether  Ihe  judg- 
ment against  Sloan,  as  appears  on  the  face  of  the  record,  is 
.  not  void  for  the  want  of  jurisdiction  of  the  court  of  Chat- 
tooga county  as  to  him.     It  is  insisted  that  the  judgment  is 
void,  because  no  substantial  relief  was  prayed  for  in  the  com- 
plaiuant^s  bill  against  Alman,  who  resided  in  that  county. 
It  is  true  that  the  constitution  declares  that  equity  cases  shall 
be  tried   in  the  county  where  a  defendant  resides,  against 
whom  substantial  relief  is  prayed,  but  it  is  also  true  that  the 
constitution  declares  that  suits  against  joint  promissors,  co- 
partners,  or  joint  trespassers,  residing  in  different  counties, 
may  be  tried  in  either  county.     The  facts  alleged  in  the  com- 
plainant's bill,  under  the  second  agreement  of  the  parties, 
constituted  them  copartners,  as  between  themaelves-^  in  relation 
to  that  particular  business  or  adventure  in  which  tliey  con- 
tracted to  engage:  Code,  sections  1887,  1888.     Matters  of 
account  was.  an  ancient  head  of  equity  jurisdiction,  and  is 
still  recognized  by  our  Code,  section  3130.    The  complainant 
filed  his  bill  against  his  two  copartners  in  that  particular  ad- 
venture in  which  they  had  embarked  under  their  contract, 
calling  upon  them  for  a  discovery,  and  to  account  with  him 
in  relation  to  these  transactions  as  to  the  business  in  which 
they  had  been  engaged  under  their  contract,  and  upon  sueb 
accounting  that  they  might  be  decreed  to  pay  him  sncii  sum 
as  might  be  found  to  be  due  to  him  by  them  respectively. 
Such  is  the  object  and  prayer  of  the  bill  upon  its  fiuse.    The 
subject  matter,  as  alleged  in  the  bill,  was  a  proper  subject 
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matter  for  a  court  of  equity  to  exercise  its  jurisdiction.  A 
court  of  equity  having  jurisdiction  of  the  subject  matter  of 
the  suit  in  the  county  of  Chattooga,  did  the  court  properly 
have  jurisdiction  of  the  person  of  Sloan,  on  the  statement  of 
facts  contained  in  the  record  ?  Assuming,  as  we  do,  that  the 
parties,  by  their  contract,  were,  in  contemplation  of  the  law, 
copartners  as  between  themselves  in  the  particular  business  or 
adventure  in  which  they  were  engaged,  as  set  forth  in  the  re- 
cord, the  complainant  had  the  legal  right  to  institute  his  suit 
in  equity  in  the  county  in  which  either  of  the  defendants  re- 
sided, and  having  done  so,  the  court  of  the  county  in  which 
the  suit  was  instituted  had  jurisdiction  to  try  the  case  as  to 
both  the  defendants,  although  Sloan,  the  other  defendant,  re- 
sided in  a  different  county.  The  decree  of  the  court  on  the 
final  hearing  of  the  bill  was  a  final  settlement  of  the  allied 
copartnership  transaction  between  the  parties,  including  the 
defendant  Alman. 

2.  Besides,  the  judgment  of  this  court,  being  an  appellate 
tribunal,  that  the  8Ui)erior  court  of  Chattooga  county  did  have 
jarisdiction  of  both  the  parties  defendant,  by  affirming  the 
judgment  of  that  court  on  the  demurrer  thereto,  was  conclu- 
eive  as  to  that  question.  In  view  of  the  facts  as  disclosed  in 
the  record,  there  was  no  error  in  overruling  the  affidavit  of  il- 
legality as  to  the  want  of  jurisdiction  of  the  court  rendering 
the  judgment. 

3.  We  find  no  error  in  sustaining  the  affidavit  of  illegalily 
oa  the  ground  that  the  decree  was  not  signed  by  the  chancel- 
]or,  as  required  by  the  4212th  section  of  the  Code,  and  en- 
tered on  the  minutes  of  the  court. 

4.  There  was  no  error  in  allowing  the  proper  decree  on  the 

verdict  to  be  signed  by  the  chancellor  and  entered  on  the 

minutes  of  the  court  nunc  pro  tunc,  so  far  as  the  defendant 

was   concerned.     As  a  matter  of  course,  the  rights  of  third 

persons  could  not  be  affected  by  it. 

]L#et  the  judgment  of  the  court  below  be  affirmed. 


Vol.  uv.  32. 
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McCay,  Judge,  concurring. 

1.  Where  a  bill  in  equity  was  filed  in  Cbattooga  ooontybj 
one  of  three  partners  against  the  other  two,  one  of  the  lattet 
living  in  Chattooga  and  the  other  in  Chatham,  seeking  a  set- 
tlement of  the  partnership  affairs,  and  it  appeared  from  th^ 
statements  in  the  bill  that  the  assets  were  all  in  the  hands  of 
the  partner  residing  in  Chatham : 

Held,  that  the  bill  was  rightlj  filed  in  Chattooga.  The 
settlement  of  the  affairs  of  the  partnership  by  a  decree  fixing 
the  interest  of  the  complainant  in  the  assets,  is  a  binding  de- 
cree against  both  defendants,  and  it  is  immaterial  in  whose 
hands  the  assets  are.  The  settlement,  as  between  all  the  part- 
ners, of  the  complainant's  interest,  is  substantial  r^^,  90  98 
to  give  jurisdiction  in  Chattooga. 

2.  Whilst  the  judgment  of  a  court  that  it  has  jurisdictioo, 
is  not  conclusive  between  the  parties,  if  the  question  arise  on 
the  face  of  the  record,  yet  if  that  judgment  be  objected  to  and 
carried  before  a  court  having  jurisdiction  to  correct  the  oroft 
of  the  court  making  such  judgment,  and  the  same  be  affirmed 
by  the  appellate  court,  the  parties  are  concluded  and  cannot 
deny  the  validity  of  such  judgment 

3.  Where  a  question  of  jurisdiction  depends  on  fiicts,  whidi 
appear  in  evidence  or  are  admitted  on  the  trial,  the  jadgment 
of  the  court  that  it  has  jurisdiction,  is  conclusive  between  the 
parties,  unless  it  be  excepted  to  and  reversed. 


WiLOOX,  Gibbs  &  Company,  plaintiflfe  in  error,  w.  Hexky 
T.  CuNJsaNGHAM,  defendant  in  error. 


In  a  suit  for  the  price  of  a  guano  which  was  sold  as  a  manure,  a  plea  that 
manure  was  properly  applied  to  the  crop,  that  the  crop  was  well 
to,  and  that  so  applied  and  so  used,  the  guano  was,  in  the  production  of 
said  crop,  of  no  benefit  whatever,  and  was  wholly  useless  and  vahiefcs  to 
this  defendant,  is  not  a  good  plea  in  bar  of  the  recovery.     The  plea 
have  said  distinctly  that  the  guano  was  not  reasonably  suited  for  a 
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or  was  worthless ;  or  to  the  statement  that  it  was  properly  used,  it  should 
have  further  set  forth  that  the  seasons  were  seasonable. 

Sales.   Pleadings.   Before  Judge  James  Johnson.   Talbot 
Saj>erior  Court.    September  Term,  1874. 

Report  unnecessary. 

Willis  &  Willis,  by  M.  H.  Blandford,  for  plaintiffi 
in  error. 

E.  H.  WoRRiLL,  for  defendant. 

McCay,  Judge. 

Recognizing,  as  we  fully  do,  that  the  sellers  of  a  fertilizer 
warrant  that  it  is  reasonably  suited  for  the  purpose  intended, 
yet,  in  a  suit  on  a  contract  for  such  manure  sold,  the  burden 
of  showing  that  it  was  not  according  to  the  presumed  war- 
ranty, is  clearly  on  the  defendant.     The  facts  are  specially  in 
his  knowledge.    He  claims  a  breach  of  a  cross-obligation  by 
the  plaintiff,  and  he  is  bound  to  make  this  out  by  proof.    To 
Justify  proof  there  must  be  a  plea.     The  plea  in  this  case  is 
{leculiar.     It  is  not  pleaded  that  the  fertilizer  was  not  fit  for 
the  purpose  intended.    The  pleader  undertakes  to  give  the 
facts.     He  states  that  it  was  properly  applied  to  the  crop  and 
was  well  attended  to — at  least  this  is  stated  in  substance.    He 
then  says  that  so  applied  and  so  used  it  was  worthless  and  of 
DO  value.     Now,  it  is  plain  to  the  commonest  apprehension 
that  all  this  might  be  true,  and  the  fertilizer  be  still  reason- 
ably  fitted  for.  the  purpose.     All  experience  shows  that  a 
good  season  is  a  sine  qua  non  for  the  success  of  these  fertiliz- 
ers ;   often  the  fertilizer  does  harm  instead  of  good,  solely  by 
reason  of  untoward  seasons.    The  facts  as  to  the  nature  of  the 
season  are  not  alluded  to  in  this  plea,  and  we  think  for  this 
reason  it  is  bad.    The  form  of  the  plea  is  suspicious.    It  was 
competent  for  the  party  to  have  simply  pleaded  that  the  arti- 
cle ^was  not  reasonably  suited  for  the  purpose.     He  does  not 
do   thiB  ;  on  the  contrary,  he  states  certain  facts,  and  then 
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adds  that  under  these  circumstances  it  was  of  no  ase.  To 
nmke  such  a  plea  good,  it  should  cover  every  possible  condi- 
tion. This  leaves  out  a  principal  one,  to- wit:  the  seasons. 
We  are  the  more  ready  to  make  this  ruling  because  the  evi- 
dence in  the  record  rather  indicates  that  this  condition  was 
left  out  because  the  fact  was  rather  in  favor  of  the  plaintiffs, 
and  under  our  law  requiring  pleas  to  be  swoni  to,  the  state- 
ment of  it  in  the  plea  might  make  the  plea  difficalt  to 
swear  to. 

Judgment  reversed. 


W.  Woods,  ordinary,  for  use,  plaintiff  in  error,  va.  E.  C, 

JoNEas,  defendant  in  error. 

Money  paid  into  court  under  a  process  of  garnishment,  but  set  aside  as  an 
exemption  of  personalty  to  the  defendant  before  appropriated  to  the  judg- 
ment against  him,  should  be  turned  over  to  the  ordinary  upon  his  applica- 
tion therefor. 

Homestead.    Before  Judge  Barti^ett.     Morgan  Superior 
Court.    September  Adjourned  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

'  McHenry  &  McHenry,  for  plaintiff  in  error. 

Keese  &  Beebb,  for  defendant 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  Jones  obtained 
a  judgment  against  Martin  on  the  21st  day  of  December, 
1872.  Poullain  was  garnished  by  the  plaintiff,  who  admitted 
that  he  was  indebted  to  Martin  $200  00,  which  sum  be  paid 
to  the  sheriff.  The  sheriff,  on  being  ruled  for  the  money  due 
on  Jones'  ^ /a.,  admitted  he  had  sufficient  money  in  hand  to 
pay  it  collected  from  Poullain,  the  garnishee,  but  stated  that 
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he  had  been  served  with  a  notice  by  the  ordinaiy  of  Morgan 
county,  that  the  money  due  by  Poullain,  the  garnishee^  to 
Martin^  had  been  set  apart  as  a  homestead  exemption,  the  ap- 
plication therefor  having  been  made  on  the  30th  of  December, 
1872,  and  an  order  passed   by  the  ordinary  on  the  11th  of 
January  thiereafter,  ordering  the  money  to  be  paid  over  to 
him  for  investment.   The  summons  of  garnishment  was  served 
on  the  30th  of  November,  1872.     The  court  ordered  Jones' 
ji/a.  against  Martin  to  be  satisfied  out  of  the  money  in  the 
slieriif 's  hands.    Whereupon  the  ordinary,  who  had  been  made 
a  party  to  the  rule,  excepted.     The  money  was  brought  into 
court  by  summons  of  garnishment;  but  it  does  not  matter 
Jiow  the  money  was  brought  into  court;  the  question  is  wheth- 
er the  debt  due  by  Poullain  to  Martin  had  been  set  apart  as 
an  ejtemption  of  personal  property  under  the  homestead  act, 
prior  to  the  time  the  court  ordered  the  proceeds  of  that  debt 
to  be  paid  in  satisfaction  of  the  fi*fa.  of  Jones  against  Mar- 
tin, his  judgment  debtor.     It  appears  from  the  record  that  on 
the  1 1th  of  January,  1873,  that  the  $200  00  due  Martin,  in 
the  hands  of  Poullain,  was  set  apart  as  exempt  from  levy  and 
sale   by  the  ordinary  as  a  homestead  exemption  of  personal 
property,  and  that  l)eing  so,  the  court  erred  in  ordering  the 
money  in  the  sheriff's  hands  to  be  applied  in  satisfaction  of 
^he  Judgment  debt  in  favor  of  Jones  against  Martin,  his  judg- 
ment debtor.     This  case  comes  within  the  ruling  of  this  court 
in  WlaiMnevs*  (h^on,  46  Georgia  Reports f4tli.    The  ordinary 
was  entitled  to  the  money  in  the  hands  of  tlie  sheriff,  (less  the 
amount  of  the  attorney's  fees  for  bringing  the  money  into 
court  under  the  process  of  garnishment,)  to  be  invested  for  the 
benefit  of  the  defendant's  wife  and  children,  as  provided  by 
the  homestead  act. 

the  judgment  of  the  court  below  be  reversed* 
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*W.  B.  HiLL^  plaintiff  in  error,  vs.  John  Mott,  defendant 

in  error. 

It  is  not  a  good  ground  of  an  affidavit  of  illegality  to  an  execution  that  the 
judgment  on  which  the  execution  is  founded  is  irregular,  in  this,  that 
whilst  the  suit  was  against  an  indorser,  the  judgment  fails  to  describe  him 
as  such  indorser. 

McCay,  Judge. 


William  H.  &  E.  E.  Crocker,  executors,  plaintiffi  in 
error,  t^.  James  J.  Green,  defendant  in  error. 

A  promissory  note  had  a  condition  in  the  body  of  it  that  the  maker  should  be 
entitled  to  interest  on  any  payments  he  might  make  before  the  note  became 
due; 

Held,  that  this  was  in  effect  a  stipulation  that  he  might  pay  the  note  before  it 
was  due,  and  a  plea  that  the  money  was  so  tendered  b  a  good  plea  of  ten- 
der so  as  that  the  plaintiff  cannot  recover  interest. 

McCay,  Judge. 


Macon  and  Western  Railroad  Company,  plaintiff  In 
error,  v%.  William  L.  Knott,  defendant  in  error. 

Under  the  evidence  as  set  forth  in  the  record  in  this  case,  there  was  no  abase 
of  the  discretion  of  the  court  below  in  granting  a  new  trial.' 

McCay,  Judge. 


Nathaniel  H.  Goes,  plaintiff  in  error,  w.  Pierce  Ro- 
berts, defendant  in  error. 

This  case  is  precisely  like  the  case  of  Adams  vs.  DainSt  reported  in  47  Geor- 
gia, 340,  and  the  two  cases  of  Macon  and  Augusta  Railroad  Cfimfmmr  v. 


*  No  reports  or  opinions  are  published  in  this  and  the  following  cases,  in  afooordaxkce  -m-a^ 
the  provisions  of  act  of  March  ad,  1875. 
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Freeman  et  al.  vs,  Thompson. 


Milton  Bassj  and  Fain  vs.  McConnell^  52   Georgia   Reporti^  13.     On  the 
authority  of  those  cases  the  judgment  of  the  court  below  is  affirmed. 

McCay,  Judge. 


Thomas  F.  Freeman  d  0!,^  administrators,  plaintifis  in 
error,  vs.  Jimpsey  Thompson,  defendant  in  error. 

Pebry  &  Denton,  plaintiffs  in  error,  vs.  Samuel  Walker, 

defendant  in  error. 

Julia  F.  Williams,  administratrix,  plaintiff  in  error,  vs. 
James  P.  Loftis,  trustee,  defendant  in  error. 

Prince  Hines,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

Wilcox,  Gibbs  &  Company,  plaintiffi  in  error,  vs.  R.  H. 

Jackson  et  aL^  defendants  in  error. 

Wyche  S.  Jackson,  administrator,  plaintiff  in  error,  vs. 
John  M.  Johnson  et  al..  defendants  in  error. 

Caleb  King,  executor,  plaintiff  in  error,  vs.  John  M.  King 

et  al,y  defendants  in  error. 

Ijewjb  B.  Headrick,  plaintiff  in  error,  vs.  Robert  C. 

Word,  defendant  in  error. 

Hiram  Awtry,  executor,  plaintiff  in  error,  vs.  Thomas  J. 

Atkinson,  defendant  in  error. 

Xhis  case  turns  wholly  on  the  evidence,  and  comes  within  the  rule  so  often 
announced,  that  when  the  evidence  is  conflicting,  and  the  judge  of  the  su- 
p^or  court  has  refused  a  new  trial,  this  court  will  not  reverse  his  judg- 
ment. 
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« 

Zachart  S.  Mayo,  trustee,  plaintiff  in  error,  vs.  Jambb  E. 
P.  Keaton,  executor,  et  al.,  defendants  in  error. 

Under  the  bill,  answer  and  affidavits  in  this  case,  it  was  not  error  in  the 
judge  to  refuse  the  injunction  and  application  for  the  appointment  of  a  re- 
ceiver. It  should  be  a  strong  case  to  authorize  a  court  of  equity  to  inter- 
fere with  the  regular  administration  of  an  estate. 

McCay,  Judge. 


WooTSON  L.  GuNNELJB,  plaintiff  in  error,  vs.  Isaac  B. 

Deayoubs,  defendant  in  error. 

A  justice  of  the  peace  having  certain  notes  in  his  hands  for  suit,  the  defend- 
ant acknowledged,  in  writing,  on  the  back  of  the  notes,  thus:  **I  ac* 
knowledge  service  on  the  within  notes."  The  justice  issued  no  summoiBS, 
but  entered  the  cases  on  his  docket,  and  on  his  court-day,  he  being  sick, 
sent  his  docket  to  a  friend  with  the  papers,  who  entered  judgment  in  the 
cases,  the  magistrate  not  being  present,  and  the  defendant  not  appearing. 
Subsequently  the  defendant  paid  to  the  plaintiff  a  part  of  the  debt,  and  it 
was  agreed  that  the  executions  should  be  stayed  for  twelve  months : 

J/eld,  that  the  judgments  were  void,  and  that  there  was  nothing  in  the  sabsc- 
quent  payment  and  agreement  to  estop  the  defendant  from  denying  their 
validity. 

McCay,  Jndge. 


Adams  &  Brother,  plaintiffs  in  error,  vs.  A.  S.  Humphreys, 

defendant  in  error. 

1.  The  continuance  was  properly  refused. 

2.  The  declarations  of  an  agent  are  not  competent-  evidence  against  1^  prin* 
cipal,  where  it  does  not  appear  wAtn  they  were  made. 

3.  Where  A  orders  goods  for  B,  and  they  are  skipped  directly  to  the  latter, 
but  the  bill,  though  made  out  against  B,  is  sent  to  A,  who  forwarded  &e 
order,  A  has,  at  least  prima  /acif,  a  right  to  collect  as  agent  of  the  vendor 
of  the  goods. 

Trippe,  Judge. 
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^___^ \ _^ 

Toole  &  Price  d  al,^  plaintiffs  in  error^  vs.  The  First 
National  Bank  of  Americus,  defendant  in  error. 

'  I.  Where,  in  an  action  of  trover,  the  conversion  is  alleged  to  have  been  on  a 
day  subsequent  to  the  commencement  of  the  suit,  it  may  be  amended  by 
substituting  a  day  prior  to  the  filing  of  the  writ. 

2.  The  declarations  of  an  agent  in  reference  to  certain  property,  are  not  ad- 
missible against  his  principal  or  those  claiming  under  him,  unless  it  appear 
that  his  agency  extended  to  or  included  such  property. 

3.  The  question  whether  or  not  the  cotton  in  controversy  was  included  in  the 
contract  under  which  the  plaintiffs  in  error  claim,  having  been  fairly  sub- 
mitted to  the  jury,  and  there  being  positive  testimony  to  support  the  ver- 
diet,  there  is  no  le^  ground  for  setting  it  aside. 

Tbippb,  Judge. 


Flannagan,  Abell  &  Company,  plaintiffs  in  error,  tw. 
Colbert  &  McAfee,  defendants  in  error. 

Under  the  evidence  the  verdict  was  contrary  to  the  charge  of  the  court  and 
the  law  apyplicable  to  the  case. 

Tbippe,  Judge. 


J.  W.  Wheatley  &  Company,  plaintiflfe  in  error,  t;^.  James 
P.  Walker  et  al.^  defendants  in  error. 

[McCay,  Judge,  did  not  preside  in  the  above  case,  on  account  of  relation- 
ship to  one  of  the  parties.] 

J.  J.  StJMMERUN,  plaintiff  in  error,  vs.  Cleslby  Whittle, 

defendant  in  error. 

Cai^eb  Tompkins,  plaintiff  in  error,  vs,  Lydia  A.  Lyhan, 

defendant  in  error. 

UoScT  the  testimony  before  the  chancellor  at  the  hearing  of  the  application 
foT  the  injunction^  there  was  no  abuse  of  discretion  in  his  refusal  to  grant 
Uie  writ. 
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John  A.  8t£ELE,  plaintiff  in  error  v%.  Rebecca  Brown  A 

al.j  defendants  in  error. 

A  sells  land  to  B  who,  without  paying  the  purchase  money,  sells  to  C.  C 
being  dead,  A  brings  a  bill  against  his  administrator  to  enforce  the  vendor's 
lien.    A  is  not  a  competent  witness  for  himself  on  the  hearing  of  the  bill. 

Tbippe,  Judge. 


Spence  &  Porter,  plaintifis  in  error,  vs.  Stephen  Shell 

et  al,j  defendants  in  error. 

This  case  comes  within  the  rule  established  in  the  cases  of  Hays  vs.  Rey- 
nolds, executor,  decided  at  July  term,  1874,  and  Stokes  vs.  Maxwell,  de- 
cided at  the  present  term, 

Trippe,  Judge. 


CkxTHRANS  &  Elliott,  plaintifis  in  error,  vs.  Daniel  R. 

Mitchell,  defendant  in  error. 

* 

The  time  when  the  tender  was  made,  with  an  averment  of  a  continued  and  a 
present  readiness  to  pay,  are  essential  parts  of  a  plea  of  tender. 

Tbippe,  Judge. 


Milton  E.  Russell,  plaintiff  in  error,  vs.  Thomas  E.  Pat- 
ton  et  al.f  commissioners,  defendants  in  error. 

1.  The  commissioners  of  roads  and  revenues  of  Walker  county,  have  the 
power  to  bring  the  ordinary  thereof  to  a  settlement  for  any  funds  in  his 
hands. 

2.  As  these  proceedings  against  the  ordinary  were  instituted  prior  to  the  pas- 
sage of  the  act  of  March  2,  1875,  in  relation  to  said  board  of  commisskn- 
ers,  he  may,  under  section  525  of  the  Code,  if  he  desires  to  contest  their 
action  and  to  have  a  trial  by  jury,  cause  an  issue  to  be  formed  by  filing  an 
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affidavit  of  illegality  against  any  execution  which  may  be  issued  against 
him  :  or,  as  the  provisions  of  said  act  are  made  to  apply  to  proceedings 
pending  at  the  time  of  its  passage,  he  may,  if  he  appears  and  has  a  hearing 
before  the  commissioners,  enter  an  appeal  from  their  decision  to  the  supe- 
rior court. 

Trippe,  Judge. 


The  Central  Eailroad  and  Banking  CompaiJy,  plain- 
tiff in  error,  vs.  Iversox  T.  Smith,  defendant  in  error. 

When  goods  which  have  been  transported  by  a  railroad  company  were  de- 
stroyed by  fire  in  the  depot  to  which  they  had  been  conveyed,  and  where 
they  were  to  be  delivered  to  the  owner,  suit  may  be  brought  by  the  latter 
against  the  company  in  the  county  where  such  cause  of  action  arose,  tc- 
wit :  where  the  goods  were  destroyed. 

Trippe,  Judge. 


Joseph  Sgogin  d  al.^  plaintiffs  in  error,  vs.  Jeremiah 
Beaix,  executor,  defendant  in  error. 

The  affidavit  of  illegality  was  based  upon  grounds  which  had  been  adjudica- 
ted adversely  to  affiant  by  this  court  upon  a  former  writ  of  error  in  this 
case,  and  there  was  no  error  in  dismissing  the  second  affidavit. 

Tbippe,  Judge. 


J.  M.  Born,  Jr.,  &  Company,  plaint ifls  in  error,  vs.  George 
J.  Dallas  et  cU.,  defendants  in  error. 

If  ihere  be  facts  and  circumstances  from  which  it  may  be  reasonably  inferred 
that  a  partnership,  after  the  accession  of  a  new  partner,  vrith  his  knowledge 
or  consent,  acted  upon  and  continued  a  former  course  of  dealings  with 
certain  customers,  growing  out  of  an  agreement  that  the  separate  debt  of 
one  of  the  partners  due  such  customers  might  be  set  off  against  purchases 
made  by  them  from  the  firm,  and  a  new  trial  has  been  granted  on  the  hear- 
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ing  of  a  certiorari  to  a  judgment  rendered  by  the  justice  of  the  peace 
against  the  customers,  this  court  will  not  interfere  Mrith  the  discretion  of 
the  judge  allowing  the  same  unless  gross  error  appears. 

Trippe,  Judge. 


John  R.  Crane,  administrator,  plaintiff  in  error,  vs,  Pat- 
rick Barry,  defendant  in  error. 

» 

To  an  action  brought  upon  a  common  law  award,  made  by  arbitrators  aoder 
a  general  submission,  the  defendant  may  plead  that  the  award  was  made 
on  a  matter  not  brought  to  the  consideration  of  the  arbitrators  by  the  par 
ties,  and  that  there  was  no  evidence  before  them  in  reference  to  it,  nor  any 
dispute  or  contest  between  the  parties  upon  such  matter,  without  Sling  a 
copy  of  the  testimony  which  was  submitted  to  the  arbitrators. 

Trippe,  Judge. 


Rebecx^a  J.  Mize,  plaintiff  in  error,  vs,  Willis  A.  HaW- 

KDCS  et  al.j  defendants  in  error. 

1.  Section  1783  of  the  Code,  declaring  void  the  contracts  of  a  wife  which 
bind  her  separate  estate  for  the  debts  of  her  husband,  does  not  affect  the 
power  of  a  widow  to  contract  with  reference  to  such  debts  after  his  death. 

2.  The  testimony  at  the  hearing  for  the  injunction  having  been  confficting  as 
to  the  main  issue,  to-wit :  the  consideration  of  the  note,  it  was  a  nutter 
for  the  chancellor  to  determine,  and  there  was  no  abuse  of  his  discretion 
calling  for  the  interference  of  this  court. 

Trippe,  Judg6. 


James  C.  Taylor^  administrator,  plaintiff  in  error^w.  John 

G.  J  ago  WAY,  defendant  in  error. 

The  fact  that  letters  of  administration  on  the  estate  of  a  creditor,  abated  in 
1S68,  and  further  administmtion  was  not  granted  unti^  1873,  does  not  take 
a  ease  out  of  the  operation  of  the  act  of  UmitatioB  of  1869,  where  die  se- 
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cond  representative  of  the  estate  brings  suit  in  1 873  on  a  promissory  note 
executed  and  due  in  1 859. 

Trippe,  Judge. 


Alexander   C.  Tharpe,  plaintiff  in  error,  vs.   E.   M. 

Tharpe,  defendant  in  error. 

Alexander  C.  Tharpe,  plaintiff  in  error,  w.  Charles 

H.  MgCall,  defendant  in  error. 

The  judgment  in  each  of  these  cases  was  rendered  by  the  ordinary  in  favor 
of  a  legatee  against  the  defendants  in  their  individual  capacity,  and  the  ex- 
ecutions issued  thereon  may  be  levied  on  their  individual  property ;  nor 
does  the  fact  that  in  the  executions  the  defendants  are  styled  **  executors, ^^ 
affect  the  case. 

Trippe,  Judge. 


A.  T.  Finney,  plaintiff  in  error,  w.  Charles  Fbchtner, 

defendant  in  error. 

A  possessory  warrant  will  not  lie  against  a  purchaser  at  a  judicial  sale  made- 
under  th^  forms  prescribed  by  law,  on  the  ground  that  a  trespass  was  com- 
mitted by  the  levying  officer  in  taking  possession  of  the  property,  the  pur- 
chaser not  being  ^articeps  in  the  fori, 

Tbippe,  Judge. 


John  J.  Cohen  &  Sons  et  ol,^  plaintiffs  in  error,  va,  George 
W.  Summers  et  al.j  assignees,  defendants  in  error. 

J  ^  J^Ti  insolvent  debtor  made  an  assignment  to  trustees  for  the  benefit  of  his 
creditors,  stating  therein  that  on  account  of  his  having  surrendered  all 
cla-im  for  legal  exemptions  for  himself  and  family,  it  was  expected  that  the 
creditors  would  release  the  balance  of  their  debts  after  the  assets  were  ex- 
}ia.u9ted ;  and  on  its  being  suggested  by  some  of  the  creditors,  at  a  meeting 
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subsequently  held  by  them,  that  this  clause.might  invalidate  the  in^rament 
under  section  1952  of  the  Code,  as  a  reservation  of  a  benefit  to  the  debtor, 
the  latter  entered  on  the  deed  a  relinquishment  of  any  benefit  which  it 
might  be  supposed  he  reserved  to  himself,  and  released  all  the  cieditois 
from  any  condition  implied  by  those  words,  to  discharge  him  from  his 
debts,  beyond  what  they  may  receive  as  dividends : 

Ife/d,  that  even  if  the  assignment,  as  originally  executed,  was  obnoxious  to 
the  provisions  of  section  1952,  it  would  not  be  so  after  the  execntion  of 
such  an  indorsement  and  its  acceptance  by  the  assignee. 

2.  There  was  sufficient  evidence  before  the  chancellor,  showing  theexecntioB 
of  the  relinquishment,  and  its  acceptance  by  the  assignee  before  pUintiiB 
in  error  obtained  their  judgments,  to  authorize  the  granting  the  injonctioiL 

Tbippe,  Judge. 


Sarah  E.  Hamrick,  plaintiff  in  error,  w.  The  People's 
Bank  of  Newnan  et  al,,  defendants  in  error. 

Hamrick  sold  land  to  Drew,  giving  bond  for  ti^es,  and  being  indebted  to  the 
People's  Bank  nearly  one-half  the  price  of  the  land,  arranged  with  the 
purchaser  that  he  should  give  his  note  to  the  bank  therefor,  with  Hunnck 
as  surety.  Hamrick  deposited  the  other  notes  of  Drew,  given  for  the  pur- 
chase money,  with  the  bank  as  collateral,  and  also  made  title  to  the  land  to 
the  bank  as  further  security.  Drew  paid  about  one-third  of  the  note  m»(te 
by  him  to  the  bank,  and  judgment  was  obtained  in  its  favor  for  the  bal- 
ance, as  well  as  on  the  notes  given  for  the  purchase  money : 

ffeld,  that  the  wife  of  Hamrick  could  not  enjoin  the  collection  of  the  debt 
due  by  Drew  to  the  bank,  by  a  levy  and  sale  of  the  land,  on  the  ground 
that  she  was  entitled  to  a  homestead  in  the  same,  and  had  made  applica- 
tion therefor. 

Trippe,  Judge. 
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AT  ATLANTA. 


JULY     TERM,    1875 


Present— HIRAM  WARNER,  Chief  Justice. 
♦L.  E.  BLECKLEY,  I  ,„^^„^ 
JAMES  JACKSON, /J ^^^^* 


William  B.  Allen,  plaintiflP  in  error,  w.  The  Atlanta 
Street  Bailroad  Company,  defendant  in  error. 

1.  A  father  cannot  maintain  an  action  for  damages  on  account  of  the  homi- 
cide of  his  infant  child,  who  was,  at  the  time  of  his  death,  incapable  of 
rendering  him  any  service. 

2.  Where  an  action  is  brought  by  a  father  against  a  railroad  company  for 
damages  sustained  by  reason  of  the  homicide  of  his  child,  and  the  /orf 
complained  of ,  prima /acu,  amounts  to  a  felony,  he  must  allege  in  his  de^ 
daration  that  he  has  prosecuted  the  agent  of  the  company  on  the  criminal 
side  of  the  court,  or  set  forth  a  good  excuse  for  his  failure  to  do  so. 

Parent  and  child.    To7't8,    Damages.    Before  Judge  Hop- 
kins.    Fulton  Superior  Court.    April  Terra,  1875. 

Reported  in  the  decision. 

S.  B.  Spencer;  P.  L.  Mynatt,  for  plaintiff  in  error. 

^In  the  vacation  following  the  January  term,  1875,  Judges  McCay  and  Tkippb  resigned. 
'l*liey  were  respectively  succeeded  by  Judges  Blbcklby  and  Jackson. 
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Candler  &  Thomson  ;  A.  W.  Hammond  &  Son,  for 
defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  killing  his  male  child  of  the 
age  of  two  years.     The  plaintiff  alleges  in   his  declaratioo, 
that  the  defendant,  by  means  of  the  carelessness  and  n^ligenoe 
of  its  agents,  in  the  management  of  its  street  rail  way  cars,  ran 
against,  struck  down,  ran  over,  and  crushed  the  body  of  his 
said  child,  whilst  in  the  act  of  crossing  Marietta  street,  a  pob- 
lie  street  in  the  city  of  Atlanta,  without  blame  or  fault  oa 
the  part  of  said  child,  whereby  the  said  child  died  thirteen 
days  after  the  infliction  of  said  injury  by  the  defendant.  The 
plaintiff  also  alleges  that  his  child  was  sound  and  healthy, 
and  that  the  services  of  his  said  child  would  have  become,  at 
an  early  day,  of  great  value  to  him,  to-wit :  the  sum  of  93,000 
for  services  fo  he  rendered  by  his  said  chihl,  until  he  had  at- 
tained the  age  of  twenty-one  years,  of  which,  the  plaintiff 
alleges,  he  has  been  deprived  by  the  negligence  and  careless- 
ness of  the  defendant.     The  defendant  demurred  to  the  plain* 
tiff's  declaration  on  the  gronnd  that  no  legal  cause  of  action 
was  alleged  therein  which  would  entitle  the  plaintiff  to  re- 
cover the  damages  which  he  claimed.     The  court  sustained 
the  demurrer  and  the  plaintiff  excepted. 

1.  In  the  case  of  the  Georgia  Railroad  Company  vs.  WywHj 
42  Ge&rgia  Reports^  331,  it  was  held  tliat  the  29  7 1st  section  of 
the  CcMie,  providing  for  the  recovery  of  damages  for  physical 
injuries,  limited  the  right  of  recovery  to  a  widow,  or  if  no 
widow,  then  to  the  child  or  children,  for  the  homicide  of  Uie 
husband  or  parent  The  damages  claimed  in  this  case,  are  not 
for  the  homicide  of  a  husband  or  parent.  The  plaintiff,  how- 
ever, insists  that  he  does  not  claim  damages  for  the  homicide 
of  his  child,  but  for  the  loss  of  the  services  which  his  child 
would  have  rendered  him  until  twenty-one  years  of  age,  if  he 
had  not  been  killed  by  the  defendant,  or  its  agents,  as  alleged 
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in  his  declaration.     The  2960tb  section  of  the  Code  declares 
that "  every  person  may  recover  for  torts  committed  to  himself, 
or  his  wife,  or  iiis  child,  or  his  ward,  or  his  servant."     This 
section  of  the  Code  as  to  the  relative  rights  of  parent  and 
child,  master  and  servant,  etc.,  should  be  construed  in  the  light 
of  the  common  .law  of  force  in  this  state,,  for  it  is  not  to  be 
presumed  that  the  legislature  intended  to  alter  or  change  the 
common  law  in  relation  to  the  relative  rights  of  parent  and 
child,  master  and  servant,  and  the  remedies  provided  for  the 
maintenance  and  enforcement  of  the  same,  unless  it  has  done 
so  in  eicpress  terms,  or  by  necessary  implication.     Therefore, 
under  this  section  of  the  Code,  every  person  in  this  state  may 
recover  damages  for  torts  committed  to  himself,  or  his  wife,  or 
his  child,  or  his  ward,  or  his  servant,  as  he  was  authorized  to 
do  by  the  common  law,  except  when  the  alleged  tort  is  for  any 
violent  injury,  or  attempt  to  commit  a  physical  injury  illegal- 
ly upon  a  person  ;  if  such  injury  amounts  to  a  felony  as  de- 
fined by  the  Code,  then,  the  person  injured,  must  either  sim- 
ultaneously, or  concurrently,  or  previously,  prosecute  for  the 
same,  or  allege  a  good  excuse  for  the  failure  so  to  prosecute : 
Cbde,  section  2970.     This  section  of  the  Code  alters  the  com- 
mon law  so  far  as  to  allow  the  injured  party  to  recover  dam- 
ages for  the  tort  in  cases  of  felony,  provided  he  will  prosecute 
for  the  same  on  the  criminal  side  of  the  court  as  specified 
therein.     The  object  of  this  section  is  to  prevent  the  injured 
party  from  condoning  the  offense  against  the  public  for  mere 
pecaniary  considerations  in  the  shape  of  damages,  in  cases  of 
felony.    By  the  common  law,  to  entitle  the  parent  to  recover 
damages  for  a  tort  done  to  his  child,  the  gist  of  the  action  is 
the  loss  of  the  services  of  the  child  by  the  parent.  In  Skidds 
vs.  Ycnge,  15  Georgia  Reports^  356,  this  principle  of  the  com- 
nion  law  was  fully  recognized.    In  that  case  the  court  say, 
*^  may  a  father  treat  his  minor  son  as  his  servant,  and  sue  for 
an  injury  to  the  son  as  for  an  injury  to  a  servant?    If  the 
son  be  old  enough  to  render  service,  the  father  may,"  citing 
anthorities  in  support  of  that  proposition  which  sustain  it.     In 

that  case,  the  son  was  eighteen  yeais  of  age,  and  capable  of 

"Vol.  liv.  33.' 
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rendering  servioe.  In  the  case  now  before  ns,  the  child  was 
but  two  years  old  and  incapable  of  rendering  any  sorice  at 
the  time  the  alleged  toH  was  oommitted,  of  which  the  pa- 
rent complains  as  an  injury  to  his  rdative  rightst  as  such  pa- 
rent. No  decision  was  cited  on  the  argoment  based  on  the 
prinoipks  of  the  common  law^  which  would-  authorise  a  pa- 
rent to  recover  damages  for  a  tori  done  to  his  child  who  w« 
incapable  of  rendering  him  any  service  at  the  time  of  the 
alleged  ii^ury,  and  we  apprehend  none  can  be  cited,  ina^ 
much  as  the  foundation  of  the  action  by  the  parent  is  the  loss 
of  the  present  service  of  his  child  when  the  injury  was  done, 
and  not  alone  for  his  prospective  service  to  be  rendered  in  the 
future, 

2.  There  is  another  ground  on  which  the  demurrer  to  the 
plaintiff's  declaration  might  well  have  been  sustained.    The 
tort  complained  of  in  the  plaintiff's  declaration,  prima  foxky 
amounts  to  a  felony,  and  the  plaintiff  should  have  alleged  ia 
his  declaration  that  he  had  prosecuted  the  agent  of  the  de- 
fendant on  the  criminal  side  of  the  court  for  the  alleged  inju- 
ry to  his  son,  or  alleged  a  good  excuse  why  he  had  not  done 
so,  as  required  by  the  2d70th  section  of  the  Code.   The 
most  effectual  manner  to  protect  children  in  the  streets  of  the 
city  of  Atlanta  fVom  the  negligence  and  carelessness  of  the 
defendant's  agents  in  running  its  street  cars,  is  to  prosecote 
those  of  its  agents  who  may  be  guilty  of  such  negligence  and 
carelessness  on  the  criminal  side  of  the  court,  and  have  them 
punished  therefor,  and  it  was  a  duty  which  the  plaintiff  owed 
to  the  public  to  have  prosecuted  the  defendant's -agent  for  die 
injury  done  to  his  child,  if  the  allegations  in  his  declaration 
<be  true.    The  law  will  not  allow  him  to  sue  for  and  recover 
))ecuniary  damages  for  the  injury  until  he  has  performed  bis 
duty  to  the  public  by  prosecuting  the  guilty  party,  or  alleged 
a  sufficient  elccnse  for  not  having  done  so.     In  any  view 
which  we  have  been  enabled  to  take  of  this  case,  the  demur- 
rer to  the  plaintiff's  declaration  was  properly  sustained. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Daniel  S.  Anderson,  plaintiff  in  error,  v«.  S.  E.  Blythe, 

defendant  in  error. 

An  execntioa  which,  upon  being  issued  by  the  clerk,  passed  in  due  course 
from  him  to  the  sheriff,  will  be  presumed  to  have  remained  in  the  sheriff's 
hands  during  his  continuance  in  office,- unless  shown  to  have  been  returned^ 
or  delivered  to  the  plaintiff  or  to  some  other  person  within  that  period. 

Executions.     Evidence.     Presumptions.     Before  Judge 
Eniqht.    Cobb  Superior  Court    November  Term,  1874. 

For  the  facts  of  this  case,  see  the  opinion. 

C.  D.  Phillips;  George  N.  Lester,  for  plaintiff  in 
error. 

W.  T.  &  W.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

Money  in  court  was  raised  by  sale  of  property  under  the 
older  of  two  judgments.     Plaintiff  in  the  younger,  in  order 
to  take  the  money,  attacked  the  older  as  paid  off.    This  was 
the  issue  tried  by  the  jury.    Fi,  /a.  on  the  older  judgment 
was  issued  in  1861.     The  execution  docket,  for  some  reason, 
was  not  introduced,  but  the  person  who  was  then  clerk  testi- 
fied, without  objection,  that  the  records  and  dockets  showed 
that  the  fi.fa,  was  issued  and  handed  to  the  sheriff.     Noth- 
ing more  appears  in  reference  to  the  custody  of  the  j/I./a.  un- 
til some  time  in  1863,  when  the  plaintiff  paid  cost  upon  it  to 
the  sheriff.     Whether  he  received  the  fL  fcL,  from  the  sheriff 
at  that  time,  or  whetlier  he  already  had  it  in  hand,  he  could 
not  state,  and  there  Was  no  other  evidence  as  to  the  date  of  its 
reception  by  him.    The  same  persons -were  sheriff  and  deputy 
sheriff  from  a  time  prior  to  the  issuing  of  the  fi.  fa.  until 
after  it  came  to  the  plaintiff's  hands.    There  is  evidence  tend- 
ing to  show  that  in  1862  the  clerk  was  called  upon  to  make 
a  calculation  upon  all  judgments  against  the  defendant  which 
^ve^er^  then  liens  upon  his  property ;  that  he  did  so,  and  in  his 
j>reseuoe  the  defendant  paid  to  the  sheriff  and  deputy  sheriff, 


508  SUPREME  COURT  OF  GEORGIA. 

Anderson  vs.  Blythe. 

in  Confederate  money,  the  common  currency  of  the  country, 
the  amount  due  on  all  the  judgments  embraced  in  ihecalca- 
lation  except  the  younger  of  the  two  now  l)efore  the  court. 
This  was  dropped  from  the  calculation  and  not  paid.   The 
executions  were  not  present  at  the  time  of  payment,  or  if  so, 
were  not  seen  by  the  clerk.    He  based  his  calculation  on  other 
evidence — doubtless  on  the  records  and  dockets  of  his  own 
office.     One  of  the  questions  for  the  jury  was — whether  the 
execution  now  attacked  as  paid  off,  was  in  the  hands  of  the 
sheriff  or  his  deputy  at  the  time  of  this  alleged  payment.    If 
it  was  not,  although  the  amount  of  it  might  have  been  inclu- 
ded in  the  clerk's  calculation  and  in  the  sum  paid,  the  debt 
would  not  be  extinguished^  for  without  the  custody  of  the 
Ji.  fa,  the  officer  would  have  no  warrant  to  collect.    The  facte 
relied  on  to  show  custody  were  that  the  Ji.fa.  was  issued  in 
1861  and  handed  to  the  sheriff;  that  the  same  sheriff  and 
deputy  continued  in  office  during  the  whole  of  the  year  1862, 
in  which  year  the  payment  was  .made,  and  that  it  was  not 
shown  to  be  in  other  hands  until  the  following  year.    The 
court  was  requested  to  charge  the  jury  that  in  the  absence  of 
proof  to  the  contrary,  the  presumption  of  law  was,  that  a 
Ji.  fa.  issued  by  the  clerk  and  handed  to  the  sheriff,  was  ia 
the  sheriff's  hands  until  paid,  or  until  shown  to  have  been 
taken  up  by  the  plaintiff  or  some  one  else  for  him.    This  re- 
quest was  denied.     We  think  that,  under  all  the  facts  in  the 
record,  the  court  should  have  given,  substantially,  the  in- 
structions asked  for.     The  doctrine  that  a  state  of  things 
once  existing  is  presumed  to  continue  until  a  change  or  some 
adequate  cause  of  change  appears,  or  until  a  presumption  of 
change  arises  out  of  the  nature  of  the  subject,  is  an  element 
of  universal  law.     Without  such  a  principle  we  could  count 
upon  the  stability. of  nothing,  and  to  assure  ourselves  of  a  set 
of  conditions  at  one  period  of  time  would  afford  no  ground  finr 
inferring  the  same  conditions  at  any  other  period.     This  pre- 
crumption  of  continuance  is  a  well  recognized  principle  of  evi- 
dence :  1  Greenleaf,  section  41 ;  and  we  think  its  application 
was  rightfully  invoked  by  counsel  in  the  present  caae.     If^ 
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this^./a.  passed  regularly  from  the  clerk's  office  to  the  sheriff 
in  1861,  and  tliere  is  no  evidence  of  its  return  or  any  other 
disposition  of  it  until  1863,  what  is  there  to  point  to  any  cus- 
toilj  but  that  of  the  sheriff  during  the  year  1862?     Had  it 
been  wanted  in  the  latter  year  for  use  as  evidence,  search  for 
it  in  the  sheriff's  office  would  undoubtedly  have  been  requi- 
site as  preliminary  to  admitting  secondary  evidence  of  its 
contents.     True,  on  its  fiice,  it  was  returnable  to  the  next 
term  of  the  court  after  it  issued ;  but  it  has  not  been  the 
practice  in  Georgia  to  pay  any  attention  to  the  return-day  of 
an  execution.     It  is  not  usage  for  the  sheriff  to  make  a  re- 
turn until  be  has  taken  some  action  by  collecting  the  money, 
making  a  levy,  or  searching  for  property ;  and  in  point  of 
fact  there  is  no  entry  by  the  siieriff  on  the  fi.  fa,  prior  to 
1863.     Thus,  the  paper  was  not  made  ready  to  be  returned 
into  the  clerk's  office,  and  no  actual  return^of  it  to  that  place 
was  shown. 

Judgment  reversed. 


William  Thompson,  plaintiff  in  error,  V8.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

2.  A  railroad  company  is  liable  for  injuries  to  the  person  of  an  employee  by 
the  negligence  or  misconduct  of  other  employees  of  the  company,  whether 
such  injuries  are  connected  with  the  running  of  trains  or  otherwise. 

2.  The  only  ^  distinction  made  in  the  Code  between  an  employee  so  injured, 
and  other  persons  so  injured,  is  that  the  employee  must  be  wholly  blameless 
to  authorize  a  recovery ;  others  may  recover  though  partly  at  fault. 

3.  The  fact  that  the  employee  is  without  fault  or  negligence,  is  not  a  con- 
dition precedent  to  his  recovery;  in  his  case,  as  in  others,  the  presumption 
is  against  the  company,  and  it  is  for  it  to  show  its  agents  without  fault  or 
negligence,  and  the  injured  employee  either  at  fault  or  negligent.  Code 
sections  3033,  3034, 3036. 

Railroads.     Torts.     Presumption.     Before  Judge  Tomp- 
INS.     Chatham  Superior  Court.     February  Term,  1875. 

Iteported  in  the  opinion. 


510         SUPREME  COURT  OF  GEORGIA. 

Thompson  vs.  The  Central  Railroad  and  Banking  Company. 

A.  P.  ApAMS  \  Meldriu  &  Adams^  for  plaintiff  in  error. 
Jackson,  Lawton  &  Basingeb,  for  defendant 

Jackson,  Judge. 

Thompson  sued  the  defendant  for  an  injury  done  to  bis 
person  by  the  carelessness  and  negligence  of  certain  servantB 
of  the  defendant.  Thompson  was  himself  a  servant,  a  switch- 
man; those  whose  carelessness  injured  him,  were  laborers  en- 
gaged in  carrying  iron  from  one  point  to  another  of  (lie  yard 
of  defendant  The  evidence,  in  substance,  was  that  the  labor- 
ers let  fall  a  bar  of  iron  on  the  shoulder  of  plaintiff,  and  be 
was  thereby  injured.  The  court  granted  a  non-suit  on  the 
ground  that  the  road  was  not  liable  to  an  employee  for  inju* 
ries  received  from  co-employees,  unless  connected  with  the 
running  of  the  trains  of  defendant ;  the  plaintiff  excepted, 
and  the  question  made  heire,  is  whether  in  a  case,  not  con- 
nected with  running  the  cars,  the  company  is  liable.  In  the 
view  we  have  taken  of  the  case,  it  becomes  unnecessary  to 
follow  the  able  counsel  wlio  argued  the  cause  on  each  side  in 
their  examination  of  the  common  law  bearing  upon  the  lia- 
bility of  parties  in  such  cases,  nor  is  it  necessary  to  criticise 
closely  the  testimony  developed  on  the  hearing  and  dis- 
closed in  the  record.  The  brief  statement  of  &ct,at  the  head 
of  this  opinion,  is  sufficient  for  our  judgment,  and  the  sections 
of  our  own  Code  applicable  thereto,  and  their  construction, 
and  to  us,  evident  meaning,  will  control  that  judgment 

1,  2.  The  3d  article  of  the  3d  chapter  of  the  8th  title  and 
second  part  of  our  Code,  is  devoted  to  the  subject  of  injuries 
by  railroad  companies,  and  it  is  reasonable  to  look  for  the  law 
on  tlie  subject  there,  and  to  expect  to  find  it,  in  the  main,  em- 
bodied therein ;  and  when  found  there  the  sections  on  the 
same  subject  matter  should  be  construed,  particularly  con- 
strued, together.  Section  3033  of  that  chapter,  enacts  tbafc 
such  companies  sliall  be  liable,  first,  for  any  damage  done  to 
persons,  stock  or  other  property,  by  the  running  of  trains, 
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other  macliinery  of  such  company;  and  seoondly,  for  damage 
done  by  any  person  in  the  aenvice  of  the  company,  unless  the 
oompany  shall  make  it  appear  that  their  agents  have  exercised 
all  reasonable  care  and  diligence,  the  presumption  being  in  all 
cases  against  the  oom|>any.    Section  3034  enacts  that  there 
shall  be  no  recovery  when  the  injury  to  the  party  complain- 
ing, or  his  property,  is  done  by  his  consent,  or  caused  by  his 
negligence ;  and  if  the  agents  of  the  oompany  and  himself  be 
both  at  fault,  then  he  may  recover,  but  the  daniage  shall  be 
reduced   in  proportion  to  his  &ult.    Section  3036,   which 
should  come  immediately  after  section  3034,  and  does  so  ap- 
'  pear  in  the  former  Code,  the  act  of  1870,  on  another  subject, 
being  improperly  interjecte<l,  enacU  that  if  the  person  injured 
is  himself  an  employee,  and  the  damage  was  caused  by  an- 
other employee,  and  without  fault  or  Qcgligenceou  the  part  of 
the  person  injured,  his  employment  by  the  oompany  shall  be 
no  bar  to  the  recovery.     *'  If  the  person  injured."     How  in- 
jured?   By  the  running  of  cars  or  machinery  alone?    The 
statute  does  not  so  declare.     On  the  contrary,  the  words  ''the 
)ier9on  injured,'^  according  to  every  &ir  rule  of  interpretation, 
must  refer  to  section  3033,  and  embrace  those  injured  not  only 
by  the  running  of  the  traips,  but  by  any  servant  or  employee 
of  the  company.     Construing  the  three  sections  in  pari  mor 
teria,  as  one  law,  relating   to  injuries   done  to  persons  by 
railroads,  the  obvious  meaning  is  that  the  company  shall  be 
liable  for  injuries  done  by  their  agents,  in  running  trains  or 
otherwise,  in  their  service  and  employmeiit,  but  when  the  per- 
son  injured  is  wholly  at  fault,  even  if  not  himself  an  employee, 
he  shall  recover  nothing;  if  partly  at  fault,  he  shall  recover 
/ess  than  full  damages,  to  be  fixed  by  a  jury ;  if  an  employee, 
he  must  be  blameless,  to  recover  at  all,  but  if  blameless,  the 
fact  that  he  is  a  servant  of  the  company  shall  not  bar  his  re- 
covery.     Nor  do  we  think  the  statute  so  cpnstruetl  unreason- 
able.    It  is  right  that  the  servant  should  recover,  if  wholly 
bl&meless;  if  to  blame,  it  is  not  right  that  he  should  recover; 
and  it  seems  proper  to  make  such  distinction  between  him  and 
u  dtrttnger;  the  latter  being  entitled  to  recover,  though  to 
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blame,  if  the  agents  or  servants  of  the  company  are  to  blame 
too.     We  do  not  think  that  this  <K)n8truction  of  these  sectiouB 
of  this  title  of  the  Code,  is  shaken  at  all  by  the  other  sections 
in  another  part  of  the  volume,  and  referred  to  by  counsel  for 
the  defendant  in  error,  and  on  which  his  argument  was,  in  a 
great  degree,  based.     Those  sections  are  2202,  which  provides 
that  the  principal  shall  not  be  liable  for  injuries  arising  from 
the  negligence  or  misconduct  of  another  agent  in  4^he  saroebon- 
ness,  and  which  declares  that  the  ^ception  in  case,  of  railroads 
has  been  previously  stated,  referring  tp  section  2083,  which 
declares  tliat,  as  carriers,  the  companies  shall  be  liable  to  em- 
ployees as  to  passengers ;  and    it  is  ingeniously  argued  that 
section  3036  refers  alone  to  section  2083,  and  further  modi- 
fies that  section.     If  it  did  so  refer  alone,  it  would  be  vety 
strange,  indeed,  that  it  should  be  found  under  an  entirely  dif- 
ferent head,  in  a  different  chapter,  and  under  a  different  title.  If 
it  were  an  original  question,  it  might  be  doubted  whether  seo- 
tion  2083  was  modified  at  all  by  section  3036;  but  it  has  been 
so  held  and  we  do  not  disturb  the  ruling.     It  is  enough  to  say 
that  section  3036  must,  by  every  rule  of  construction,  be  held 
also  ta  refer  to,  and  to  modify  section  3033.     Because  prior  to 
section  2202,  an  exception  to  the  rule  of  the  liability  of  princi- 
pals for  the  negligence  or  misconduct  of  agents,  had  been  reach- 
ed in  th^  Code  and  appeared  already  codified  therein,  and  was 
referred  to,  \\,  does  not  follow  that  another  modification  or  ex- 
ception might  not  afterwards  be  made.     We  think  it  was 
made  in  section  3036 ;  and  hence  we  think  the  court  below 
erred  in  non-suiting  the  plaintiff. 

3.  Nor  do  we  think  there  is  anything  in  the  point  that  the 
freedom  from  all  blame  is  a  condition  precedent  in  the  way  of 
plaintiff's  recovery;  that  is  to  say,  a  condition  precedent  in 
the  sense  that  the  onus  is  upon  him  to  prove  himself  blame- 
less. On  the  contrary,  the  presumption  is  that  he  is  with- 
out  fault.  The  presumption  is  against  the  company  in 
in  his  case  as  in  all  others,  and  which  ihey  mast  rebak  by 
showing  some  degree — a  slight  degree  will  do — bat  some  de- 
gree of  actual;  real  blame  and  fiiult  in  him.     But  even  if  it 
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were  a  condition  precedent,  it  has  been  complied  with  in  this 
case.  The  facts  show,  and  two  witnesses  prove. that  he  was, 
as  far  as  they  could  see,  without  blame ;  and  there  appears  to 
be  sufficient  proof  of  negligence  in  the  laborers  of  the  com- 
pany, if  the  ontM  were  upon  the  plaintiff  to  show  that.  But 
under  our  construction  of  the  Code,  the  fact  that  the  person 
injured  is  an  employee  of  the  company,  only  alters  his  condi- 
tion from  that  of  other  persons  suing,  in  this,  that  he  must 
be  wholly  blameless  or  he  cannot  recover;  others  may  recov- 
er, though  at  fault;  in  all  other  respects  the  Code  puts  all 
persons  injured  by  railroad  companies  or  their  agents  on  an 
equality.* 
Judgment  reversed. 


Henry  Stephens,  plaintiff  in  error,  v%.  Daniel  N.  Hud- 
son, defendant  in  error. 

Where  a  tract  of  land  was  sold  in  a  body  as  containing  so  many  acres,  "  more 
or  less,"  and  both  parties  have  an  equal  opportunity  to  judge  for  themselves 
as  to  the  quantity  therein  embraced,  and  both  act  in  good  faith,  a  Recovery 
cannot  be  had  for  a  deficiency  in  the  number  of  acres  specified. 

Vendor  and  purchaser.  Warranty.  Deed.  Land.  Be- 
fore Judge  Hall.  Rockdale  Superior  Court.  March  Term, 
1875, 

Stephens  brought  case  against  Hudson  for  $360  00,  be- 
sides interest,  alleging  that  the  defendant  had  sold  to  him  one 
hundred  acres  oriand  at  $10  00  per  acre;  that  afler  pay- 
ment therefor  he  discovered  there  were  but  sixty-four  acres 
in  the  tract;  tliat  the  defendant  falsely  represented,  and  war- 
ranted^ that  there  were  one  hundred  acres  in  the  tract  sold. 

*  NOTB.— -WhcD  this  case  was  decided,  and  the  principle  agreed  to  that  the  burden  is  on 
the  railroad  company  to  show  fault  or  negligence  in  the  plaintiff,  if  an  employee,  we  inad- 
'rertcntXy  omitted  to  consider  the  case  of  Campbell  vs.  The  Atlanta  and  Richmond  Air 
Z,im^  M^ttlroadt  53  Georgia »  488.  That  case  seems  to  cast  the  onus  on  the  employee.  We 
note  ity  that  both  that  and  this  may  be  reviewed  and  compared  hereafter.  The  judgment 
in  this  case  would  stand,  however  this  point  might  be  ruled  on  review. 
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The  defendant  pleaded  the  general  iSBae,  and  that  he  sold 
the  land  by  the  tract  and  not  by  the  acre ;  that  the  plaintiff 
80  understood  at  the  time  of  the  sale ;  tliat  he  told  the  plaiiH 
tijBT  that  he  did  not  know-  or  care  how  many  acres  tiiere  were, 
iHit  the  price  was  (1,000  00  for  the  tract;  that  he  showed  the 
plaintiff  the  lines  and  boundaries  before  tlie  trade  was  closed 

The  deeil  from  defendant  to  plaintiff  described  the  land  as 
containing  one  hundred  acres,  more  or  less,  oonsideratioa 
(lyOOO  00.  The  usual  covenant  of  warranty  was  thereto  at< 
taclied.  The  evidence  as  to  whether  the  land  was  sold  b; 
the  acre  or  by  the  tract  was  as  conflicting  as  the  pleadings  of 
the  respective  parties.     The  deficiency  was  shown. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  tlie  court  erred  in  its  charge,  and  be- 
cause the  verdict  was  contrary  to  the  charge  and  the  evidence. 

The  court  charged,  in  substance,  the  principle  embraced  in 
the  above  head-note.  The  motion  was  overruled,  and  the 
plaintiff  excepted. 

Clark  &  Pace,  for  plaintiff  in  error. 

John  J.  Floyd  ;  A.  C.  McCalla,  for  defendant 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  alleged  deficiency  in  the 
number  of  acres  of  land  in  a  tract  which  the  defendant  had 
sold  to  the  plaintiff.     On  the  trial  of  the  case,  the  jury  found 
a  verdict  for  the  defendant.    The  plaintiff  made  a  motiou  for 
a  new  trial  on  the  ground  that  the  verdict  was  contrary  to 
the  cliarge  of  the  court,  and  against  the  weight  of  the  evi- 
dence, which  was  overruled,  and  the  plaintiff  excepted.     Id 
looking  through  the  evidence  in  the  record,  we  find  no  error 
in  overruling  the  motion  for  a  new  trial.     The  facts  of  the 
case  bring  it  within  the  rulings  of  this  court  in  WaUon  m. 
Jtamsaiff  50  Georgia  Reports,  618,  and  Beall  vs.  BurkhaUer^ 
26  Georgia  Reports,  564. 

Let  the  judgment  of  the  coui*t  below  be  affirmed. 
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John  N.  Pate,  plaintiff  in  error,  v%.  The  Oolethobpe 
Fertluzino  Company  d  a/.,  defendants  in  error. 

1.  There  is  no  provision  of  law  for  taking  a  second  or  supplemental  bome- 
steady  although  the  one  already  taken  be  of  less  value  than  the  maximum 
allowed  by  law. 

2.  If  the  head  of  a  family,  after  securing  homestead  in  realty  and  personalty, 
according  to  the  act  of  1868,  sell  the  same  (the  personalty,  by  his  own  in- 
dividual contract,  without  the  co-operation  of  his  wife  and  without  consent 
of  the  ordinary,)  and  invest  the  proceeds  in  lands,  taking  title  to  himself, 
a  court  of  equity  will  not,  at  his  instance,  enjoin  his  judgment  creditor 
from  levying  upon  and  selling  the  lands  as  his  property,  on  the  ground  that 
he  has  an  application  pending  to  set  such  lands  apart  as  a  homestead,  or  on 
the  ground  that  they  are  the  proceeds  of  a  prior  homestead. 

Uomestead.  Injunction.  Levy  and  sale.  Before  Jadge 
Hopkins.  DeKalb  county.  At  Chambers.  February  12th| 
1875. 

Reported  in  the  opinion. 

£.  N.  Broylss;  H.  C.  Jones,  for  plaintiffs  in  error. 

JL.  J.  Winn,  for  defendants. 

Bf^ECKLEY,  Judge. 

Pate,  it  seems,  secured  a  homestead,  and  then  went  to  trad- 
ing upon  it  according  to  his  own  fancy.  He  invested  its 
proceeds  in  some  other  land,  and  his  creditor  came  down  upon 
it.  Under  the  pressure  of  a  levy.  Pate  applied  to  the  chan- 
cellor for  an  injunction  to  restrain  the  creditor  from  selling 
out  his  new  purchase.  The  chancellor  granted  a  temporary 
restraining  order,  but  afterwards,  upon  demurrer,  dismissed 
the  bill. 

1.  At  the  time  of  applying  for  the  injunction  Pate  had  a 
proceeding  pending  on  appeal  from  the  ordinary,  which  pro- 
ceeding was  commenced  for  the  purpose  of  having  this  land 
assigned  as  a  homestead,  in  addition  to  that  which  had  been 
previously  assigned,  the  latter  being  of  small  value,  and  both 
together  not  amounting  to  near  as  much  as  the  law  allows. 
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It  would  seem  that  there  might  be  some  reason  for  [)ermittiDg 
successive  assignments  of  homesteads  until  the  maximum 
value  allowed  by  the  constitution  is  reached,  but  we  are  un- 
able to  find  that  the  legislature  has,  up  to  this  time,  provided 
for  any  second  proceeding.  Until  further  legislation,  we 
hold  that  there  is  no  law  for  it. 

2.  Nor  can  we  recognize  Path's  right  to  call  for  the  protec- 
tion of  a  court  of  equity  on  the  ground  that  the  proceeds  of 
the  former  homestead  are  invested  in  this  land.     There  has 
been  no  legal  sale  of  the  homestead  property — certainly  none 
of  the  personalty^  for  in  the  sale  of  that  the  wife  did  uot  join 
and  the  ordinary  did  uot  consent.     Besides,  a  court  of  equity 
is  under  no  obligation  to  respond  to  the  call  of  a  party  to  pro- 
tect him  against  the  consequences  of  his  own  breach  of  law. 
He  had  no  right  to  enter  upon  the  course  of  dealing  which  has 
involved  him  in  trouble.     According  to  his  own  showing,  he 
has  himself  failed  to  ^pect  the  homestead  right,  but  has  in- 
vaded it,     A  court  of  equity  ought  to  do  nothing  upon  his 
application^  whatever  relief  it  might  afford  to  his  wife  and 
children. 

Judgment  affirmed. 


Daniel  W.  Minor,  plaintiff  in  error,  w.  John  Duncan, 

defendant  in  error. 

Where  D.  was  in  the  peaceable  possession  of  a  field,  his  son  engaged  in  plow 
ing  oats  therein,  and  M.  came  into  the  field  with  five  or  six  men  at  first,  two 
remaining  to  the  end,  and  pulled  down  the  dividing  fence  between  D.  and 
M.,  and  set  it  up  within  the  field  where  the  oats  were  sowed,  and  retained 
possession  of  the  part  so  fenced  off — ^the  son  of  D.  being  alone: 

Held,  that  the  conduct  of  M.  evinced  a  sufficient  show  of  force  to  entitle  D. 
to  the  summary  remedy  of  forcible  entry  and  detainer. 

Forcible  entry  and  detainer.     Before  Judge  Bice.    Gwin- 
nett Superior  Court.    September  Adjourned  Term,  1874 

Reported  in  the  opinion. 
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Winn  &  Simmons,  for  plaintiff  Id  error. 
No  appearance  for  defendant. 
Jackson,  Judge. 

This  is  a  summary  process  for  forcible  entry  and  detainer 
brought  by  Duncan  against  Minor.  It  was  tried  by  a  jury 
before  a  justice  of  the  peace.  The  jury  found  for  the  defend- 
ant and  plaintiff  carried  the  case  by  cei'iiorari  to  the  su- 
perior court.  That  court  sustained  the  ce^'^iorari  and  granted 
a  new  trial,  and  this  judgment  is  assigned  for  error  here. 

The  facts  are  that  plaintiff's  son  was  plowing  in  oats  in  his 
father's  field,  when  defendant,  accompanied  by  some  half 
dozen  men,  one  or  two  of  whom  remained  to  the  end,  assist- 
ing him,  came  into  the  field  and  pulled  down  the  fence  and 
moved  it  into  the  field,  telling  young  Duncan  that  he  could 
plow  over  it  if  he  wished.  The  latter  did  so  until  the  fence 
became  too  high,  and  then  desisted,  being  alone.  Defendant 
remained  in  possession  of  the  part  of  the  field  so  cut  off.  Do 
the  facts  make  a  case  of  forcible  entry  and  detainer?  The 
only  questions  to  be  considered  are  the  possession  and  the 
force:  Code,  section  4087.  About  the  possession,  there  can  be 
no  dispute.  It  was  in  Duncan,  his  son  peaceably  plowing  the 
field.  Only  a  show  of  force  is  necessary:  4  Georgia^  196. 
The  facts  make  such  a  show  of  force  as  to  make  resistance  on 
the  part  of  young  Duncan  useless.  Indeed,  he  ought  not  to 
have  resisted.  The  object  of  the  statute  is  to  prevent  a  fight, 
and  to  furnish  a  peaceable  remedy  to  the  aggrieved  party.  The 
Gouit  was  right. in  sustaining  Duncan  in  the  remedy  he  chose, 
and  we  affirm  the  judgment. 

Judgment  affirmed. 
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Morgan  vs.  Stokes. 

James  Morgan,  plaintiff  in  error,  vs.  Gilbbbt  M.  Stokeb, 

defendant  in  error. 

(Jackson,  Judge,  having  been  of  coonsdl,  did  not  preside  in  diis  case.) 

R.  was  county  tax  collector,  and  S.  was  security  upon  his  bond.  By  an  ar- 
rangement between  them,  R.  was  to  pay  over  the  taxes  collected  to  S.,  who 
was  to  settle  with  the  county  therefor,  paying  to  R.  any  surplus  that  migbt 
remain  in  his  hands.  R.  was  indebted  to  M.  S.  agreed  with  M.  that  if, 
upon  a  settlement  with  the  county,  there  should  be  ascertained  to  be  anj 
surplus  in  his  hands,  he  would  retain  it  to  be  applied  to  his  debt.  Upon  a 
settlement  between  S.  and  the  county,  no  funds  were  left  in  his  hands  be* 
longing  to  R.  Subsequently,  by  the  finding  of  a  receipt  for  a  pa^rmest 
made  by  R.  direct  to  the  treasurer,  it  was  discovered  that  the  county  had 
been  overpaid  |(28o  oo,  and  an  order  for  that  amount  was  passed  in  hvta 
of  R.  M.  had  a  summons  of  garnishment  served  on  S.,  who  answered,  de* 
nying  any  indebtedness  to  R.  The  court  charged  the  jury  that  upon  the 
above  statement  of  facts,  S.  was  not  liable  upon  the  garnishment : 

ffeld^  that  such  charge  was  proper. 

Garnishment.   Before  Judge  Cl^ark.  Xiee  Superior  Court. 
March  Term,  1875. 

Reported  in  the  opinion. 

/R.  F.  Lyon;  George  Eimbrough,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  the  trial  of  an 
issue  formed  on  the  traverse  of  the  answer  of  a  garnishee  to 
a  summons  of  garnishment.  The  jury,  under  the  cfaaige  of 
the  court,  found  a  verdict  in  favor  of  the  garnishee.  The 
errors  assigned  are,  to  the  charge  of  the  court  and  refusal  to 
charge  as  requested.  It  appears  from  the  evidence  in  the  re- 
cord that  Rosser  was  the  tax  collector  of  Lee  county ;  that 
Stokes,  the  garnishee,  was  security  on  his  bond;  that  hj  an 
arrangement  between  Rosser  and  Stokes,  the  former  was  to 
pay  over  the  money  collected  by  him  as  tax,  to  Stokes,  who 
was  to  make  a  settlement  with  the  county  therefor.    On  the 


ATLANTA,  JULY  TERM,  1875.  519 

Morgan  vs,  Stokes. 

22d  September,  1872,  Stokes  gave  to  Roeser  a  receipt  for 
$228  96  for  tax  of  Lee  county  for  1872,  and  if  any  over,  to 
be  acooanted  for  to  him.     Bosser  was  indebted  to  Morgan^ 
the  plaintiff,  and  Stokes  agreed  that  if  there  was  any  excess 
of  money  in  his  hands,  after  setth'ng  with  the  county,  belongs 
ing  to  Rosser,  he  would  retain  it  for  the  payment  of  plain^ 
tiff's  debt.    The  garnishment  was  served  on  Stokes  the  7th 
of  October,  1873,  who  denied  having  any  money  or  effects  in 
his  hands  belonging  to  Rosser,  insisting  that  lie  had  pai<l  over 
all  the  money  received  by  him  from  Rosser,  as  tax  collector, 
to  the  county.     It  also  appears  from  the  evidence  in  the  re- 
cord that  Rosser  himself  made  some  payments  of  tax  mooey 
to  the  county  treasury,  and  that  there  was  a  receipt  found  by 
him  which  enabled  him  to  detect  the  error  as  to  the  amount 
which  had  been  paid  over  to  the  county.     After  Stokes  had 
made  a  settlement  with  the  county  for  the  tax  money  received 
by  him  from  Rosser,  it  was  discovered  that  Rosser  had  over- 
paid the  county  0280  00;  in  other  words,  on  a  fair  settlement 
with  him,  allowing  him  his  commissions,  etc.^  there  was  due 
him  that  amount,  and  an  order  was  passed  in  his  favor  for 
that  sum,  and  the  plaintiff  insists  that  inasmuch  as  the  coun- 
ty was  indebted  to  Rosser  on  his  final  settlement  for  an  over- 
]iaymcnt  of  tax  money,  Stokes,  the  garnishee,   is   therefore 
liable  to  have  judgment  rend  ered  against  him  in  favor  of 
the  plaintiff  for  that  amount.     The  court  charged  the  jury 
''that  if  Stokes  was  security  for  Rosser  on  his  bond,  and  act- 
ed as  liis  agent  in  receiving  and  paying  taxes  to  the  treasurer, 
and  Stokes  made  most  of  the  payments  to  the  treasurer,  and 
JSosser  made  some  of  the  payments,  and  afler  Stokes  was 
served  with  summons  of  garnishment,  he  ha<I  in  his  hands 
any  money  or  orders  on  the  county  paid  over  to  him  by  Ros- 
ser, as  taxes  collected  by  Rosser  for  the  county,  and  he,  in  good 
fkith,  and  without  any  fraud  or  negligence,  paid  over  the 
^vhole  to  the  county  treasurer,  that  he  was  not  liable  to  this 
garnishment.''     The  request  to  charge  by  the  plaintiff,  which 
viras  refused,  assumed  the  law  to  be,  that  if  there  was  an  ex- 
of  $280  00  due  by  the  county  to  Rosser,  on  a  final  set*- 
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tlement  with  him,  notwithstanding  Stokes,  the  garnishee,  had 
paid  over  all  the  money  he  had  received  from  Rosser,  as  tax 
money,  in  good  iaitli,  to  the  county,  inasmuch  as  Stokes  had 
given  to  Rosser  the  receipt  of  the  22d  September,  1872,  that 
the  garnishment  bound  that  excess  in  his  hands,  and  he  was 
liable  for  it.  If  there  was  an  excess  of  $280  00  due  by  the 
county  to  Bosser,  after  the  payment  to  the  county  of  all  the 
tax  money  received  either  by  Stokes  or  Rosser,  such  excess 
was  a  debt  due  by  the  county  to  Rosser,  and  not  a  debt  due 
by  Stokes,  the  garnishee,  to  Rosser.  In  view  of  the  evidence 
contain€ld  in  the  record,  there  w&s  no  error  in  refusing  to 
charge  as  requested,  or  in  the  charge  as  given. 
Let  the  judgment  of  the  court  below  be  affirmed. 


R.  J.  Shipley,  plaintiff  in  error,  vs.  T.  G.  Eiswald,  de- 
fendant in  error. 

1.  In  granting  a  new  trial  the  court  is  confined  to  the  grounds  alleged  in  the 
motion.  A  new  trial  cannot  be  granted  for  newly  discovered  evidence 
which  is  neither  set  forth  nor  referred  to  in  any  ground  of  the  motion, 
though  it  be  stated  fully  in  the  affidavits  produced  by  the  movant  on  the 
hearing.     Such  affidavits  are  simply  irrelevant. 

2.  The  verdict  being  fully  supported  by  the  evidence,  a  new  trial  was  prop- 
erly refused.  , 

New  trial.  Newly  discovered  evidence.  Before  Judge 
Hall.     Rockdale  Superior  Court.    October  Term,  1874. 

Eiswald  brought  trover  against  Shipley  for  two  sorrel  horses 
and  a  two-horse  wagon  and  double  harness,  alleged  to  be  of  the 
value  of  $360  00,  and  worth  $3  00  per  day  for  hire.  The 
defendant  pleaded  the  general  issue. 

The  evidence  for  the  plaintiff  was,  in  substance,  as  follows: 

1st.  Contract  signed  by  W.  B.  Roberts,  of  date   January 

14th,  1873,  by  which  he  agreed  to  purchase  from  plaintiff  two 

sorrel,  one  gray,  and  one  bay,  colored  horses,  two  wagons  an<i 

two  sets  of  harness,  for  $720  00,  to  be  paid  for  in  a  oertaia 
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manner,  and  subject  to  certain  conditions,  all  unnecessary  here. 

Upon  this  contract  was  the  following  indorsement : 

« 

"The  within  named  two  sorrel  horses,  one  set  of  double  har- 
ness and  one  wagon,  this  day  surrendered  to  said  Eiswald, 
and  new  contract  made  touching  the  same. 

(Signed)  "  T.  G.  Eiswald, 

[No  date.]  "  W.  B.  Roberts." 

2d.  Contract  between  the  same  parties,  of  date,  May  10th, 
J 873,  signed  by  both  parties,  by  which  plaintiff  hired  to  Rob- 
erts two  sorrel  horses,  one  double  set  of  harness  and  one  two- 
horse  wagon,  the  latter  to  have  the  privilege  to  purchase  said 
property  until  September  16th,  next  thereafter,  by  depositing 
with  plaintiff  $100  00,  monthly,  commencing  with  June  1st 
next,  for  three  months,  and  $60  00  on  said  September  15th. 
Tliis  instrument  further  provided  that  if  Roberts  did  not  so 
manifest  his  intention  to.  buy  before  each  of  the  aforesaid  re- 
spective dates,  he  forfeited  hia  right  to  purchase  and  all  former 
deposits,  and  was  to  pay  $1  00  per  day  for  hire,  the  title  in 
the  property  remaining  in  the  plaintiff  until  paid  for.     Then 
follows  provisions  as  to  Roberts'  holding  as  bailee,  taking  care 
of  and  feeding  stock,  etc. 

3d.  The  plaintiff  testified,  in  brief,  as  follows:  Property 

sued  for  was  in  possession  of  defendant.     Demanded  the  same 

before  suit     Worth  $3  00  per  day  for  hire.     Went  to  see  W. 

B.  ^Roberts  in  fall  of  1873.  GotMcCurdy's  mule  and  buggy. 

Did  not  then  see  hifax.     The  next  time  he  went,  he  walked 

oat  to  see  him.     His  business  was  to  get  a  brown  mare  and 

baggy  which  he  had  hiretl  to  Roberts  with  the  privilege  of 

haying,  or  the  pay  for  them.     Made  arrangements  for  him  to 

furnish  the  plaintiff  wood  in  pay  for  same.     Did  not  tell  Mc- 

Cardy  that  he  had  received  all  the  pay  for  the  sorrel  horses 

but    4^80  00  or  $90  00.     Told  him  that  there  was  a  balance 

due  at%    a  horse  trade.     D.  R.  Roberts  is  a  brother  of  W.  B. 

Bobert».     Had  a  conversation  with  him  in  the  summer  of 

1873.       Told  him  that  his  brother  owed  witness  080  00  or 

$90  OO.    Was  speaking  of  balance  due  on  bay  and  gray  horses. 

Vol-,  uv.  34. 


522  SUPREME  COJJRT  OF  GEORGIA. 

Shipley  vs,  Eiswald. 

The  first  contract  was  settled  on  clay  of  May,  aa  ap|)ear8 

from  the  entry  thereon.  Then  the  second  contract  was  entered 
into  in  reference  to  the  property  in  controversy.  Roberts  has 
never  paid  $1  00  for  them. 

EVIDENCE  FOR  THE  DEFENDANT. 

Ist.  John  W.  McCurdy  testified,  in  brief,  as  follows: 
Plaintiff  came  to  Stone  Mountain  in  the  fall  of  1873  for  the 
purpose  of  going  out  to  the  place  of  W.  B.  Roberts.  Witness 
furnished  him  a  horse,  buggy  and  a  negro  boy,  to  take  him 
out.  He  asked  witness  if  Roberts  had  any  wood  on  the  road 
as  he  wanted  to  get  some.  Replied  that  he,  witness,  had  wood 
which  he  would  sell  him.  Said  he  wished  to  buy  from  Rob- 
erts as  the  latter  was  owing  him  a  balance  on  a  horse  trade. 
The  hire  of  horses  aud  wagon,  afler  payment  of  expenses,  was 
not  worth  more  than  $1  00  j^er  day. 

2d.  D.  R.  Roberts  testified,  in  brief,  as  follows :  W.  B. 
Roberts,  his  half  brother,  bought,  or  made  some  kind  of  a 
trade  to  get  one  gray  horse,  one  bay  horse,  and  one  or  two 
wagons,  from  plaintiff.     Thinks  the  sorrel  horses  were  paid 
for  all  except  $80  00  or  $90  00.     This  opinion  is  based  on 
the  fact  tliat  he  was  hauling  brick  and  wood  for  the  plaintiff 
to  pay  for  the  horses,  and  heard  his  brother  and  plaintiff,  in 
settling,  say  that  there  was  that  amount  still  dne  on  the  horses 
He  hauled,  after  that  conversation,  for  the  plaintiff.     He  un- 
derstood that  it  was  to  finish  paying  for  the  sorrel  horses. 

3d.  R.  J.  Shipley  testified,  in  substance,  that  he  purcliased 
the  horses,  wagons  aud  harness  from  W.  B.  Roberts,  on  the 
Wednesday  after  the  first  Tuesday  in  October,  1873,  for 
$270  00.  That  he  paid  for  the  same  in  good  faith,  and  never 
knew  of  any  adverse  claim  until  the  day  this  suit  was  com- 
menced, when  they  were  demanded  from  him ;  that  lie  paid 
their  full  value;  that  $1  00  per  day  would  be  full  value  of 
hire  of  property  after  deducting  expenses  of  same. 

The  jury  found  for  the  plaintiff  $620  00.  The  defendant 
moved  for  a  new  trial  because  the  verdict  was  contraiy  to  the 
evidence,  and  because  of  the  newly  discovered  evidence  of 
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W.  p.  Weaver  and  J.  N.  Wilson.     Other  grounds  are  set 
forth  in  the  record,  but  were  not  insisted  on. 

In  support  of  the  newly  discovered  evidence  were  attached 
the  affidavits  of  George  W.  Gleaton  and  of  A.  C.  McCalla, 
attorneys  for  defendant,  the  first  to  the  efiect  that  he  did  not 
discover  the  evidence  of  W.  T.  Gnnby,  W.  P.  Weaver,  J.  N. 
Wilson,  E.  A.  Carter  and  W.  B.  Roberts,  until  the  trial  of 
the  case;  that  about  the  last  of  October,  1874,  he  received 
information  that  W.  B.  Roberts  was  somewhere  in  Arkansas, 
through  J.  S.  Shipley,  brother  of  the  defendant ;  that  since 
that  time,  and  before,  he  used  due  diligence  to  obtain  infor- 
mation as  to  his  whereabouts ;  that  he  only  ascertained  what 
be  would  swear  in  March,  1875. 

The  second,  substantially  to  the  same  effect,  except  that  de- 
ponent did  not  come  into  possession  of  the  evidence  until 
afl^r  the  trial ;  that  Clark  &  Pace,  counsellors  at  law,  only 
came  into  the  case  at  the  trial  thereof;  also,  the  usual  affida- 
vit of  the  defendant. 

The  affidavits  of  all  of  the  witnesses  named  by  counsel  as 
to  wliat  they  would  testify  were  attached.  It  is  deemed  un- 
necessary to  set  them  out  here  in  view  of  the  decision  ren- 
dered by  this  court  A  counter-showing  to  the  motion  was 
made  by  the  plaintiff,  for  the  same  reason  immaterial  here. 
A  new  trial  was  refused,  and  the  defendant  excepted,  align- 
ing error  as  follows : 

Ist  Because  the  verdict  was  contrary  to  the  evidence. 
2d.  Because  of  the  newly  discovered  evidence,  as  shown  by 
the  affidavits  of  W.  P.  Weaver,  J.  N.  Wilson,  W.  T.  Gun- 
by,  E.  A.  Carter,  W.  B.  Roberts. 

3cl.  Because  the  counter-showing  was  allowed. 
4lh.  Because  the  court  refused  to  allow  time  for  the  de- 
fenciaot  to   procure  evidence  in  rebuttal  of  the  plaintiff's 
counter-showing. 

G:borgb  W.  Gleaton;  A.  C.  McCalla;   Clark  & 

ft 

JF^A^OBJ,  for  plaintiff  in  error. 

S^  B.  Spencer  ;  A.  C.  Perry,  for  defendant. 
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Bleckley,  Judge. 

The  motion  for  new  trial  contains  various  grounds,  but 
none  of  them  were  insisted  upon  before  this  court  except 
those  relating  to  newly  discovered  evidence  and  to  the  in- 
BuiBciency  of  the  evidence  to  support  the  verdict  It  is  com- 
plained that  Judge  Hall,  in  acting  upon  the  newly  discov- 
ered evidence,  pursued  a  practice  not  warranted  bj  law,  iiear- 
ing  counter-affidavits  from  the  opposite  party,  and  reoeiYing 
certain  documentary  evidence  to  contradict  and  discredit  ooe 
of  the  witnesses  whose  affidavit  was  produced  by  the  movant 
It  is  complained,  also,  that  the  judge  refused  to  postpone  the 
hearing  to  afford  time  for  due  preparation  to  meet  and  reply 
to  this  counter-showing. 

1.  The  decision  of  these  questions  is  rendered  nnnecessarv 
by  the  condition  in  which  we  find  the  record,  together  with 
the  abandonment  by  counsel,  in  the  argument,  of  all  the  al- 
leged newly  discovered  evidence  except  that  of  Roberts,  the 
witness  above  referred  to.  The  motion  for  new  trial,  as  it 
comes  to  us,  does  not  include  the  discovery  of  Roberts'  evi- 
dence within  the  grounds  of  the  motion.  The  newly  discov- 
ered evidence  on  whfch  the  motion  is  based,  is  alone  that  of 
Weaver  and  Wilson,  as  will  be  seen  by  reference  to  the  re- 
porter's statement.  The  abandonment,  therefore,  of  all  the 
newly  discovered  evidence  except  that  of  Roberts,  puts  the 
whole  subject  of  newly  discoverd  evidence  out  of  the  case, 
and  we  so  treat  it.  It  would,  of  course,  be  idle  to  decide  any- 
thing in  respect  to  the  evidence  of  Roberts,  since  it  is  not  al- 
leged as  the  whole  or  any  part  of  any  ground  for  the  new 
trial  claimed:  44  Georgia,  620;  60  Ibid.,  150.  Doubtless 
if  acted  upon  by  Judge  Hall,  it  was  from  oversight,  or  else 
the  record  before  us  is,  by  some  accident,  not  a  true  transcript 
from  the  original.     We,  however,  must  be  governed  by  it 

2.  The  verdict  is  not  in  conflict  with  the  evidence,  nor  is 
there  a  want  of  evidence  to  justify  it,  either  on  the  subject  of 
title  in  the  plaintiff  or  on  the  amount  of  the  recov^,  tht 
two  points  on  which  it  was  assailed  in  argument.    There  was 
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positive  testimony  that  the  property  belonged  to  the  plaintifT, 
and  no  very  strong  evidence  to  the  contrary.  The  jury,  in 
the  light  of  the  explanations  which  were  before  them,  proba- 
bly reconciled  it  all  and  made  it  consistent ;  but  if  they  did 
not  and  could  not,  they  were  the  proper  arbiters  of  any  con- 
flict that  existed.  In  respect  to  the  damages  found,  the  hire 
allowed  must  have  amounted  to  little,  if  any,  more  than  the 
lowest  estimate  put  upon  it  by  any  of  the  witnesses ;  to  carry 
it  to  the  highest,  the  verdict  might  have  been  increased  several 
hundred  dollars. 

There  was  no  error  in  refusing  a  new  trial,  and  the  judg- 
ment is  affirmed. 


Thomas  R.  Bennett,  plaintiflF  in  error,  vs,  J.  H.  Williams 

et  oJ.,  executors,  defendants  in  error. 

I.  Though  the  record  shows  that  the  due-bill  sued  on  is  not  negotiable, 
and  the  suit  is  brought  by  a  person  other  than  the  payee,  yet  if  no  motion 
for  a  new  trial  be  made,  and  no  objection  was  made  to  the  admissibility  of 
the  due-bill  in  the  court  below,  and  no  assignment  of  error  thereon  appears 
in  the  bill  of  exceptions,  this  court  will  not  correct  the  error. 
2.    A  promise  not  to  collect  the  balance  due  on  a  note,  if  the  debtor  will  pay 
part  thereof,  all  being  due  at  the  time,  until  the  debtor  is  put  in  possession 
of  certain  lands,  said  lands  being  part  of  the  original  consideration  of  the 
note,  is  void.     Payment  of  part  of  the  money  due  on  the  note  is  no  consid- 
eration in  law  to  support  such  a  promise.     It  is  the  duty  of  the  debtor  to 
pay  without  a  condition. 

Practice  in  the  Supreme  Court.  Practice  in  the  Superior 
Court.  Promissory  notes.  Contracts.  Consideration.  Be- 
fore Judge  Strozer.  Mitchell  Superior  Court.  November 
Term,  1874. 

JLeported  in  the  opinion. 
IkV".  C.  McCall,  for  plaintiff  in  error. 
j^^   L.  Hawes,  for  defendant. 
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Jackson,  Judge. 

1.  This  case  was  brought  by  the  plaintifis,  J.  H.  &  V.  W. 
Williams,  against  T.  R.  Bennett,  on  a  due-bill.  This  due- 
bill  is  payable  to  S.  H.  Cannon.  It  is  not  negotiable.  But 
no  motion  was  made  for  a  new  trial,  and  it  was  suffered  to  go 
to  the  jury  without  objection,  and  no  error  is  assigned  upon 
it.  Besides,  the  writ  could  have  been  amended,  if  objection 
had  been  made,  by  inserting  the  name  of  Caunon,  as  pkiutifiT, 
for  the  use  of  the  present  plaintiffs. 

2.  The  defendant  offered  to  prove  that  long  after  the  due- 
bill  was  given.  Cannon,  while  in  possession  of  it  and  in  con- 
sideration of  a  payment  made  on  it,  agreed  not  to  press  the 
collection  of  the  remaining  sum  due  on  the  note  until  defend- 
ant was  put  in  possession  of  severity  acres  of  land,  said  sev- 
enty acres  being  part  of  the  original  consideration  of  the  note, 
and  that  the  payee  lived  beyond  the  jurisdiction  of  the  court. 
The  court  rejected  the  evidence.  We  think  the  court  did 
right.  The  payment  of  part  of  the  note  is  no  consideration 
to  support  a  promise  not  to  collect  the  balance  until  the  hap- 
pening of  a  certain  event  or  the  doing  of  a  certain  act  by  the 
payee  of  the  note,  although  the  payee  lives  beyond  the  limits 
of  the  State. 

We  therefore  affirm  the  judgment. 


Alexander  F.  Owen,  plaintiff  in  error,  vs.  Caroline 

Owen,  defendant  in  error. 

Where  the  defendant  to  a  libel  for  a  divorce,  by  his  answer,  asked  for  a  di- 
vorce in  his  favor,  he  is  entitled  to  introduce  evidence  in  support  of  his 
allegations,  notwithstanding  the  fact  that  the  libellant  may  fail  to  nuk.e  oa\ 
^  prima  fiicie  case  in  her  favor. 

Divorce.    Before  Judge  James  Johnson.    Talbot  Sape- 
rior  Court.     March  Term,  1875. 
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Reported  in  the  deeisioo. 

Little  &  Crawford,  for  plaintiff  in  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Cliief  Justice. 

It  appears  from  the  record  in  this  case,  that  the  plaintiff 
brought  her  action  against  the  defendant  for  a  divorce  on  the 
grounds  alleged  therein ;  and  that  the  defendant,  under  the 
provisions  of  the  1718th  section  of  the  Code,  filed  his  answer 
and  asked  for  a  divorce  in  liis  favor  from  the  plaintiff  on  the 
ground  therein  stated.  When  the  case  came  on  for  trial,  the 
plaintiff's  evidence  failed  to  prove  any  sufficient  cause  for  a 
divorce  against  the  defendant.  The  defendant  then  offered  to 
introduce  evidence  in  support  pf  the  allegation  contained  in 
his  answer  against  the  plaintiff,  for  the  purpose  of  obtaining 
a  divorce  in  his  favor  against  her,  which  the  court  refused  to 
allow  hirA  to  do,  and  dismisse<l  the  case,  whereupon  the  de- 
fendant excepted.  In  our  judgment,  the  court  erred  in  re- 
fusing to  allow  the  defendant  to  introduce  evidence  in  sup- 
port of  the  allegation  contained  in  his  answer  and  in  dismiss- 
ing the  case. 

Ijet  the  judgment  of  the  court  below  be  reversed. 


K£MP  &  Mock,  plaintiffs  in  error,  vs,  G.  M.  Byne,  defend- 
ant in  error. 

Where  a  note  is  given  by  the  buyer  to  the  sellers  **  for  one  four  pocket  billiard 
table  and  fixtures,  the  said  table  to  be  subject  for  purchase  money,"  parol 
evidence  is  admissible  to  show  the  terms  of  the  contract  of  sale  between  the 
parties. 

Contracts.     Evidence.     Promissory  notes.     Before  Judge 
Wright.     Dougherty  Superior  Court.    April  Term,  1875. 

Reported  in  the  opinion. 
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Joseph  Armstrong  ;  Vason  &  Davis,  for  plaintifls  in 
error. 

R.  N.  Ely,  for  defendant. 

Jackson,  Judge. 

6.  M.  Byne  sued  out  a  distress  warrant  for  rent  against  R. 
H.  Alley  and  levied  it  on  a  billiard  table.  The  table  was 
claimed  by  Kemp  &  Mock.  Alley  had  given  to  them  a  note 
for  the  purchase  money  with  the  words  added  "  the  same  be* 
ing  for  one  four  pocket  billiard  table  and  fixtures,  the  said 
table  to  be  subject  for  purchase  money."  The  plaintiffs  proved 
that  Alley  was  in  possession  of  the  table  and  introduced  the 
note  to  the  jury  and  closed.  The  claimants  offered  to  prove 
by  Alley  and  Mock,  that  the  title  was  to  be  in  Kemp  &  Mock 
until  the  purchase  money  was  paid,  that  such  was  the  con- 
tract of  sale.  The  court  ruled  out  the  evidence  on  the  ground 
that  the  contract  of  sale  was  the  note,  and  it  being  in  writ- 
ing could  not  be  varied  by  parol.  We  do  not  think  that  the 
contract  of  sale  is  to  be  found  in  the  note.  The  note  is  sim- 
ply a  promise  to  pay  money  for  the  billiard  table,  signed  by 
one  of  the  parties  and  he  the  purchaser.  It  is  not  a  bill  of 
sale,  nor  evidence  of  the  contract  of  sale.  It  is  not  signed  by 
the  sellers,  nor  is  it  its  purpose  to  pass  the  title  or  describe 
the  terms  of  sale.  It  is  only  signed  by  the  purchaser,  and  its 
object  is  to  promise  to  pay  the  money  and  to  set  out  the  con- 
sideration for  the  promise.  In  a  word,  one  part  of  the  con- 
tract only  is  in  the  note — the  promise  to  pay  ;  the  other  part, 
the  conveyance  of  the  properly,  of  the  title  to  it,  and  the  terms 
thereof,  rest  in  parol,  and  of  course  may  be  proved  by  parol 
testimony. 

The  judgment  is  therefore  reversed  and  a  new  trial  ordered. 
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Wynn,  Sims  &  Company  et  al.,  plaintiffs  in  error,  vs.  Julia 

T.  A.  FiCKLEK,  defendant  in  error. 

1.  There  is  but  a  slight  presumption,  if  any  at  all,  that  forms  and  ceremonies 
prescribed  by  ancient  statutes  and  not  embraced  in  the  Code,  are  still  built 
upon  by  the  legislature  as  part  of  our  statute  law. 

2.  Recent  legislation,  ivhen  silent  in  respect  to  one  or  more  details  requisite 
to  practical  working,  will  be  construed  as  connecting  itself  with  the  Code, 
which  is  in  daily  tise,  rather  than  with  old  statutory  provisions  not  codified, 
and  which,  by  reason  of  great  changes  of  the  law  in  reference  to  the  main 
subject  matter,  have  ceased  to  be  in  perfect  harmony  with  the  general  sys* 
tern  of  the  present  day. 

3.  The  wife's  consent  to  a  conveyance  of  her  husband's  realty,  to  secure  a 
debt,  so  as  to  vest  title  in  his  creditor  imtil  the  debt  is  paid,  need  not  be 
manifested  in  the  form  prescribed  by  the  colonial  act  of  1 760.  It  is  suffi- 
cient that  it  be  in  writing  and  signed,  with  no  more  formality  than  is  neces- 
sary under  the  Code  in  ordinary  contracts  concerning  land. 

4.  Is  consent  to  a  deed  which  purports  to  convey  the  land  for  a  consideration 
paid,  the  consent  required,  unless  it  be  shown  affirmatively  that  the  wife 
knew  the  deed  was  intended  to  secure  a  debt  ?     Qucere,  • 

5.  Does  not  the  statute  contemplate  that  deeds  of  this  chatracter  shall  them- 
selves express  the  object  for  which  they  are  executed  ?     Qucere, 

Laws.     Presumptions.     Construction  of  statutes.     Hus- 
band and  wife.     Homestead.     Debtor  and  creditor.     Deeds. 
Before  Judge  Pottle.     Wilkes  Superior  Court.     May  Ad- 
journed Term,  1875. 

Reported  in  the  opinion. 

W.  M.  &  M.  P.  Reese  ;  F.  H.  Colley  ;  W.  W.  Sims, 
for  plaintifis  in  error. 

D.  M.  DuBosE,  for  defendant. 

Bleckley,  Judge. 

In  January,  1875,  a  wife  applied  for  homestead  in  certain 
lands,  as  the  property  of  her  husband.  Creditors  of  the  hus- 
band entered  a  oaveatj  on  the  ground  that  neither  she  nor  her 
fausband  had  any  title,  but  that  the  title  was  in  them.  The 
evidence  made  a  case  of  indebtedness  of  the  husband  to  these 


530         SUPREME  COURT  OF  GEORGIA. 

Winn,  Sims  &  Company  et  al,  vs,  Ficklen. 

creditors  by  promissory  notes  amouuting  to  $3,000  00,  dated 
in  January,  1874,  and  due  ten  years  after  date,  interest  pay- 
al)le  annually,  with  an  absolute  deed,  of  the  same  date,  from 
him  to  them,  expressing  on  its  face  a  consideration  of  $3,000  00 
paid^  conveying  the  premises  forever;  and  a  bond  for  titles 
from  them  to  liira,  conditioned  to  recovery  on  payment  of  the 
notes.  None  of  the  writings  showed  that  the  conveyance  to 
the  creditors  was  intended  as  security,  but  there  was  parol 
evidence  to  that  effect,  the  debts  secured  being  those  covered 
by  the  notes  mentioned  above  and  specified  in  the  bond  for 
titles.  Appended  to  the  deed  was  a  written  consent,  under 
seal,  signed  by  the  wife,  and  attested  alone  by  the  husband. 
By  this  instrument  the  wife  declared,  in  terms,  that  she  con- 
sented to  the  deed  and  approved  of  the  conveyance  thereby 
made. 

1,  2,  3.  It  appears  from  the  record  that  the  court  below 
held  this  consent  insufficient  because  not  verified  in  the  man- 
ner prescribed   by  the  act  of  1760:   Cobb's   Digest,  161. 
Homesteads  were  quite  unknown  to  our  law  at  the  date  of 
this  old  statute.     The  act  of  1871,  (Code,  section  1969,) 
which  provides  for  conveying  the  legal  title  to  property  as 
security  for  a  debt,  simply  requires  the  wife's  consent;  it  does 
not  require  her  to  join  in  the  conveyance,  nor  does  it  pre- 
scribe any  form  in  which  her  consent  is  to  be  given.    To  re- 
sort to  this  old  statute  for  the  form,  in  the  absence  of  some 
legislative  liint  that  it  was  deemed  applicable,  would  be  to 
pay  undue  homage  to  antiquity ;  for  the  statute  was  not  made 
for  anything  so  modern  and  anomalous  as  the  right  of  home- 
stead.    Nor  is  such  a  right  within  its  terms,  which  embraoe 
only  those  conveyances  in  which  husband  and  wife  must  join 
in  the  deed  itself.     Afler  signing  the  deed  with  her  husbancl, 
she  was  to  make  the  formal  declaration  which  the  statute  pre- 
scribes.    These  requisites,  including   her  signature  to  the 
deed,  were,  as  the  preamble  to  the  statute  shows,  tlie  substi- 
tute adopted  in  the  colony  of  Georgia  for  the  old  English  as- 
surances by  fine  and  recovery.     The  rights  which  they  were 
intended  to  bar  or  divest  were  of  a  different  nature  from  the 
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loose  right  to  apply  in  the  future  for  a  homesteail  in  the  hus- 
band's general  property :  they  were  rights  in  respect  to  the 
specific  land  itself,  which  no  possible  disposition  of  it  by  the 
husband  alone  could  defeat  or  abridge.    One  of  them  was  the 
right  of  dower,  which,  as  the  law  then  stood,  attached  upon 
all  lan^s  of  which  the  husband  was  seized  during  the  covert- 
ure, whether  alienated  by  him  before  liis  death  or  not.     It  is 
quite  cl?ar  that  tlie  whole  class  of  rights  comprehended  in  the 
statute  of  1760,  namely,  those  requiring  the  wife's  deed  to 
pass  them,  (not  merely  her  consent  to  the  husband's  deed,) 
stand  unaffected  by  the  act  of  1871.     It  is  not  the  pur- 
pose of  this  act  to  enable  the  husband,  on  the  wife's  con- 
sent, to  part  with  lands  by  his  own   deed  which   he  can- 
not legally  convey  absolutely  without  her  consent.     The  sole 
object  of  the  act  is  to  enable  him  to  pass,  as  security  for  a 
debt,  the  very  same  title  to  land  which  he  could  pass  witliout 
her  consent  by  ordinary  bargain  and  sale  for  a  consideration 
paid.     She  is  called  in,  not  to  convey  the  land  or  any  inter- 
est in  it,  nor  even  to  surrender  any  right  in  it  (for  not  yet 
having  secured  homestead  in  this  identical  land,  her  right  to 
homestead  has  not  attacked  upon  U,)  but  to  consent  that  her 
hnsband  may  convey  thus  for  security  only,  what  he  has  the 
unquestioned  power  and  right  to  convey  otherwise,  indepen- 
dently of  her  consent.     As  the  provisions  of  the  old  statute 
of  1760  took  the  place  of  fine  and  recovery,  as  practiced  in 
England,  a  fair  test  of  the  question  before  us  would  be  to  sup- 
pose this  vague,  inchoate  right  of  homestead  pushed   back 
into  an  age  when  fine  and  recovery  flourished  in  full  vigor. 
What  would  they  have  had  to  do  with  it?    Nothing  what- 
ever.    Fine  and  recovery  always  acted  on  claims  and  rights 
that  adhered  to  the  particular  land  in  question,  not  on  such 
as  extended  equally  to  all  the  property  of  a  party,  whether 
vested  now  or  afterwards  to  be  acquired.     Whoever  heard  of 
a  man's  whole  fortune,  present  and  prospective,  struggling 
through  the  tedious  forms  and  processes  of  fine  or  recovery. 
A  right  or  claim  which  stood  to  all  the  property  of  the  king- 
dom as  it  did  to  6ach  part  of  it^  and  to  each  part  as  to  all,  was 
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never  the  subject  of  these  old  methods  of  assurance.    Such  a 
right  falls  as  far  short  of  an  interest  or  estate  in  specific  prop- 
erty,  as  that  of  a  creditor  who  has  not  yet  acquired  a  lien. 
An  examination  of  the  declaration  of  consent  provided  for 
by  the  statute  of  1760,  will  show  that  the  consent  there  id- 
volve<l  related  in  no  way  to  her  husband's  act,  but  solely  aod 
exclusively  to  her  own  act.     The  wife  did  not  declare  tliat 
the  husband  entered  into  the  conveyance  with  her  consent, 
but  that  she  herself  did.     The  essence  of  the  matter  was, 
that  the  conveyance,  as  far  as  it  was  her  own,  was  free  aod 
voluntary.     But  the  act  of  1871   is  not  upon  the  subject  of 
conveyances  by  the  wife,  and  therefore  the  declaration  of  cod- 
sent  required  by  the  old  statute  is  not  in  point.     The  differ- 
ence in  the  two  cases  is  as  broad  as  that  between  a  consent  to 
carry  on  business  on  a  joint  capital,  in  partnership  with  an- 
other, and  a  consent  that  the  other  may  conduct  a  similar  bus- 
iness alone,  with  his  own  capital,  on  his  oMm  account    It 
would  not  be  the  least  inconsistent  to  exact  a  much  more 
formal  and  careful  authentication  of  the  former,  than  of  the 
latter  consent.     It  is  rather  a  strain  upon  construction  io  go 
back  one  hundred  and  twelve  yeqntto  find  an  old  form  not 
brought  forward  in  any  of  the  three  editions  of  our  Code,  and 
engrail  it  upon  legislation  wliich  was  designed  for  daily  use  in 
the  ordinary  business  transactions  of  the  times.     There  is  no 
good  reason  for  making  such  a  leap ;  the  Code  supplies  a  gen- 
eral rule  for  contracts  in  relation  to  land,  which  is  simply  that 
they  shall  be  in  writing  and  signed.     It  is  going  far  enough, 
perhaps,  indeed,  farther  than  the  way  is  plain,  to  connect  the 
act  of  1871  with  this  provision  of  the  Code,  and  require  to 
establish  the  wife's  consent  to  a  conveyance  of  her  husband's 
land,  the  like  evidence  as  would  establish  a  contract  on  her 
part  to  convey  her  own.     When  it  is  remembered  that  the 
legal  power  of  the  husband  to  administer  ''  moderate  correc- 
tion "  has  been  done  away,  and  the  8tohi«  of  married  women 
in  respect  to  property  has  been  so  much  changed,  perhaps  the 
truth  may  be  that  wives  are  far  less  subject  to  coercion  than 
they  were  formerly.     This  may  furnish  a  reason  why  our  Code 
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points  out  no  special  means  of  scrutinizing  their  mental  free- 
dom« 

4y  5.  In  reversing  the  judgment  and  granting  a  new  trial 
we  wish  to  be  understood  as  limiting  ourselves  to  the  precise 
question  ruled  below.  Doubtless  in  this  or  some  other  case 
under  the  same  statute,  there  will  be  opportunity  at  a  future 
time  of  hearing  full  argument  upon  several  points  of  apparent 
difficulty  which  seem  too  grave  for  decision  without  argument. 
Among  these  are  the  two  indicated,  in  the  form  of  queries,  at 
the  head  of  this  opinion.  I  will  add,  for  myself,  that  I  very 
much  doubt  whether,  assuming  all  the  estate  in  the  creditors 
for  which  they  contend,  there  is  not  still  in  the  debtor  a  usu- 
fruct, at  least,  which  they  have  no  right  to  interfere  with  for 
ten  years  from  the  date  of  their  notes  and  bond  for  titles.  If 
thi«  view  be  correct,  that  subordinate  interest  might,  perhaps^ 
be  assigned  as  homestead,  even  on  the  present  application. 
Should  it  turn  out  that  the  notes  are  met  when  the  principal 
becomes  due,  there  is  a  possibility  that  a  homestead,  even  in 
the  wiiole  estate,  may  never  harm  the  creditors.  The  ques- 
tion they  now  make  upon  J;itle  has,  to  me,  the  appearance  of 
being  premature.  The  homestead  acts  do  not,  in  terms,  pro* 
vide  for  it:     See  43  Georgia,  418  ;  34  Ibid.,  663. 

Judgment  reversed. 


S.  Landauer  &  Bbother,  plaintiflfe  in  error,  w.  Cochran, 
McLean  &  Company,  defendants  in  error. 

I .  This  court  is  inclined  to  the  opinion  that  the  right  of  stoppage  in  transitu 
in  the  vendor  is  superior  to  the  lien  of  an  attachment  against  the  vendee, 
which  was  levied  upon  the  goods  sold  before  they  reached  their  destina- 
tion. 

2.  AVhere  goods  were  obtained  from  the  claimants  by  fraud,  no  title  passed, 
and  the  right  of  the  vendors  to  retake  the  same  by  a  claim  is  superior  to  the 
lien  of  an  attachment  against  the  vendee  levied  at  the  instance  of  one  of 
his  creditors. 
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Sales.  Debtor  and  creditor.  Stoppage  in  trarmtu.  Claim. 
Attachment.  Before  Judge  James  Johnson.  Moscogee 
Superior  Court.     Novenaber  Term,  1874. 

Reported  in  the  decision. 

Thornton  &  Grimes  ;  C.  H.  Williams  ;  Blanfobd  & 
Garrard,  for  plaintiffs  in  error. 

Peabody  &  Brannon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  the  follow- 
ing facts,  in  substance,  were  proved :   That  on  the  10th  or 
15th  of  September,  1873,  one  Holland  purchased  the  goods 
in  controversy  from  the  claimants,  who  were  merchants  in  the 
city  of  New  York,  on  a  credit,  on  the  representations  made 
by  iiim  to  them  of  his  solvency  and  ability  to  pay  for  them. 
The  goods  were  shipped  by  the  claimants  to  Holland,  at 
Seale,  Alabama,  where  he  resided,  within  a  day  or  two  after 
the  purchase  thereof.     When  the  goods  were  in  transitu  from 
New  York  to  Seale,  Alabama,  at  the  railroad  depot  in  Co- 
lumbus, Georgia,  the  plaintiffs  in  attachment,  on  tiie  20th  of 
September,  1873,  had  the  goods  attached  as  the  property  of 
Holland,  to  satisfy  a  debt  due  by  Holland  to  them.    The 
claimants  afterwards   being   informed  of  the  insolvency  of 
Holland,  on  the   16th  of  October,  1873,  interposed   their 
claim  to  the  goods.     The  court  charged  the  jury,  in  sab- 
stance,  that  if  the  claimants  sold  the  goods  to  Holland,  the 
defendant  in  attachment,  on  a  credit,  which  goods  were  to  be 
forwarded  to  Holland  in  Alabama,  and  if  said  goods  were  in 
passage  to  Holland  in  Alabama,  and  if  Holland  became  in- 
solvent, then  the  claimants  had  the  right  to  stop  said  goods 
before  their  arrival  in  Alabama,  and  to  recover  possession 
thereof,  and  when  they  had  so  taken  possession  of  them,  their 
right  to  retain  them  was  su{)erior  to  the  right  of  an  attadiing 
creditor  of  Holland.     The  court  further  charged  the  jury, 
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'4hat  iTsaid  Holland,  by  fraudulent  representations,  obtained 
said  goods,  that  no  title  to  them  vested  in  him  as  against 
these  claimants,  and  if  they  had  the  possession  of  them  under 
a  claim,  they  have  the  right  to  retain  them  against  the  plain- 
tiffs' attachment."  To  which  charges  of  the  court  the  plain- 
tiffs in  attachment  except^jd.  The  jury  found  a  verdict  in 
favor  of  the  claimants. 

1.  Whilst  we  are  inclined  to  think  that  the  claimants'  right 
of  stoppage  in  transitu  of  the  goods  was  superior  to  the  right 
of  the  attaching  creditor  of  Holland,  under  the  evidence  in 
tlie  record,  still,  we  do  not  place  our  judgment  on  that 
ground. 

2.  We  put  our  judgment  on  the  ground  that  the  goods 
were  obtained  by  Holland  from  the  claimants  by  fraud,  and 
therefore  the  sale  of  the  goods  by  them  to  him  was  void,  and 
he  acquired  no  title  to  the  goods  as  against  the  claimants. 
The  evidence  in  the  record  as  to  the  fraudulent  re[)resenta- 
tions  of  Holland  in  regard  to  his  solvency,  by  means  of  which 
he  obtained  the  goods  on  a  credit  from  the  claimants,  is  quite 
clear  and  undisputed.  If  Holland  obtained  no  title  to  the 
goods  as  against  the  claimants,  then  the  plaintiffs  in  attach- 
ment, who  have  levied  on  the  goods  as  Holland's  property,  in 
satisfaction  of  his  debts,  have  no  better  claim  to  the  goods,  as 
against  the  claimants,  titan  Holland  himself,  and  he  having 
no  title  to  the  goods,  his  creditors  have  no  right  to  subject 
the  claimants'  goods  to  the  payment  of  Holland's  debts  by  the 
process  of  attachment  against  him.  There  was  no  error  in 
the  charge  of  the  court  in  relation  to  this  last  point  in  the 
case,  in  view  of  the  evidence  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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James  Rushin,  plaintiff  in  error,  vs.  James  R.  Gause,  de- 
fendant in  error. 

After  the  passage  of  the  act  of  1874  subjecting  the  homestead  to  purchase 
money,  Rushin  levied  ays'. ^.,  founded  upon  purchase  money  on  the  home- 
stead of  Gause,  set  apart  in  bankruptcy  before  the  passage  of  that  act; 
Gause  set  up  by  affidavit  of  illegality  a  former  recoyery,  also  had  before 
the  act,  of  the  same  land,  between  the  same  parties  and  against  the  same 
execution : 

Heldf  that  the  former  recovery  is  a  complete  bar  to  plaintiff 's  attempt  to  sub- 
ject the  land. 

Bankrupt.  Homestead.  Former  recovery.  Before  Jadge 
Pottle.     Hancock  Superior  Court.     April  Term,  1875. 

At  the  October  term,  1866,  of  Hancock  superior  court, 
Rushin  recovereda  judgment  against  Gause  for  $362  50  prin- 
cipal, besides  interest  and  costs,  purchase  money  for  land.  On 
September  1st,  1874,  the  execution  based  on  this  judgment 
was  levied  upon  the  land  for  which  the  debt  was  contracted. 
Gause  filed  an  affidavit  setting  up  the  following  grounds: 

Ist.  That  this  execution  had  been  previously  levied  ou  tlie 
same  land,  an  affidavit  of  illegality  filed  thereto,  and  the 
property  held  by  the  superior  court  of  Hancock  county  at  the 
April  term,  1870,  not  subject  thereto,  which  judgment  was  af- 
firmed by  the  supreme  court. 

2d.  That  defendant  had  been  adjudged  a  bankrupt  and  said 
land  set  apart  to  him  as  his  homestead  on  June  15th,  1868,  by 
virtue  of  the  provisions  of  the  bankrupt  act  of  the  United 
States,  appro ved  March  2d,  1867. 

The  evidence  introduced  upon  the  trial  of  the  issue  thus 
formed  did  not  vary  the  case  stated  by- the  pleadings.  Rushin 
simply  claimed  that  the  act  of  February  27th,  1874,  subject- 
ing the  homestead  to  the  payment  of  the  purchase  money, 
relieved  him  from  the  eifect  of  the  former  judgment,  and  of 
the  exemption  by  the  bankrupt  court. 

The  court  charged  the  jury  that  the  former  recovery  barred 
the  plaintiff  from  subjecting  this  land;  and  that  the  act  of 
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1874  was  not  retrospective.    The  jury  found  accordingly.  The 
plaintifiT  excepted  to  said  charge. 

J.  T.  Jordan,  by  brief,  for  plaintiff  in  error. 

George  F.  Pierce,  Jr.,  by  Seaborn  Reese,  for  defend- 
ant.  " 

Jacksox,  Judge. 

The  plaintiff  levied  upon  defendant's  homestead,  who  inter- 
posed his  affidavit  of  illegality,  on  the  ground  that  the  same 
case,  between  the  same  parties  and  concerning  the  same  home- 
stead, had  been  de<nded  by  the  superior  and  supreme  courts. 
Plaintiff  replied  that  his  judgment  was  for  ]>urchase  money, 
and  by  the  act  of  1874  the  homestead  was  subject.  The 
court  sustaine<l  the  affidavit  and  dismissed  the  levy.  We  think 
the  plea,  or  affidavit  of  former  recovery,  conclusive,  notwith- 
standing the  act  of  1874.  That  act  is  not  retrospective  in 
terms,  and  if  it  was,  the  homestead  having  been  assigned  un- 
der the  bankrupt  law  and  before  its  passage,  vested  the  title 
in  defendant ;  and  the  judgment  of  the  court,  for  the  same 
land  and  between  the  same  parties,  settled  it  forever. 

Judgment  affirmed. 


Wii-ilam  Jennings,  administrator,  plaintiff  in  error,  vs, 
William  W.  Wright  &  Company,  defendants  in  error. 

r.    A  declaration,  in  one  of  the  short  forms  authorized  by  the  Code,  against 
the  administrator  of  A,  not  expressly  stating  that  he  is  sued  as  administra- 
tor, but  alleging  that  he  is  indebted  to  the  plaintiff  on  a  promissory  note,  a 
copy  of  which  is  annexed,  and  the  copy  annexed  being  that  of  a  joint  note 
signed  "  A  &  B/'  is  a  suit  against  the  defendant,  not  individually,  but  in 
his  representative  character  as  administrator  of  A. 
s.    Such  a  declaration,  upon  its  face,  in  the  absence  of  anything  to  show  tha^ 
R  Is  still  alive,  sets  forth  a  cause  of  action,  at  law,  against  the  defendant  as 
administrator  of  A.     The  non -joinder  of  B,  if  alive  and  within  the  juris- 
diction, would  be  matter  for  plea  in  abatement.     But  after  judgment,  it  will 
}>e  presumed  that  A  survived  B,  in  which  case  the  proper  defendant  to  the 
a.ction  is  A's  administrator  alone. 
Vol.  LI  v.  35. 
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3.  Judgment  in  favor  of  a  creditor  of  the  intestate  against  an  administrator 
who  enters  no  appearance*  and  pleads  no  plea,  should  be  d^  bonis  tesiatoris^ 
but  when  not  so  entered  it  is  amendable  upon  m<Hlon. 

4.  This  court  will  not  pass  upon  a  point  not  made  and  decided  in  the  cooit 
below.     (R.) 

Administrators  and  executors.  Pleadings.  Ahateroent. 
Presumptions.  Judgments.  Amendments.  Before  Judge 
Hopkins.     Fulton  Superior, Court.     April  Term,  1875. 

Reported  in  the  opinion. 

P.  L.  Mynatt,  for  plaintiff  in  error. 

L.  J.  Glenn  &  Son,  for  defendants. 

Blbcki^ey,  Judge. 

An  action  of  complaint,  in  the  short  form  authorize<I  by 
the  Code,  was  brought  in  1869,  by  William  W.  AVright& 
Company  against  William  Jennings,  administrator  of  C.  T. 
O'Keefe.  The  declaration  did  not  expressly  allege  that  the 
<lefendant,  was  indebted  as  administrator,  but  the  cause  of 
action  set  forth  was  a  joint  promissory  note  payable  to  the 
plaintiffs,  and  signe<i  "O'Keefe  &  Wilson,"  a  copy  of  the  note 
being  annexed  to  the  declaration.  It  was  not  averred  who 
O'Keefe  &  Wilson  were,  or  what  was  the  relation  between 
them,  or  what  was  the  given  name  of  either,  or  where  Wilson 
resided,  or  whether  he  was  living  or  dead.  The  only  substan- 
tial allegations  were,  that  the  defendant  was  indebted  totiie 
plaintiffs  on  ^Aa^  note,  and  that  he  refused  to^pay.  Service 
was  duly  acknowledged,  the  defendant  signing  the  acknowl- 
edgment with  this  addition  to  his  name,  '^  Administrator  <fe 
bonis  noUf  estate  of  C.  T.  O'Keefe,  deceased."  There  was  no 
appearance  by  the  defendant  an<l  no  plea  filed.  In  1871  the 
court,  without  a  jury,  rendered  judgment  for  principal,  inter- 
est and  cost,  reciting  that  no  issuable  defense  had  been  fiien 
on  oath.  The  judgment  was  simply  against  the  defendant 
without  anything  else  to  indicate  whether  his  liability  w«S 
personal  or  representative,  and  without  any  direction  a»  to 
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the  property  out  of  which  it  was  to  be  levied  and  coUec^ted. 
In  1872«  more  than  twelve  months  afler  it  was  rendered,  tlie 
defendant  moved  to  set  the  judgment  aside,  for  the  non-joinder 
of  Wilson,  for  failure  to  designate  the  defendant  as  adminis- 
trator, and  l)eeause  of  the  judgment  being  de  bonis  propriisj 
and  not  de  bonis  testatoris.  This  motion  was  disposed  of  in 
1875,  and  denied. 

1.  The  cases  whicK  have  heretofore  been  decided  by  this 
conrt,  holding  that  the  word  as  gave  character  to  the  action, 
were  cases  in  favor  of  administratoi-s,  and  not  against  them : 
11  Georgia^  599;  16  Ibid.y  190.    Moreover,  in  each  of  these 
cases  the  action  was  predicated  upon  a  contract  with  the  ad- 
ministrator himself,  and  not  upon  a  contract  with  the  in- 
testate.    There  was,  therefore,  a  legal  possibility  for  the  cause 
of  action  to  be  either  a  personal  right  or  a  representative 
right.     Here,  on  the  contrary,  is  a  case  in  which  the  declara- 
tion is  not  only  a  nullity  but  a  flat  absurdity,  unless  it  is  con- 
strued to  be  against  the  administrator  in  his  representative 
ciiaracter.      So   construed,   it  means    something;    construed 
otiierwise,  it  is  all  sheer  nonsense.     Besides,  it  may  be  said, 
the  dt^laration  is  in  the  exact  words  of  the  statute,  and  a 
copy  of  the  note  Is  subjoined,  as  the  statute  requires :  Code, 
section  3391.     The  plain  meaning  is,  that  the  O'Keefe  whose 
name  appears  to  the  note  as  one  of  the  makers,  is  C.  T. 
O'Keefe,  and  that  the  defendant  is  his  administrator,  and  as 
administrator  is   in<1ebted,  on   that   note,  to   the  plaintiffs. 
Whatever  technicalities  may  entangle  us  when  we  deal  with 
pieadings  framed  under  the  common  law,  there  is  always  only 
a  single  question  ,where  pleadings  framed  under  the  statute 
are  concenie<l,  and  that  is,  can  they  be  easily  understood? 
That   test  is  suiBcient  even  for  an  indictment:   Code,  section 
4628.      Let  the  declaration  and  the  copy  note,  in  this  case,  be 
read  together  in  a  spirit  of  candor,  and  there  is  not  one  man 
ill   a   thousand  who  would  be  likely  to  misunderstand  them. 
To   miss  the  meaning,  the  reader  would  have  to  be  a  man  of 
much    learning,  and  one  whom  much  learning  hath  made 
wndm      To  this  court  it  is  perfectly  obvious  that  the  defendant 
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was  sued  as  administrator.  A  case  was  cited  in  51  OeargiOj 
482^  but  it  is  not  in  point  on  this  branch  of  the  present  case, 
for  it  only  rules  that  a  decree  and  execution  were  against  a 
defendant  personally,  although  the  word  "executor"  was  an- 
nexed to  his  name.  There  is  no  attempt  to  determine  the 
character  in  which  he  was  sued,  nor  is  there  anything  in  the 
report  by  which  to  fix  that  character  with  certainty.  The 
decree,  as  copied  in  the  report,  was  plainly  de  bonis  propru^y 
and  not  de  bonis  testatoris,  and  such  a  decree,  as  lias  often 
been  ruled  by  this  court,  may  be  rendered  on  a  bill  in 
chancery  against  an  executor,  charging  waste,  etc.:  1  Kdh/^ 
355;  3  Ibid.,  121;  11  Oeorffia,  658. 

2.  On  that  ground  of  the  motion  which  attacks  the  judg- 
ment for  non-joinder  of  .Wilson  as  a  co-defendant,  there  is  not 
the  least  difficulty.  The  comm(m  law  authorities  hold  that 
the  non-joinder  of  one  who  ought  to  be  made  plaintiff  is  cause 
for  arresting  the  judgment:  1  Chit.  PL,  13;  and  that  if  a 
legal  excuse  exist,  such  as  death,  etc.,  for  omitting  the  joinder, 
it  must  api)ear  in  the  declaration  :  Ibid.,  14.  But  the  same 
authorities  lay  down  a  different  rule  in  respect  to  defendants; 
as  to  them,  non-joinder  is  matter  for  plea  in  abatement  .and 
not  for  arresting  the  judgment,  unless  it  appear  affirmatively 
on  the  face  of  the  plaintiff's  pleadings  that  the  omitted  de- 
fendant is  still  living :  Ibid.,  46.  Here  there  is  no  such  al- 
legation. For  aught  that  appears  Wilson  died  before  CKeefe. 
If  he  did  not,  the  fact  that  he  survived  should  have  beea 
pleaded  at  the  proper  time  in  abatement.  After  judgment,  it 
will  be  presumed  that  O'Keefe  was  the  survivor,  and  if  he 
were,  when  he  died  his  administrator  was  liable  to  su(t  at  law 
for  the  joint  or  partnership  debts  without  joining  the  represen- 
tatives of  Wilson  :  1  Chit.  PI.,  51 ;  Story  on  Partnership,  note 
to  section  346. 

3.  The  objection  that  the  judgment  ought  to  be  cfe  honi^ 
testatoris  and  is  not  so,  seems  true,  in  fact,  but  that  is  cause 
for  amending  it,  not  for  setting  it  aside  where  there  is  no  pn>- 
position  to  amend.  The  court  below  has  ruled  nothing  against 
the  defendant's  right  to  have  the  judgment  amended.    TU< 
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presumption  is^  that  if  that  had  been  embraced  in  the  motion 
it  would  have  been  granted.  We  do  not  think  that  this  judg- 
ment is  to  be  vacated  and  pass  for  nothing,  simply  because  it 
does  not  go  far  enough  and  direct  that  it  is  to  be  levied  and 
collected  of  the  goods,  etc.,  of  the  intestate.  It  is  clearly 
amendable  in  that  respect,  and  is  therefore  not  so  wholly  vicious 
as  to  amount  to  a  nullity :  12  Georgiay  18,  281 ;  17  Ibid.y 
289.  Construing  it  in  connection  with  the  pleadings,  there 
is  no  great  strain  in  holding  that  by  reasonable  implication, 
it  was  intended  to  bind  the  estate  and  not  the  administrator 
persiuially.  Its  only  defect  is  that  it  does  not  express  this 
purpose  with  full  legal  certainty. 

4.  There  was  a  point  made  in  argument  which  we  do  not 
find  presented  in  the  motion,  namely,  that  the  action  was  by 
William  W.  Wright  &  Company,  without  setting  forth  any 
name  or  names  embraced  in  the  general  designation,  ^'&Com- 
jiany."  On  this  point,  we  make  no  decision,  notb^caus.e  we 
think  it  formidable,  but  because  the  court  below,  so  far  as  we 
are  informed  by  the  record,  did  not  pass  upon  it. 

Judgment  affirmed. 


The  Mayor  and  Aldermen  of  the  City  of  Savannah, 
plaintiffs  in  error,  vs.  Francis  J.  Champion,  trustee,  de- 
fendant in  error.  * 

I.  Damages  were  assessed  for  the  opening  of  a  street  under  the  provisions  of 
the  charter  of  the  city  of  Savannah,  and  the  property  owner  appealed.  Upon 
the  tr^l  In  the  superior  court,  on  July  27th,  1872,  the  jury  returned  a  ver- 
dict for  the  same  amount  as  was  found  by  (jie  assessors,  to-wit :  $lt759  29, 
"  as  of  I2th  December,  1870,  payable  in  currency.**     The  appellant  moved 
for  a  new  trial  which  was  pending  until  February  17th,  1875,  when  it  was 
withdrawn  and  a  motion  made  to  enter  judgment  on  the  aforesaid  verdict 
covering  interest  from  December  12th,  1870.     This  motion  was  resisted  as 
to  the  interest,  but  the  court  allowed  the  judgment  embracing  interest  from 
July  27th,  1872,  the  date  of  the  verdict : 
Held^  that  the  appellant  was  entitled  to  interest  from  December  12th,  1870. 
2.   The  appellees  could  not  complain  of  the. verdict  as  the  only  errors  were  in 
their  favor. 
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Judgments.     Exceptions.    Interest.    Before  Judge  Tomp- 
kins.    Oliatham  Superior  Court.     February  Term,  1875. 

Reported  in  the  decision. 

William  S.  Basingeb,  for  plaintiff  in  error. 

A.  P.  Adams,  for  defendant. 

Warner,  Chief  Justice. 

This  w&s  a  motion  in  the  court  below  to  enter  a  judgment 
on  the  verdict  of  a  jury  nunc  pro  tunc.    It  appears  from  tli€ 
record  before  us,  that  tliere  ha<1  been  an  assessment  made  by 
certain  freeholders,  in  favor  of  Champion  against  the  nmyor 
and  aldermen  of  the  city  of  Savannah,  for  damages  sustained 
by  the  plaintiff,  in  opening  a  street  in  the  city.     The  free- 
holders ^sassed  the  damages«at  the  sum  of  $1,759  29.    The 
plaintiff  entered  an  appeal  therefrom  to  the  superior  court.  On 
the  27th  of  July,  1872,  the  appeal  was  tried  and  the  jury 
returned  the  following  verdict:     "We  find  for  the  appellant 
$1,759  29,  as  of  12th  December,  1870,  payable  in  currency." 
The  appellant  made  a  motion  for  a  new  trial,  which  was  pend- 
ing until  the  17th  of  February,  1875,  at  which  time  the  ap- 
pellant withdrew  his  motion  for  a  new  trials  and  made  a  mo- 
tion to  enter  a  judgment  on  the  verdict,  nunc  pro  tunc,  with 
interest  from  the  12th  of  December,  1870,     The  defendant 
did  not  object  to  the  entering  of  the  judgment  for  the  amount 
of  the  verdict,  but  resisted  the  allowance'  of  interest  in  the 
judgment.     The  court  granted  the  ord6r  allowing  thQ  judg- 
ment to  be  entered  on  the  verdict,  nunc  pro  tunc,  with  interest 
from  the  27th  day  of  July,  1872.    Whereupon  the  defendant 
excepted. 

1.  In  our  judgment,  the  legal  effect  of"  the  verdict  was  t»> 
find  for  the  plaintiff  the  sum  of  $1,759  29,  as  being  due  him 
on  the  12th  of  December,  1870,  and  that  being  so  the  court 
should  have  ordered  the  judgnient  to  have  been  entered  on 
the  verdict  for  the  sura  of  $1,759  29,  with  interest  tkereoo 


ATLANTA.  JULY  TERM,  1875.  643 

Humphrey  vs.  Copeland. 

from  the  12th  of  December,  1870,  that  being  the  time  the 
jury,  by  their  verdict,  found  the  principal  sum  to  have  been 
due  the  plaintiff. 

2.  Although  the  court  erred  in  ordering  that  the  judgment 
should  be  entered  for  interest  from  the  27th  of  July,  1872, 
that  was  an  error  in  favor  of  the  defendant,  of  which  it  can- 
not complain,  not  having  been  injured  by  the  judgment. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Noel  Humphrey,  plaintiff  in  error,  v%,  Della  C.  Cope- 
land,  by  next  friend,  defendant  in  error. 

1.  A  creditor  who  receives  in  payment  money  belonging  to  his  debtor's  wife, 
knowing  it  to  be  her  separate  estate,  acquires  no  title  to  it,  as  against  her, 
whether  she  consent  to  the  payment  or  not.  The  Code,  in  declaring  a  sale 
void  when  made  by  the  wife  to  a  creditor  of  the  husband  in  payment  of 
his  debt,  comprehends,  in  its  reason  and  spirit,  a  transaction  in  money,  as 
well  as  a  transaction  in  property. 

2.  Without  notice  of  the  wife's  ownership,  a  creditor  receiving  money  is  pro- 
tected, aiid  the  burden  of  proving  notice  is  upon  her. 

3.  A  judgment  creditor  who  is  protected  against  a  mere  equity  in  his  debtor's 
property  for  want  of  notice  befgre  his  judgment  lien  attaches,  may,  when 
the  property  is  sold  by  the  sheriff  to  satisfy  the  judgment,  purchase  and 
hold  it  disencumbered  of  such  equity,  although  he,  in  the  meantime,  re 
ceived  notice.  Such  estate  as  the  creditor  has  a  right  to  sell,  purchasers  have 
a  right  to  buy. 

Husband  and  wife.  Debtor  and  creditor.  Judgments. 
Judicial  sale.  Notice.  Before  Judge  Pottle.  Hancock 
Superior  Court.     Octolier  Term,  1874.  • 

Upported  in  the  opinion. 

C.  S.  DuBose;  C.  W.  D0BOSE,  for  plaintiff  in  error. 

Miles  W.  Lewis;  Orr  &  Lewis,  for  defendant. 

Bleckley,  Judge. 

Copeland  is  but  a  nominal  defendant  in  the  bill.     The  real 
defendant  is  Humphrey.     The  complainant  is  Mi's.  Copeiand, 
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wife  of  Oopeland ;  and  the  object  of  the  bill  ia  to  reclaim 
from  Humphrey  a  sum  of  money  which  her  husband  paid  to 
him  out  of  her  separate  estate.     Humphrey,  the  defendanti 
sold  to  complainant's  husband  some  land,  and,  at  the  same  time, 
some  personal  property,  taking  his  notes  separately  for  each, 
and  giving  bond  to  make  titles  to  him  for  the  land  on  pay- 
ment for  it  in  full.     Shortly  afltewards,  one  of  the  notes  cov- 
ering the  price  of  the  land  was  partially  paid  in  money.    This 
19  the  money  to  which  the  complainant  asserts  title,  and  which 
she  seeks  to  recover  by  tlie  present  bill.     The  land  went  into 
Copeland's  possession,  and  no  other  payment  on  the  purchase 
was  ever  made.     The  notes  given  for  the  personal  pro|)erty    . 
were  reduced  to  judgments,  and  under  these  the  land  was  seised 
and  sold  by  the  sheriff,  as  the  property  of  Co^)eland,  Hum- 
phrey having  first  made  and  had  recorded  a  deed  conveying 
to  him  the  land  in  fee.     At  this  sale  Humphrey  was  the  pur- 
chaser, the  price  bid  being  about  the  amount  of  the  judgments. 
Litigation  then  arose  between  Humphrey  and  Copeland  touch- 
ing tlie  possession,  and  suit  was  also  instituted  by  the  former 
against  the  latter  on  the  notes  for  the  unpaid  purchase  money. 
A  settlement -ensued  which  disposed  of  the  whole  controversy. 
Copeland  acknowledged  Humphrey  as  landlord ;  agreed  to 
pay  him  one  year's  rent,  besides  certain   expenses  connected 
with  the  legal  proceedings;  and  Humphrey  surrendered  t» 
him  the  notes  for  the  unpaid  purchase  money.     Humphrey 
then  sold  the  land  to  a  third  person  for  the  same  price  which 
Copeland  had  agreed  originally  to  pay  for  it.     After  all  these 
events  had  occurred,  Mrs.  Copeland,  the  complainant,  brought 
this  bill,  praying  that  her  husband  and  Humphrey  might  be 
compelled  to  interplead  ;  that  Humphrey  might  be  decreec)  to 
repay  to  her  the  money  he  had  received  fnim  her  husbandi 
being,  as  she  alleged,  her  separate  estate ;  and  for  general  re- 
lief. On  the  trial,  there  was  evidence  showing  that  the  money, 
at  the  time  it  was  paid  to  Humphrey  was  what  the  complain- 
ant alleged  it  to  be,  her  own.     There  was  also  evidence  teiid- 
ing  to  charge  Humphrey  with  notice  of  that  fact     Other  evi- 
dence tendered  to  negative  notice  of  the  fact  cU  that  lime,  as  to 
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a  part  of  the  money,  at  least ;  and  the  decree  went  against 
him  for  all  of  it. 

1.  The  law  applicable  to  the  case  is  contiiined  in  sections 
1783  and  1785  of  the  Code,  taken  in  connection  with  the  es- 
tablished and  well  known  rnle,  that  one  who  receives  money 
bona  fide,  for  value,  without  notice  of  any  defect  in  the  title, 
is  protected.     One  of  these  sections  of  the  Code  makes  void 
a  sale  of  the  wife's  separate  esUite  to  the  husband's  creditor, 
in  extinguishment  of  the  debt;  and  the  other  declares  invalid 
any  sale  by  her  to  the  husband,  made  without  sanction  of  the 
proper  court.     Money  is  clearly  within  the  reason  and  spirit 
of  these  restrictions  upon   the  wife's  power.     Although  the 
word  sale  does  not,  in  the  letter,  oomprehend  a  transaction  in 
which  money  alone  passes,  yet,  the  transaction  itself,  with 
resj3ect  to  its  effect  on  the  wife's  fortune,  would  be  the  same ; 
and  that  is  the  thing  to  be  regarde<l.     The  true  genius  of  the 
law,  whatever  may  be  thought  to  the  contrary,  is  to  quibble 
as  little  as  possible  on  words,  and  go  directly  to  the  substance. 
It  is  true,  that  for  the  sake  of  cerUiinty,  it  is  necessary  in  con- 
struing statutes,  to  be  somewhat  critical  in  the  examination 
of  language,  but  when  the  object  and  purpose  of  the  law  are 
free  from  all  doubt,  to  sacrifice  them  to  avoid  slight  verbal 
difficulties  would  be  to  bring  back  the  scholastic  trifling  of  the 
middle  ages.     What  the  Code  has  in  view  is  to  protect  the 
wife's  separate  estate  against  the  husband  and  his  creditors, 
not  simply  to  screen  it  when  it  is  in  the  form  of  property,  leav- 
ing it  exposed  when  it  takes  the  form  of  money.     Payment 
by  the  wife  of  her  husband's  debt,  whether  made  in  money  or 
other  effects  belonging  to  her,  is  void  if  the  creditor  have 
notice  of  her  title.     He  acquires  nothing  and  she  loses  noth- 
ing.    And  the  same  rule  apjdies  where,  with  like  notice  to 
the  creditor,  the  payment  is  made  by  the  husband  with  her 
money,  whether  she  consents  to  it  or  not.     Under  such  cir- 
cumstances, her  consent  passes  for  nothing.     There  has  been 
no  repeal  or  modification  of  the  two  sections  of  the  Code  to 
which  we  refer.     They  stand  wholly  unaffected  by  the  act  of 
1866  and  the  constitutiou  of  1868.     The  same  reasons  of 
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principle  and  policry  hold  now,  on  this  subject,  as  iield  when 
the  Code  was  adopted.  These  restrictions  ujwn  the  wife's 
power,Mm posed  for  her  own  benefit  and  protection,  are  pe^ 
fectly  consistent  witli  the  act  of  1866  and  the  new  constita- 
tion,  which  simply  secure  to  the  wife  all  her  pro]H*rty  aud  make 
it  her  separate  estate.  She  is  as  much  exposed  to  the  '^  kicks 
and  kisses/'  especially  to  the  kisses,  of  her  husband,  with  all 
as  with  only  a  part.  '  If  the  husl>and  and  his  creditors  are 
allowed  to  prey  upon  her  estate  at  all,  it  is  not  likely  that 
tiiey  will  be  the  less  eager  to  digest  it  because  it  happens  to  be 
large.  On  the  contrary,  that  would  only  render  it  the  more 
tempting. 

2.  According  to  the  record  the  real  pre&sure  of  the  case, 
under  a  proper  view  of  the  law,  was  upon  tlie  question  of  no- 
tice.    All  the  Rulings  of  the  Court  u|)on  other  topics  were 
harmless  to  the  defendant,  however  erroneous.     It  will  be  ob- 
served that  Hum[direy  may  be  regarde<l,  in  his  various  rela- 
tions to  the  case,  as  filling  three  characters:  first,  he  was  a 
creditor  of  Copeland  for  both  the  laud  and  the  ))ersonalty ;  sec- 
ondly, he  was  in  the  situation  of  a  purchaser  for  value  from 
Copeland  of  the  money  to  which  the  complainant  claims  title; 
and  thirdly,  he  was  a  purchaser  at  sherifi^'s  sale  of  the  land 
when  sold  under  his  judgments.     There  can  scarcely  be  a 
doubt  that  in  giving  credit  to  Copeland  he  had  a  right  to  look 
to  such  interest  as  his  debtor  acquired  in  the  land,  as  a  basis 
of  the  credit,  not  only  in  respect  to  the  price  of  the  land,  bat 
also,  in  respect  to  the  price  of  the  personalty,  both  debts  be- 
ing create<1  at  the  same  time.     As  creditor,  therefoi^,   he 
would  stand  unaffected  by  any  notice  which  reached  him  after 
the  judgments  were  obtained  and  l)ecame  a  legal  lien  0{M>ti 
the  land,  if  not  by  any  notice  whatever',  which  he  did  not 
have  at  the  time  of  giving  credit.     Certainly,  as  creditor,  be 
could  enforce  any  lien  which  was  incident  to  his  judgments  ; 
and  whatever  they  bound  would  pass  to  the  purchaser  at  the 
sheriff's  sale,  whether  that  purchaser  were  himself  or  aiiotlfter^ 
and  whether  such  purchaser  took  with  or  without  notice:  13 
Georgia,  443 ;  25  Ibtd.,  687.     The  purchaser  at  a  judicial 
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gets  all  the  estate  that  the  creditor  is  entitled  to  sell  under  his 
judgment;  and  if  the  purchaser  have  notice  of  an  equity  in  a 
third  person,  he  is  protected  by  the  want  of  like  notice  to  the 
creditor  prior  to  acquiring  his  lien.  This  rule  is  for  the  ben- 
efit of  the  creditor,  and  is  founded  upon  a  reason  similar  to 
that  whiclj  protects  a  purchaser  with  notice  who  derives  his 
title  from  a  prior  purchaser  without  notice.  It  is  manifest 
that  the  court  thought,  and  so  instructed  the  jury,  that  the 
law  would  charge  the  land  in  favor  of  complainant,  or  its 
proceeds  in  the  hands  of  Humphrey,  upon  a  notice  which 
reached  him  at  the  last  raoment'prior  to  his  purchase  at  sher- 
iff's sale.  The  charge  of  the  court,  as  set  out  at  large  in  the 
record,  states,  in  one  place,  that  the  defendant  would  be  pro- 
tected if  he  made  the  trade  and  bought  the  land  without  know- 
ing, or  having  reason  to  know,  that  the  money  was  complain- 
ant's, and  in  another  place  it  states  that  if,  when  he  bought  at 
sherilF's  sale,  or  before  that,  he  knew  that  her  money  had 
been  put  in  the  purchase  without  her  knowledge  or  consent, 
he  took  the  title  subject  to  her  ecpiity  in  the  fund.  Again,  in 
dealing  with  the  defendant's  request  to  charge  touching  the 
effect  of  the  sheriff^'s  sale,  the  court  superadded,  that  if  the 
defendant  knew  at  the  time  of  the  sale  that  complainant's 
money  had  been  used  in  the  purchase  of  the  lan<l,  then  she 
had  an  equity  in  the  land  an<l  he  had  knowledge  of  her  trust, 
and  bought  subject  to  it,  and  was  bound  by  it.  The  refusal 
to  give  in  charge  the  request  without  this  modification  might 
not  have  been  error,  but  there  was  very  palpable  error  in 
adding  to  the  matter  embraced  in  the  request  a  doctrine  on 
the  subject  of  notice  which  denies  to  the  purchaser  at  sheriff^'s 
gale  the  right  to  buy  as  much  as  the  judgment  creditor  has  a 
right  to  sell.  The  question  of  notice  at  the  time  of  the  sher- 
iff's sale  was  wholly  irrelevant.  Under  the  facts  of  this  case, 
the  time  for  notice  was  when  the  complainant's  money  was 
received  by  the  defendant.  If  at  that  time  he  knew,  or  had 
reasonable  cause  to  believe,  it  was  her  money,  and  i);  was  in 
fact  hers,  that  was  enough.  If,  on  the  other  hand,  he  re- 
ceived it  as  a  payment  on  her  husband's  note,  not  knowing 
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or  having  reasonable  cause  to  believe  that  it  was  hers,  she 
Ciinnot  recover  it  from  anybody  but  her  husband. 

3.  We  intimate  no  opinion  upon  the  final  merits  of  the 
case^  nor  on  the  yea  or  nay  of  the  allied  notice,  but  leave 
the  jury,  on  another  trial,  to  deal  with  all  the  facts.  In 
ruling,  as  we  have  felt  bound  to  do,  that  married  women  can 
repudiate  their  consent,  whether  express  or  implied,  to  the 
use  of  their  money  in  transactions  with  their  husbands,  or  in 
payjuent  to  their  husband's  creditors,  we  do  not  mean  to  say 
that  wives  are  tolerated  by  the  law  in  combining  with  t^ieir 
husbands  to  commit  frauds  on  other  people.  It  is  only  where 
notice  is  brought  homo  that  a  wife's  rights  will  l)e  saved. 
TJie  burden  of  proof  is  upon  her,  for  in  every  case  where 
money  is  received  and  value  given,  there  is  a  presumption 
that  title  paases,  which  stands  until  it  is  rebutted  by  evidence. 
And  the  measure  of  evidence  should  not  be  too  scant,  in  mere 
deference  to  sex.  When  man  and  wife  co-operate  for  good 
tliey  can  do  much  good ;  and  so,  when  they  combine  against 
third  persons  and  co-operate  for  evil,  they  can  do  much  harm. 
In  protecting  women,  courts  and  juries  should  be  careful  to 
protect  men,  too,  for  men  are  not  only  useful  to  general  socie- 
ty, but  to  women  especially.  The  exact  mean  is  to  do  equal 
justice  to  both,  according  to  law. 

Judgment  reversed. 


Jam£S  Whittle,  plaintiff  in  error,  vs,  Benjamin  Samubijs 

et  al.f  defendants  in  error. 

I.  Where  a  house  and  lot  in  a  village  had  been  set  apart  to  Walton  as  a 
homestead  under  the  constitution  of  1868,  and  sold  under  jadgments 
against  Walton,  rendered  in  i860,  and  the  money  is  in  court  for  disiribu- 
tion,  and  is  claimed  by  the  judgment  creditors,  and  where  the  homestead 
had  been  sold  after  Walton's  death  by  his  wife,  with  the  approval  of  the 
ordinary,  the  executor  of  Walton  assenting  thereto  and  joining  in  the  deed 
by  the  authority  of  the  will,  to  one  Baron,  and  Baron's  wife  had  a  home- 
stead set  apart  therein,  and  she  and  her  husband,  the  ordinary  approving, 
sell  to  Whittle,  and  Whittle  claims  ^^500  00  of  the  money  on  the  ground 
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that  he  bought  the  land  for  value,  that  Walton's  estate  is  insolvent,  and 
that  he  is  subrogated  to  Walton's  right  to  have  $500  00  of  the  fund  set 
apart  to  him  under  the  old  exemption  law : 
Held^  that  the  wife  of  Walton,  after  his  death,  had  no  authority  to  part  with 
the  homestead,  it  being  for  the  sole  use  of  her  and  her  children  under  the 
constitution,  and  the  law  nowhere  providing  for  its  sale  by  her ;  therefore, 
Baron  took  no  title  from  her,  and  Whittle  none  from  him. 

2.  The  policy  of  our  law  is  not  to  alienate  homesteads,  and  the  statutes  relat- 
ing thereto  will  be  strictly  construed,  and  the  rights  of  the  purchaser  will 
be  closely  watched  and  never  enlarged. 

3.  The  clear  legal  right  of  a  judgment  creditor  to  the  fund  he  has  brought  in 
court,  and  on  which  he  has  an  undoubted  lien  in  law,  will  not  be  forced  to 
make  way  for  a  vague  and  uncertain  equity — if,  under  the  facts,  any  equity 
at  all — especially  on  a  money  rule,  where  all  the  parties  in  interest  in  re- 
gard to  the  asserted  equity  are  not  before  the  court. 

Homestead.  Equity.  Money  rule.  Subrogation.  Judg- 
ments. Parties.  Before  Judge  James  Johnson.  Talbot 
Superior  Court.     March  Term,  1875. 

Reported  in  the  opinion. 

Little  &  Crawford;  Blandford  &  Garrard,  for 
plaintiff  in  error. 

Willis  &  Willis;  E.  H.  Worrill,  for  defendants. 

JaCjkson,  Judge. 

Samuels  and  otiiers  obtained  judgment, against  Walton  in 
1860,  and  levied  the  execution  issued  thereon  upon  a  parcel  of 
land  in  the  village  of  Geneva,  as  his  property.  The  land  was 
f*old  and  the  money  brouglit  into  court  for  distribution.  It 
appt*ars  from  tlie  record  that  Walton  had  had  a  homestead  set 
apart  in  this  land,  and  died.  After  his  death,  his  widow, 
with  ihe  approval  of  the  ordinary,  sold  it  to  Baron.  Baron's 
wife  had  a  homestead  set  apart  in  it,  and  she  and  her  hus- 
band sold  it  to  Whittle,  who  claims  $500  00  of  the  fund, 
because  Walton,  he  says,  would  be  entitled  to  hohl  that  much 
of  the  fund  under  the  old  exemption  law,  and  because  he  is 
subrogated  to  all  the  rights  of  Walton.     The  court  ordered 
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the  money  |>aid  to  the  judgment  creditors.    Whittle  exceptrtl, 
and  now  assigns  this  ruling  of  the  court  for  error. 

1,  2.  We  think  that  the  policy  of  the  state,  as  gathered 
from  the  constitution  and  laws,  is  not  to  encourage  the  sale  of 
homesteads.     By  the  constituticm  it  is  made  the  duty  of  the 
general  assembly  to  enact  laws  for  the  full  and  complete  pro- 
tection and  security  of  homesteads  to  the  sole  use  and  benefit 
of  the  family  of  the  debtor:  Code,  section  2135.     The  law 
enacted  to  carry  out  this  constitutional  provision,  declares  that 
such  property  shall   be  for  the  use  of  the  wife,  or  widow, 
and  children:  Code,  section  2020.     The  great  object  is  to  se- 
cure a  fixed  home  for  the  family^  and  it  is  not  the  policy  of 
the  law  to  encourage  the  alienation  of  that  home.     Can  the 
wife,  after  the  death  of  her  husband,  sell  it  even  with  the  ap- 
proval of  the  ordinary,  amfdoes  the  title  pass?   Could  Mrs. 
Walton  sell  to  Baron,  and  if  she  couhl   not,  of  c<Hirse  the 
title  of  Baron  and  wife  to  Whittle  fails,  and  he  has  no  rights 
of  subrogation  or  otherwise.     The  law  provides  that  the  hus- 
band and  wife  may  sell  it:  Code,  section  2025,  but  we  are  not 
aware  of  any  law  which  allows  his  wife  to  sell  it  after  his 
death,  though  the  exector  of  the  husband  join  in  the  deed, 
and  be  authorized  by  the  will  to  do  so;  and  we  think  the  law 
in  regard  to  the  alienation  of  homesteads  should  be  strictly 
construed  jis  against  the  policy  of  the  state  and  the  main  ob- 
ject of  the  law.     The  minor  children  have  rights,  and  credi- 
tors have  rights  in  remainder,  which  are  endangered  every 
time  there  is  an  alienation  of  the  home.     There  being  no  law 
to  authorize  the  sale  by  Mrs.  Walton,  Whittle  has  no  right 
to  any  part  of  this  money.    Besides,  we  think,  any  such  sub- 
rogation of  rights  in  the  purchaser  would  encourage  the  alien- 
ation of  the  honte,  and  thei'efore  we  are  reluctant  to  extend 
the  doctrine  to  such  cases.     Nor  is  there  any  evidence  that 
Baron   is  insolvent  and   his  warranty  to  Whittle  not  good, 
and  therefore  there  is  no  need  of  his  being  subrogated  to  Wal- 
ton's equity  to  get  his  money. 

3.  In  any  event,  befiire  the  right  of  subrogation  could  be 
applie<l,  all  the  parties  in  interest  should  be  brought  before 
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the  court  that  the  rights  and  equities  of  all,  after  a  full 
hearing,  might  be  examined  and  passetl  upon.  Neither  Mrs. 
Baron  and  ciiildren,  nor  the  ore«iitors  of  Baron,  nor  Mi*s. 
Walton  and  her  children,  were  before  the  court,  and  to  allow 
Whittle  lo  claim  and  take  this  money  in  this  case  on  a  mere 
rule  Iti  in  distribute,  without  giving  all  an  opportunity  to  be 
heard,  would,  we  think,  set  a  very  bad  precedent.  The  legal 
stains  of  the  judgment  creditor  is  perfect,  his  lieu  undoubted, 
and  to  permit  an  equity  so  uncertain  and  vague  as  this  U, 
even  were  all  other  objections  out  of  the  way,  to  override  liis 
plain  legsd  right,  would  be  to  make  equity  not  follow,  but 
overthrow  the  law. 
Judgment  affirmed. 


M.  H.  VanDyke,  plaintiff  in  error,  vs.  Sarah  E.  Kilgo, 

<lefendant  in  error. 

I.  A  partnership  was  entered  into  in  September,  1866,  between  V.  and  K., 
by  the  terms  of  which  V.  was  to  purchase  for  the  firm  the  stock  of  goods 
upon  which  the  business  was  to  be  transacted,  K.  was  to  sell  the  same,  pay- 
ing over  the  proceeds  to  V.  until  the  first  cost  was  iiefunded,and  the  profits 
were  to  be  divided  between  them.     K.  died  in  February,  1870.     Before 
administration  upon  his  estate,  his  widow  and  V.  agreed  upon   three  per- 
sons to  examine  into  the  condition  of  the  partnership.     They  reported  that, 
K.  had  overdrawn  his   proportion  of  the  profits  $886  43.     After  adminis- 
tration suit  was  brought  by  V.  for  this  amount  and  judgment  recovered. 
Execution  was  levied  upon  the  property  of  K.  which  was  claimed  by  his 
widow  as  her  homestead  exemption  under  the  constitution  and  act  of  1868: 
f/eldy  that  the  liability  of  K.  to  V.,  upon  which  the  judgment  was  obtained, 
was  based  upon  the  contract  made  in   1866,  and  not  upon  the  accounting 
had  in  1870. 
2.   That  a  creditor  advised  the  widow  of  his  debtor  to  have  a  homestead  set 
apart  in  the  property  of  the  deceased,  does  not  estop  him  from  levying  upon 
the  same  for  the  satisfaction  .of  a  debt  to  which  it  may  be  subject. 

Homestead.     Contracts.     Partnership.    Estoppel.    Before 
Judge  Knight.  Lumpkin  Superior  Court.  April  Terra,  1875. 

For  the  facts  of  this  case,  see  the  decision. 
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M.  L.  Smith  ;  Wier  Boyd,  for  plaiutifF  in  error. 
H.  P.  Bell  ;  W.  P.  Price,,  for  defendant. 

Warner,  Chief  Justice. 

On  the  5th  day  of  September,  1866,  VanDyke  and  Kilgo 
entered  into  a  contract  in  writing  hy  which  VanDyke  agreed 
to  buy  and  deliver  to  Kilgo  merchan(]ise  of  different  kinds, 
for  hira  to  sell  for  VanDyke,  and  Kilgo  was  to  deliver  over 
the  proceeds  of  the  sale  of  the  goods  and  chattels  sold  by  him 
to  VanDyke,  until  the  first  cost  of  said  goods  pnrchase<l  by 
VanDyke  was  pai<l  for,  and  then  divide  the  profits  equally 
between  them.  Kilgo  died,  and  shortly  after  his  death,  and 
before  an  administrator  was  appointed  on  hi»  estate,  by  the 
consent  of  his  widow  and  VanDyke,  three  persons  were  se- 
lected to  examine  into  the  condition  of  the  partnership  affairs, 
who  reported  as  the  result  of  that  examination,  that  Kilgo 
had  overdrawn  his  share  of  the  profits  of  the  business  $886  43, 
and  that  he  was  indebted  to  VanDyke  that  amount.  After 
letters  of  administration  were  taken  out  on  Kilgo's  estate, 
VanDyke  instituted  suit  against  his  administrator  setting  forth 
the  copartnership  contract  in  his  declaration,  and  alleging  that 
on  an  account  being  taken  as  before  stated,  Kilgo  was  in- 
debted to  the  plaintiff  the  said  sum  of  $886  43,  and  obtained 
a  judgment  for  that  amount,  upon  which  an  execution  issued 
and  was  levied  on  the  property  of  Kilgo,  which  was  claimed 
by  Mrs.  Kilgo  as  her  homestead  exemption.  On  the  trial  of 
the  claim  case  the  jury  found  the  property  not  subject.  A 
motion  was  made  for  a  new  trial,  which  was  overruled  by  the 
court,  and  the  plaintiff  excepted.  Two  questions  were  made 
on  the  argument  here.  First,  whether  the  contract  on  which 
the  judgment  was  obtained  was  made  prior  to  the  adoption  of 
the  constitution  of  1668.  Second,  if  it  was  made  prior  to 
1868,  whether  the  plaintiff,  VanDyke,  was  not  estopped  from 
levying  on  the  claimant's  homestead,  inasmuch  as  he  advised 


ATLANTA,  JULY  TERM,  1875.  553 

VanDyke  vs.  Kilgo. 

her  to  claim  a  homestead  on  the  property  of  her  deceased  hus- 
band. 

1.  It  was  insisted  by  the  defenciant  in  error  that  the  con- 
tract on  which  the  judgment  was  obtained  was  created  in 
1870,  when  the  accounting  took  place,  and  the  extent  of  Kil- 
go's  indebtedness  to  the  plaintiff  was  ascertained;  and  that 
is  the  debt  or  contract  on  which  the  plaintiff's  judgment  was 
rendered.     The  reply  is,  that  at  the  time  the  account  was 
taken  Kilgo  was  dead,  and  his  estate  was  unrepresented ; 
there  was  no  person  at  that  time  who  had  the  legal  capacity 
to  make  any  contract  whicli  would  bind  his  estate  for  the 
payment  of  that  or  any  other  debt.     The  judgment  could  not 
have  been  rendered  against  Kilgo's  administrator  upon  any 
other  contract  than  that  alleged  in  the  plaintiff's  declaration, 
made  by  Kilgo  in  1866,  wh^n  he  was  living;  that  was  the 
contract  under  which  the  plaintiff  invested  his  money  and 
property  in  the  copartnership;  that  was  the  contract  which 
created  Kilgo's  liability  to  account  with  the  plaintiff  concern- 
ing the  copartnership  transactions;  and  but  for  that  contract, 
made  in  1866,  there  would  have  been  no  liability  on  the  part 
of  Kilgo  or  his  administrator,  to  account  with  the  plaintiff  in 
relation  to  the  copartnership  business.    The  plaintiff's  right 
to  recover  a  judgment,  and  the  defendant's  liability  as  adminis- 
trator of  Kilgo,  was  based  on  the  contract  made  by  Kilgo  in 
1866,  and  upon  no  other  liability.     The  verdict  of  the  jury 
was  contrary  to  the  charge  of  the  court  in  relation  to  this 
point  in  the  case,  and  there  being  no  error  in  the  charge,  the 
verdict  was  contrary  to  law. 

2.  The  fact  that  VanDyke  advised  the  claimant  to  take  a 
homestead  in  her  deceased  husband's  property,  did  not  estop 
Ijim  from  levying  upon  the  homestead  in  satisfaction  of  his 
debt.    There  is  no  pretense  that  he  promised  not  to  do  so,  and 
the  homestead  may  still  be  beneficial  to  her  as  against  debts 
contracted  since  1868,  after  paying  off  the  plaintiff's  judg- 
ment;  besides,  it  does  not  appear  that  the  plaintiff  was  fully 
iicqaainted  with  the  condition  of  Kilgo's  estate  when  the  ad- 
vice was  given,  and  for  aught  that  appears  to  the  contrary  the 

Vol.  liv.  36. 
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advice  to  take  a  homestead  may  have  been  honestly  given, 
and  with  friendly  intentions.     In  our  judgment,  the  court 
below  erred  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reverse<I. 


John  C.  Sugart,  plaintiff  in  error  m.  Mace  A.  Mays,  de- 
fendant in  error. 

1.  A  plea  to  an  action  of  ejectment  which  attacks^  conveyance  from  the  de- 
fendant to  the  plaintiff,  as  being  part  of  an  usurious  contract,  is  not  an 
equitable,  but  a  strictly  legal  defense;  and  to  make  it  available,  no  tender 
or  offer  to  pay  the  debt  which  the  conveyance  was  intended  to  secure  is 
requisite,  even  though  the  deed  may  amount,  in  equity,  to  a  mortgage. 

2.  A  deed,  absolute  upon  its  face,  made  as  part  of  an  usurious  contract,  to 
secure  a  debt  infected  with  usury,  is  void  as  a  legal  title;  and  on  it  the 
grantee,  who  has  never  been  in  possession,  cannot,  in  an  action  of  eject- 
ment, recover  the  premises  of  the  grantor. 

.  3.  Where  the  question  is  as  to  whether  a  particular  transaction  was  a  loan 
with  an  absolute  deed  to  land  taken  as  security,  and  bond  for  titles  given 
by  the  lender,  it  is  not  competent  to  prove  that  the  alleged  lender's  cnstom 
and  practice  were  to  lend  on  such  security,  there  being  no  evidence  sng- 
«fk  gesting  such  a  prior  course  of  dealing  between  him  and  the  present  alleged 

borrower,  or  that  the  latter  had  any  knowledge  of  it  as  practiced  with 
others. 

Ejectment.  Deeds.  Mortgage.  Usury.  Pleadings.  Equity. 
Evidence.  Custom.  Before  Judge  Knight.  Cobb  Sujie- 
rior  Court.     November  term,  1874. 

This  case  was  tried  before  Judge  Underwood.  The  mo- 
tion for  a  new  trial  was  heard  by  Judge  Knight. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Irwin  &  Anderson;  W.  T.  &  W.  J.  Winn,  for  plaintiff 
in  error. 

George  N.  Lester,  for  defendant. 
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Bleckley,  Judge. 

Plaintiff  in  ejectment  must  recover  on  his  own  title. 
1,  2.  Here  the  only  title  which  he  exibited  was  a  deed  from 
the  defendant  to  himself  dated  in  1S67.     If  that  deed  did 
not  invest  him  with  title,  he  was  wholly  without  any,  for  he 
had  never  been  in  possession  of  the  premises,  and,  for  ought 
that  appears,  had  no  claim  to  them,  except  under  the  deed  in 
question.     At  the  making  of  the  deed  defendant  was  in  pos- 
session, and  has  so  remained.     The  real  and  only  question, 
therefore,  was  as  to  the  character  and  effect  of  that  deed.  The 
defendant,  by  his  special  plea,  alleged  that  it  was  void,  be- 
cause made  as  part  of  an  usurious  contract,  and  to  evade  the 
laws  against  usury.    The  plea  set  out  a  contract  infected  with 
usury,  and  averred  that  the  deed  was  made  as  a  part  of  that 
contract,  to  secure  the  payment  of  the  money,  and  was  in- 
tended as  a  mortgage,  the  form  of  the  transaction  being  a  con- 
trivance to  evade  the  law.  Here  was  the  hinge  upon  which  the 
whole  case  ought  to  have  turne<l.     The  parties  were  at  issue 
on  this  defense,  and  there  was  evidence  botft  for  and  against 
it — strong  evidence,  strongly  conflicting.     The  jury  should 
have  been  sent  out,  under  proper  instructions,  to  grapple  with 
this  evidence,  and  decide  the  issue — the  issue  which  the  plea 
made,  and  which  the  evidence  on  one  side  tended  to  support^ 
and  on   the  other  to  disprove.     But  the  rugged  path  along 
^which  the  jury  must  have  walked  to  arrive  at  the  material 
and  controlling  truth  in  the  case,  was  made  smooth,  or  rather 
cut  short,  by  the  court.     The  court  instructed  them  that  the 
defendant's  plea  could  not  avail  him,  unless  he  had  offered  to 
paj  the  debt  and  interest.     Now,  whether  such  an  offer  had 
been  made,  was  not  embraced  in  the  issue  on  trial.    The  plea 
did  not  affirm  any  such  thing,  and  there  was  no  evidence  go- 
in^  to  establish  it.     If  it  was  meant  that  the  jury  should 
seBXfAk  for  the  truth  on  that  question,  they  were  sent  to  find 
what  was  not  lost.    If  it  was  meant  that  the  plea  was  essentially 
cl€%feGtive,  as  wanting  the  averment  of  such  an  offer,  that  was 
a.  matter  for  the  court  to  deal  with  alone,  and  it  was  an  in- 
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advertanoe  to  refer  to  the  jiiiy  any  question  whatever  touch- 
ing the  defense  set  up  by  the  plea.     If  the  defense  was  in- 
complete, as   pleaded,  it*  was  idle  to  test  the  troth  of  it. 
What  is  insufficient  might  as  well  be  &lse  as  true,  wheo 
put  forward  as  a  defense  to  an  action  of  ^ectment  or  any 
other  action.     Under  the  instructions  given  to  the  jury  tliere 
is  no  certainty  that  the  jury  took  the  trouble  and  responsi- 
bility of  passing  on  the  truth  of  this  plea.     The  strong  prob- 
ability is  that  they  did  not,  for  the  charge  of  the  court  enabled 
them  to  pause  at  a  place  of  perfect  rest  on  the  wayside.    The 
plea,  if  true,  is  a  complete  defense  as  it  stands.     By  tlie  Code  of 
1863,  section  2024,  ^'all  titles  to  property  made  as  a  part  of 
an  usurious  contract,  or  to  evade  the  laws  against  usury,  are 
void."     Such  titles  are  not  merely  voidable,  but  void — void 
absolutely  and  unconditionally.     What  the  statute  )>]ainly  af- 
firms, without  terms  and  without  conditions,  the  |iaity  may 
affirm  by  plea,  in  a  court  of  law,  and  stand  upon  it     He 
need  not  purchase  the  right  to  plead  such  a  matter,  bat  may 
plead  it  without  money  and  without  prioe.     Such  a  defense 
as  this  is  a  naked  legal  defense,  and  is  sutyect  to  no  rule  pe- 
culiar to  courts  of  equity.     The  plea  sets  up,  not  equity  but 
law — cold,  hard  law.     It  contains  no  prayer  and  petitions  for 
no  relief;  it  simply  offers  resistance  to  an  alleged  void  title 
by  setting  forth  plainly,  fully  an<I  distinctly,  the  &ct8  that, 
under  the  statute,  make  it  void.     It  may  well  be  true,  that 
the  deed,  though  void  as  a  title  to  property,  may  be  valid  in 
equity  or  even  possibly  at  law,  as  a  mortgage  to  secure  the 
alleged  debt  and  lawful  interest.     Treated  as  a  mortgage,  there 
is  no  necessity  that  it  should  pass  thje  title.     Indeed,  as  the 
law  ha^  been  long  settled  in  this  state,  title  never  passes  uader 
a  mere  mortgage.     But  in  the  present  action  there  was  no  at- 
tempt to  foreclose  or  otherwise  to  enforce  the  deed  as  a  mort* 
gage  of  any  kind.     The  plaintiff,  being  in  a  court  of  law  and 
his  action  being  strictly  a  legal  action,  asserted  it  as  title;  and 
as  title  the  defendant  met  it  by  his  plea,  and  denied  its 
lidity.     The  parties  were  at  issue  on  the  deed  as  title, 
what  effect  it  might  have  as  a  mortgage  was  not  in  questioa. 
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Land  cannot,  in  Greorgia,  be  reoovered  in  ejectment  on  a  mort- 
gage as  a  mortgage ;  titfe  is  requisite,  and  this  deed,  if  the 
plea  be  true,  is  utterly  void  as  title,  Avhatever  virtue  it  may 
have  as  a  mortgage  or  anything  else. 

3.  There  was  no  error  in  rejecting  the  evidence  offered  to 
prove  the  plaintiff's  custom  and  practice  in  lending,  on  abso- 
lute deed  as  security,  with  bond  for  titles  from  himself  to  the 
borrower.  There  had  been  previously  no  such  course  of  deal- 
ing between  these  parties ;  and  it  did  not  appear  that  the  de- 
fendant knew  of  it  as  practiced  with  others. 

Judgment  reversed. 


F.  M.  Bradshaw  et  aL,  plaintiffs  in  error,  vs.  Patrick 
Gormerly  et  cU.,  defendants  in  error. 

I.  Where  several  claim  cases  are  pending  between  several  plaintiffs  and  one 
defendant  and  claimant,  and  one  case  is  tried  and  the  property  found  sub- 
ject, and  the  claimant  proposed  to  test  the  principle  involved  by  bringing 
that  case  to  this  court,  and  where  claimants'  counsel  agreed  with  plaintiffs' 
counsel  in  the  other  cases,  that  they  should  not  be  then  tried,  but  await  and 
abide  the  decision  on  the  case  brought  here,  claimant  assenting  in  person 
to  the  agreement,  and  the  other  cases,  though  ready  for  trial,  were  not  tried 
in  consequence  of  the  agreement,  and  where,  so  soon  as  the  remittitur  af- 
firming the  judgment  below  is  returned  and  entered  of  record,  the  claim- 
ant withdraws  his  claims  in  the  other  cases,  and  the  land  has  been  sold 
and  the  proceeds  in  court  in  the  hands  of  the  sheriff: 
Adtldf  that  the  agreement,  so  assented  to  by  claimant  in  person,  is  binding 
upon  him,  and  the  plaintiffs  should  have  been  permitted  to  prove  it  on  the 
rule  to  distribute  the  fund. 
2.    If  claimant  had  not  assented  in  person,  the  agreement  of  his  counsel, 
though  not  in  writing,  would  have  bound  him,  the  agreement  having  been 
executed  on  the  part  *of  plaintiffs'  counsel,  and  the  court  should  have  al- 
lowed and  considered  the  proof  to  that  effect. 
^.    On  the  rule  to  distribute  the  fund  in  court,  it  being  in  the  nature  of  an  equi- 
table proceeding,  and  the  parties  being  all  before  the  court,  the  plaintiff 
should  have  been  allowed  to  show  that  the  deed  from  the  defendant  to 
olaimant  was  without  consideration,  and  intended  to  delay  and  defraud 
crredifors,  and  void  as  against  them. 
M^^    On  the  before  recited  facts,  which  are  substantially  admitted  to  be  true 
\r\  the  record,  the  court  should  have  ordered  the  fund  paid  to  the  plaintiffs, 
^zid  not  to  the  claimant. 
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Bradshaw  et  al.  vs.  Gormerly  et  aL 

Practice  in  the  Superior  Court.  Contracts.  Evidence. 
Money  rule.  Attorneys.  Claim.  Before  Judge  James 
Johnson.     Talbot  Superior  Court.     March  Term,  1876. 

Reported  in  the  opinion. 

WiLT^is  &  Willis,  for  plaintiffs  in  error. 

H.  L.  Benning  ;  Peabody  &  Brannon  ;  Little  k 
Crawford,  for  defendants. 

Jackson,  Judge. 

Bradshaw  and  other  plaintiffs,  among  them  William  D. 
Chapman,  obtained  judgment  against  William  Plall;  execu- 
tions issued  thereon,  were  placed  in  the  sheriff's  hands,  and 
levied  upon  certain  land.    Gormerly  claimed  the  land,  and  the 
cases  were  all  pending  in  TallK)t  superior  court.     The  case  of 
Chapman  was  tried,  and  the  property  found  subject     There- 
upon the  claimant,' Gormerly,  resolved  to  bring  that  case  to 
this  court  by  bill  of  exceptions;  and  it  was  agreed  by  counsel 
that  the  other  claim  cases,  Bradshaw's  among  the  rest,  then 
ready  for  trial,  should  not  be  tried,  but  should  stand  con- 
tinued until  the  case  brought  to  this  court  was  determined, 
and  all  should  abide  the  decision  here.    Counsel  for  plaintifis 
and  for  claimant  all  agreed  to  this;  and  claimant,  Gormerly, 
himself  stood  by  in  person  and  assented  thereto.     This  court 
afSrmed  the  judgment  below,  the  property  was  sold,  and  the 
money  brought  into  court  for  distribution.     Gormerly  witli- 
drew  his  claims  in  the  other  cases,  and  now  claims  that  the 
money  arising  from,  the  sale  of  the  land  should  be  paid  to 
him  and  not  to  the  plainti£&.    On  the  trial  of  the  traverse  by 
Gormerly,  of  the  petitions  of  the  plaintifis  for  the  fund,  the 
plaintifis  offered  to  prove  the  agreement  of  counsel  referred  t<> 
above  and  the  assent  of  Gormerly  thereto,  which  the  court 
refused  to  allow.     They  then  offered  to  show  that  the  deed  of 
Hall  to  Gormerly.  was  fraudulent  and  void  as  to  tliem,  with- 
out consideration,  and  a  mere  contrivance  to  defraud,  hinder 


ATLANTA,  JULY  TERM,  1875.  559 

Bradshaw  et  al.  z's.  Gormerly  ff  a/. 

and  delay  creditors.  The  court  refused  to  permit  thera  to  do 
so.  The  errors  ast^igned  are,  that  the  court  erred  in  these  re- 
fusals and  in  ordering  the  fund  paid  to  Gormerly  in  prefer- 
ence to  Bradshaw  and  the  other  plaintiffs  in  like  condition. 
We  think  the  plaintiffs  in  error  right  on  each  of  these  assign- 
ments of  error. 

1,  2.  The  withdrawal  of  the  claims  by  Gormerly,  on  the 
return  of  the  req^ittitur  from  this  court,  was  in  violation  of 
his  agreement.  He  himself  assented  to  what  his  counsel 
agreed,  and  it  would  be  to  permit  a  gross  fraud  to  allow  him 
to  repudiate  his  bargain  after  he  had  made  it  and  lost  the  case 
here.  If  he  had  not  assented  in  person,  he  would  have  been 
concluded  by  the  acts  of  his  counsel ;  for  the  agreement  was 
executed  by  plaintiffs  Hot  trying  but  continuing  their  cases, 
and  the  claimant  is  estopped  from  saying  that  the  agreement 
was  not  in  writing.  The  plaintiffs  were  entitled  to  their  ver- 
dicts on  the  return  oii\\Q  remittitur y  and  having  been  prevent- 
ed from  taking  them  by  the  act  of  Gormerly  in  withdrawing 
his  claims,  they  lose  no  rights  on  the  fund  which  is  the  pro- 
cee<ls  of  the  land  that  the  ngreement  allowed  them  to  subject. 

3.  For  the  same  reason,  because  of  the  fraudulent  with- 
drawal of  the  claims,  the  plaintiffs  were  entitled,  on  the  trial 
o{  the  traverse  on  the  money  rule,  to  show  the  fraudulent 
transfer  or  deed  of  Hall  to  Gormerly.  Indeed,  the  rule  being 
an  equitable  proceeding,  they  would  have  been  so  entitled  in- 
dependently of  any  agreement,  or  the  violation  of  any,  to  go 
iuto  the  whole  fraud  between  the  defendant  and  claimant  on 
the  issues  made. 

4.  We  hold,  therefore,  that  the  court  erred  in  ordering  the 

money,  or  any   part,  paid  to  Gormerly,  and  think  just  the 

contrary  order  should  have  been  passed  on  the  admissions 

contained  in  the  record. 
•Judgment  revei*sed. 


560  SUPREME  COURT  OF  GEORGIA. 

Gardner  vs,  Gardner. 

ISTathaniel  E.  Gardner,  plaintiff  in  error,  vs.  Maoaret 
A.  E.  Gardner,  defendant  in  error. 

Where,  upon  a  petition  filed  by  the  wife  against  the  husband  for  permuKot 
alimony  for  herself  and  daughter,  it  appeared  that  the  latter  had  provided 
for  the  support  and  education  of  his  child  until  she  was  twenty-one  yean 
of  age,  and  that  his  estate  was  small,  the  allowance  of  ^40  00  per  month 
as  temporary  alimony,  was  excessive.  The  amount  should  be  reduced  to 
$20  00  per  month.  If  the  wife  is  able  to  to  contribute  to  her  support,  sheiril] 
be  expected  to  do  so. 

Husband  and  wife.  Alimony.  Before  Judge  Rice.   Gwin- 
nett county.     At  Chambers.     June  26th,  1875. 

A  report  of  this  case  is  deemed  unnecessary. 

Peeples  &  Howell,  for  plaintiff  in  error. 

Thrasher  &  Thrasher,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, under  the  provisions  of  the  1747th  section  of  the  Code, 
in  which  the  complainant  alleges  that  she  has  been  compelled  to 
separate  from  her  husband  on  account  of  his  cruel  treatment, 
with  a  prayer  for  the  allowance  of  alimony  for  the  support  of 
herself  and  child,  and  payment  of  counsel  fees.     On  bearing 
the  defendant's  answer,  and  the  various  a£Bdavits  of  the  re- 
spective parties  contained  in  the  record,  the  presiding  jo^e 
ordered  the  defendant  to  pay,  for  the  use  of  herself  and  child, 
as  temporary  alimony,  the  sum  of  $40  00  per  month,  to  be 
paid  monthly,  and  the  further  sum  of  $100  00  for  counsel 
fees,  to  which  order  the  defendant  excepted.     It  appears  from 
the  evidence  in  the  record,  that  the  defendant  has  provided  for 
the  ample  support  and  education  of  his  child  until  she  is 
twenty-one  years  of  age,  by  the  conveyance  of  property  to  a 
trustee  for  that  purpose.     In  view  of  the  condition  of  the  par- 
ties as  disclosed  by  the  evidence  in  the  record,  and  in  view  of 
tlie  fact  that  the  defendant  has  made  provision  for  the  support 
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of  his  child  out  of  his  property,  the  allowance  of  J40  00  per 
month  for  the  support  of  the  defendant's  wife  was,  in  our 
judgment,  too  much.  Courts  cannot  well  be  too  cautious  in 
allowing  temporary  alimony  and  counsel  fees  in  this  class  of 
cases,  so  as  not  to  encourage  the  separaticm  of  husband  and 
wife  from  mere  mercenary  considerations.  If  the  complain- 
ant is  able  to  contribute  towards  her  own  support,  she  will 
be  ez{)ected  to  do  so,  and  not  sit  down  and  fold  her  hands 
and  depend  eaxlvsively  upon  the  labor  of  her  husband  and 
the  income  of  his'  small  estate,  to  support  her  in  idleness. 
Such  is  not  the  policy  of  the  law.  In  view  of  the  facts  of 
this  case  as  disclosed  in  the  rei;ord,  we  reverse  the  judgment 
allowing  $40  00  per  month  for  temporary  alimony,  and  direct 
that  the  order  of  the  court  be  so  ikr  modifie<l  as  to  allow  the 
complainant  only  $20  00  per  month  for  temporary  alimony. 
Let  the  judgment  be  so  entered. 
Judgment  reversed. 


James  H.  Howell  et  a/.,  plaintiffs  in  error,  vs.  John  Pope 

et  aL,  defendants  in  error. 

1.  Generally  the  writ  of  error  should  be  dismissed  on  motion,  if  it  appear 
from  the  bill  of  exceptions  that  evidence  was  adduced  below,  which  is  not 
set  forth,  either  as  part  of  the  bill  of  exceptions  or  as  part  of  the  record 
proper.  It  is  otherwise  where  some  ruling  is  complained  of  which  is  wholly 
independant  of  the  omitted  evidence,  and  the  reversal  of  which  ruling 
would  warrant  a  reversal  of  the  main  judgment. 

2.  If  the  motion  to  dismiss  be  at  first  denied  in  consequence  of  a  misappre- 
hension by  this  court  as  to  the  omission  being  substantially  supplied  by  ade- 
quate recitals,  and  if  after  hearing  full  argument  on  the  merits,  it  be  man- 
ifest that  the  absent  evidence  ought  to  have  been  brought  up,  and  that  the 
judgment  cannot,  on  legal  principles,  be  reviewed  without  it,  the  writ  oi 
error  wiU  still  be  dismissed,  as  the  only  appropriate  disposition  of  the  case. 

Bill  of  exceptions.     Practice  before  the  Supreme  Court. 
July  Term,  1»75. 

Beported  in  the  opinion. 
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Peeples  &  Howell;  W.  T.  &  W.J.  Winn;  Gabtbell 
&  DuNWOODY,  for  plaintiffs  in  error. 

George *N.  Lester^  for  defendants. 

Bleckley,  Judge.* 

Injunction  was  applied  for  and  refused.  On  that  refusal 
this  writ  of  error  was  brought.  Wiien  the  case  was  called 
here,  a  motion  was  made  to  dismiss  it  on  the  ground  that 
some  of  the  evidence  mentioned  in  the  bill  of  exceptions  as 
before  the  judge  at  the  hearing,  was  not  set  out  in  the  same, 
nor  otherwise  legally  authenticated.  This  court  then  thought 
that,  on  account  of  the  very  full  recitals  containeil  in  the  an- 
swer, the  judgment  complained  of  might  be  reviewed,  and 
overruled  the  motion.  Full  argument  was  heard  on  the  mer- 
its, and  that  disclosed,  as  we  now  think,  that  some  of  the 
omitted  evidence  was  material,  or  might  be  material,  to  a  cor- 
rect decision  of  the  main  question  in  controversy  between 
the  parties. 

The  injunction  prayed  for  was  to  restrain  the  defendants 
from  acts  of  alleged  trespass  on  complainant's  land,  com- 
menced and  in  progress  for  the  purpose  of  opening  a  road  to 
be  used  by  the  public  in  reaching  ^  new  ferry  which  the  de- 
fendants intend  to  operate  in  competition  with  an  ancient  ferry 
of  which  compainant  is  part  owner.  The  defendants  justify 
their  acts  under  an  order  of  the  inferior  court,  granted  in  Au- 
gust, 1867,  establishing  the  way  sought  to  be  opened  over 
complainant's  land  as  a  public  road.  This  order  isattacke<l  by 
complainant  as  embracing  illegal  conditions,  (such  as  provid- 
ing a  mode  of  compensation  unknown  to  the  law,)  as  not  hav- 
ing been  passed  by  a  quorum  of  the  inferior  court,  and  as  not 
having  been  entered  within  proper  time  on  the  minutes.  One 
reply  made  by  defendants  to  some  of  these  objections  is,  that 
they  were  urged  by  the  complainant  and  others  when  the  order 
was  granted;  that  they  were  overruled ;  that  a  petition  for  eer- 
tiorari  was  thereupon  presented  to  the  judge  of  the  superior 
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court,  who  refused  his  sanction;  that  a  writ  of  error  on  this  re- 
fusal was  sued  out  to  the  supreme  court;  and  tiiat  the  same  was 
dismissed  and  the  judgment  of  refusal  affirmed.  These  pro- 
ceedings^ to  all  of  which  it  is  said  the  complainant  was  a  party, 
are  relied  on  as  an  estoppel  upon  him  now,  against  again 
drawing  in  question,  as  he  seeks  to  do,  the  validity  of  the  or- 
der. Moreover,  it  is  said  the  entry  on  the  minutes  has  been 
duly  made,  ?iunc  fro  tunc,  by  the  ordinary.  The  complain- 
ant, to  this  last  point,  rejoins  that  the  ordinary's  decision  has 
been  carried  up  to  the  superior  court  by  ceriiora^ny  and  the 
certiorari  is  still  undetermined.  The  bill  of  exceptions  states 
that  the  records  of  all  these  proceedings  were  introduced  be- 
fore the  judge,  but  they  do  not  come  to  us  properly  authenti- 
cated, except  the  original  order  and  the  mere  formal  judgment 
of  the  supreme  court  dismissing  tlie  writ  of  error  which  was 
sued  out  on  the  refusal  of  the  certioraH,  We  are  not  fur- 
nished with  the  exceptions  on  which  the  petition  for  certio- 
rari was  based,  nor  with  the  petition,  nor  the  judge's  order 
refusing  it,  nor  the  bill  of  exceptions  complaining  of  that  re- 
fusal ;  neither  have  we  a  copy  of  the  ordinary's  order,  nor  of 
the  ))etition  for,  or  the  writ  of  certiai^ari  based  thereon,  so  as 
to  see  for  ourselves  the  present  sUdua  of  that  part  of  the  case 
as  it  was  presented  to  the  judge  below. 

To  pronounce  upon  the  validity,  force,  and  effect  of  judg- 
ments without  the  pleadings  upon  which  they  were  rendered, 
would  be  unseemly  in  the  court,  and  perhaps  injurious  to  one 
or  both  of  the  parties.     With  all  our  reluctance  to  throwing 
out  a  case  without  deciding  it  on  the  merits,  we  think  that 
l>etter  than   to  strike  at  the  supposed  merits  in  the  dark. 
Much  and  perhaps  all  of  the  evidence  which  we  deem  to  be 
indispensable  may  be  here  in  an  unauthenticated  state,  an  at- 
tempt having  been  made  to  bring  it  up  under  the  clerk's  cer- 
tificate alone,  as  a  part  of  the  record,  but  that  mode  has  been 
often  ruled  unavailing :  See  33  Georgia^  497. 
Writ  of  error  dismissed. 
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' ■  ■ — ■  ■  ■  ■  ,  .a 

William  Long,  plaintifF  in  error,  va.  The  State  of  Ggob- 

GIA,  defendant  in  error.' 

1.  Where  the  facts  proven  on  the  trial  make  a  weak  case  of  robbery,  and  the 
affidavits  of  four  witnesses  are  produced  to  newly  discovered  evidence,  not 
merely  cumulative,  which  might  and  probably  would,  have  changed  the 
verdict,  and  no  want  of  diligence  in  procuring  the  newly  discovered  evi- 
dence appears,  a  new  trial  should  be  granted. 

2.  Where,  in  addition  to  the  affidavits  of  these  four  witnesses,  two  policemen 
swear  to  statements  made  by  the  prosecutor  inconsistent  with  his  testimonj 
on  the  trial,  and  the  prosecutor  is  the  only  witness  for  the  state ;  whikt  the 
discovery,  since  the  trial,  of  these  inconsistent  statements  would  not,  of 
itself,  be  ground  sufficient  to  grant  a  new  trial  upon,  yet,  taken  in  conncC' 
tion  with  the  other  four  affidavits,  they  tend  to  strengthen  the  motion  for  a 
new  trial,  and  it  will  be  more  readily  granted. 

Criminal  law.  New  trial.  Newly  discovered  evidence. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1874. 

Reported  in  the  opinion. 

Hoke  Smith  ;  Gartrell  &  Stephens,  for  plaintiff  in 
error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  robbery ;  the  jury  found 
him  guilty.  A  motion  was  made  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  the  evidence  and  with- 
out evidence  to  support  it,  contrary  to  law,  and  that  evidence 
had  been  discovered  since  the  trial  which  would  probably 
have  changed  the  verdict.  The  court  refused  to  grant  the 
new  trial,  and  that  refusal  is  the  error  assigned. 

The  facts  are  briefly  these,  as  proven  on  the  trial :  A  yonng 
man  named  DeLongcame  to  Atlanta,  sold  some  meal  for  $26, 
bought  a  bottle  of  whisky,  got  in  company  with  acouple  of  lewd 
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women,  and  with  the  defendant  and  another  man,  went  out 
to  Ponce  DeLeon  Spring  on  a  frolic,  and  lost  all  the  money 
out  of  his  pocket-book  except  $3  00.     They  were  joined  at 
the  spring  by  other  women  of  the  same  class ;  remained  there 
some  time ;  DeLong  went  oiF  with  some  of  the  other  women 
a  short  while;  they  (the  five)  then  left  the  spring  together, 
visited  various  places,  and  on  his  way  back  to  the  wagon-yard 
where  he  put  up,  DeLong  swears  that  he  was  robbed  of  his 
pocket-book  by  defendant  and  one  of  the  women,  in  tiiis 
manner:  The  two  accompanied  him  back,  one  walking  on 
each  side  and  holding  his  arms,  when  defendant  took  hold  of 
his  pocket-book  and,  against  his  will,  took  it  from  him,  saying 
he  would  take  care  of  it  for  him  ;  the  woman,  who  was  also 
indicted  in  the  same  bill,  put  it  in  her  stocking,  and  after- 
wards returned  it  to  him.     When  they  parted  from  him,  de- 
fendant told  him  if  he  returned  that  he  would  shoot  him. 
On  arriving  at  the  wagon-yard  he  missed  all  his  money  ex- 
csept  $3  00.     All  the  party  were  drinking;  bought  whisky 
repeatedly,  when  DeLong's  pocket-book  was  exposed;  and 
DeLong  himself  was  quite  drunk,  according  to  his  own  testi- 
mony and  that  of  all  the  others.     The  alleged  robbery  oc- 
curred at  night — nine  or  ten  o'clock.     There   were  houses 
al>out,  yet  no  outcry  was  made  by  DeLong.     He  was  the  only 
iHTitoess  for  the  state.     The  woman  was  sworn  for  the  de- 
fense, and  denied  the  robbery,  and  two  or  three  other  witnesses 
iirere  sworn,  showing  the  drunkenness  of  DeLong  and  his  as- 
sociating with  other  women  at  the  spring.     We  think  the 
Acts  show  rather  a  weak  case  of  robbery.     No  intimidation 
or  threat  was  used  except  the  threat  to  shoot  him,  if  he  re- 
turned, and  this  was  before  he  discovered  that  his  money  was 
gone,  and  after  the  pocket-book  had  been  returned  to  him ; 
nor  was  any  great  force  used,  nor  does  he  appear  to  have  been 
frighi^ened.    It  is  doubtful  if  the  money  did  not  slip  from  the 
pocket-book  before  the  time  of  the  alleged  robbery,  if  he  did 
not  spend  it  in  the  previous  debauchery,  or  some  one  did  not 
then  steal  it.     Still,  the  questiou  was  for  the  jury ;  there  was 
BOtxx^  force,  and  we  will  not  interfere  with  the  verdict  on  the 
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ground  tliat  it  is  contrary  to  the  eviilenoe.  Nor  will  we  iu- 
terfere  on  tlie  ground  Ihat  it  is  contrary  to  law,  altliougli  fnini 
the  trifling  amount  oF  force  used,  and  the  qaasi  willingness  of 
DeLong  for  defendant  to  take  care  of  the  [itirse,  if  he  or  the 
woman  aftersvards  took  the  money,  it  would  look  more  like 
larceny  atler  a  trust  than  like  rohbery. 

We  come,  then,  to  tlie  ground  of  newly  discovered  evi- 
dence. This  cousisls  of  the  afiidavit  of  two  women,  (hat 
they  saw  Eva  Sweatman  (the  ivoman  present  at  the  alleged 
robbery,)  in  [KBeessioii  of  DeLong's  purse  at  Ponce  DeLeon 
Spring  before  the  time  of  the  alleged  robbery,  and  that  De- 
Long  said  to  her  then  and  there  that  she  oould  have  any 
amount  of  the  money  slie  wanted.  Also,  of  the  affidaviw  of 
two  other  women,  that  they  heard  Eva  Sireatmau  say  slie  ha<l 
money  enough  to  buy  a  gallon  of  whisky,  and  saw  her  pal 
money  in  her  stocking  at  (he  house  of  Mrs.  Hackett,  before 
the  time  of  the  alleged  robbery.  Also,  of  the  affidavits  of 
two  policemen,  to  the  effect  that  DeLong  told  them  the  day 
after  the  alleged  rol)bery  that  Eva  Sweatman  ran  her  haixls 
in  his  pocket  and  took  out  his  iMXjket-book,  which  contained 
$26  00,  and  when  she  returned  it  to  him  |23  00  was  gone. 

The  affidavits  of  tlie  policemen  alone  would  not  be  suf- 
ficient to  authorize  a  new  trial'  on  the  ground  of  newly  dis- 
covered testimony,  as  they  consistonly  of  contradictory  state- 
menlfiofthe  proseculor:  13  Oeorgia,  51S ;  but  they  strengthen 
the  motion  predicated  upon  the  other  affidavits.     Those  af- 
fidavits are  to  fiicts  and  circumstances   not  cumulative,  and 
which,  if  before  the  jury,  might,  and  probably   would,  have 
changed  the  verdict.     The  defendant  was  arrested  and  con- 
fined the  next  day ;  no  want  of  d"*  ' '         ' 
nor  on  that  of  his  counsel,  under 
cord.     The  case  made  by  the  proc 
for  the  high  crime  of  robbery  by 
ant  has  l>een  sentenced  to  ten  year 
prosecutor  was  the  only  witness  ( 
drunk  to  the  extent  of  eta^ering 
road  and  at  the  wagon  yard  on  his 
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whole  case  together,  we  conclude  that  the  ends  of  justice  de- 
mand a  new  hearing,  and  we  feel  constrained  to  reverse  the 
judgment  and  grant  the  new  trial. 
Judgment  reversed. 


Hbnry  Sewell,  plaintiff  in  error,  vs.  Alexander  P.  Smith 

et  al.^  defendants  in  error. 

Where  a  widow  was  entitled  to  dower  or  a  child's  part  in  certain  land,  and 
she  remained  in  possession  of  the  same  until  long  after  her  right  to  dower 
was  barred,  without  making  any  election,  the  legal  presumption  is  that  she 
elected  to  take  a  child's  part,  and  this  is  especially  true  where  such  course 
was  manifestly  the  most  beneficial  to  her  interest. 

Dower.     Distribution.     Election.     Presumption.     Before 
Judge  Rice.     Hall  Superior  Court.     March  Term,  1875. 

This  case  is  reported  in  the  decision. 

John  W.  O'Neal  ;  H.  P.  Bell,  for  plaintiff  in  error. 

Jasper  N.  Dorsey,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  B.  A.  Smith 
died  in  the  year  1860,  leaving  his  widow  and  two  children  as 
liis  heirs-at^law.     In  1851,  Smith's  widow  intermarried  with 
Henry  Sewell,  by  whom  she  had  several  children,  and  died 
in  February,  1873.     At  the  time  of  Smith's  death  he  was  the 
owner  of  a  lot  of  land  in  Hall  county,  and  died  in  the  pos- 
session thereof.  There  was  no  administrator  on  Smith's  estat-e. 
After  the  death  of  Smith,  his  widow  continued  in  possession 
€>f  the  lot  of  land  until  her  intermarriage  with  Sewell,  who, 
ivith  her,  has  remained  in  possession  of  the  same  up  to  the 
time  of  her  death  in  1873.     After  the  death  of  their  motheri 
the  plaintiffs,   as  the  children  and   heii*s-at-law   of  Smith, 
bronght  an  action  against  Sewell  to  recover  the  possession  of 
the  lot  of  landj  and  the  question  made  on  the  trial  was,  whether 
JVJCrs.  Smith,  afterwards  Mrs.  Sewell,  held  the  land  under  her 
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claim  of  dower  as  the  widow  of  her  first  husband,  or  whether 
she  was  to  be  considered,  under  (he  facts  of  the  case,  as  having 
made  her  election  to  take  a  child's  ]>art  of  the  land.  The 
court  held  that  she  was  entitled  to  dower  only  in  the  land 
which  estate  terminated  with  her  death,  and  so  instructed  the 
jury.     Whereupon  the  defendant  excepted. 

There  is  no  affirmative  evidence  in  the  record  that  the  widow 
ever  made  her  election  to  take  her  dower,  or  a  child's  part  in  the 
land.  That  she  was  entitled  to  one  or  the  other,  there  can  be  na 
doubt.  If  she  had  elected  to  take  a  cliild's  part,  there  l)eing 
two  children,  she  would  have  got  one-third  of  the  land,  and 
if  she  had  elected  to  have  taken  her  dower,  she  would  have 
got  no  more ;  the  only  difference  is,  that  in  the  one  case,  she 
would  have  had  a  fee  simple  title  to  i.  child's  part  of  the  land, 
and  in  the  other,  an  estate  for  life  only  in  one-third  part  of  it. 
By  the  1764th  section  of  the  Code,  it  is  declared  that  the 
widow's  dower  may  be  barred  by  her  failure  to  apply  for  the 
ddwer  for  seven  years  from  the  dtaih  of  the  hnsband  :  See  also 
the  act  of  1839,  which  was  of  force  at  the  time  of  the  death 
of  Smith.  Smith,  the  husband,  died  in  1850,  and  his  widow 
has  never  made  her  application  for  the  dower  in  his  land;  she 
was  therefore  clearly  barred  of  her  right  to  claim  dower 
therein  at  the  time  of  her  death  in  1873.  She  having  re- 
mained in  possession  of  the  land  until  the  time  of  her  death, 
and  for  a  long  time  afler  her  right  to  dower  in  it  was  barred, 
without  having  made  any  application  therefor,  the  fair  legal 
presumption  is,  under  the  facts  of  the  case,  that  she  had  elected 
to  take  a  child's  part  of  the  land,  which  was  most  beneficial 
to  her  interest,  although  no  formal  election,  independent  of 
her  acts  and  conduct,  was  shown.  That  she  did  not  intend 
to  claim  her  dower  in  the  land,  is  clearly  manifested  by  her 
failure  to  make  application  for  it  within  the  time  allowed  by 
law,  and  therefore  she  is  to  be  considered  as  having  h^  the 
land  under  her  right  to  a  child's  part  thereof,  and  her  acts  and 
conduct  will  be  considered  as  an  election  on  her  part  to  that 
effect,  in  view  of  the  facts  of  the  case. 

Let  the  judgment  of  the  court  below  be  reversed* 


1 
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The  OoiiETHORPE  Manufactturing  Company,  plaintiff  in 
error,  vs.  E.  VanWinkle,  defendant  in  error. 

In  reviewing  questions  of  pure  fact,  the  supreme  court  will  be  slow  to  difiei 
with  the  jury  and  the  judge  who  tried  the  case. 

New  trial.     Before  Judge  Hopkins.    DeKalb  Superior 
Court.     March  Term,  1875. 

A  report  of  this  case  would  illustrate  no  principle  of  law. 

Candler  &  Thomson,  for  plaintiff  in  error. 

L.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

In  this  case  no  appeal  is  made  to  our  knowledge  of  law, 
bat  we  are  invited  to  exercise  our  skill  upon  a  couple  of 
facts — one,  whether  a  house  was  built  according  to  contract, 
and  the  other,  whether  the  work  was  paid  for.  We  have  ex- 
erted such  skill  as  we  possess,  touching  the  mysteries  of  build- 
ing and  paying,  and  the  result  is,  that  we  are  unable  to  make 
a  better  verdict  for  the  plaintiff  in  error  than  the  jury  made, 
and  so  the  judgment  of  the  court  below  must  stand  affirmed. 

Judgment  affirmed. 


James  M.  Pratt,  executor,  plaintiff  in  error,  vs.  Michael 

J.  Atkins,  defendant  in  error. 

Debts  due  prior  to  the  constitution  of  1868,  are  in  the  nature  of  an  incunw 
brance  upon  the  homestead,  like  purchase  money  or  money  expended  for 
improvements  thereon,  and  when  the  homestead  is  sold  and  the  money 
brought  into  court  by  virtue  of  such  old  debts,  the  old  debts,  though  the 
judgments  thereon  be  younger  than  judgments  or  liens  on  debts  since 
the  constitution  of  1868,  will  take  the  money  from  the  homestead  in  pre- 
ference to  such  older  judgnjents  founded  on  debts  since  said  constitution. 
Vol.  liv.  37. 
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Homestead.  Judgments.  Lien,  fiefore  Judge  Kiddoo. 
Randolph  Superior  Court.     May  Term,  1876. 

Reported  in  the  opinion. 

H.  &  I.  L.  Fielder,  for  plaintiff  in  error. 

A.  Hood,  for  defendants.         / 

Jackson,  Judge. 

Jamee  M.  Pratt,  executor  of  L,  Pratt,  deceased,  held  a 
a  mortgage  execution  on  T.  G.  Pratt.  Tlie  debt  on  which  it 
was  founded  was  younger  than  the  constitution  of  1868,  snd 
when  the  Ji.  fa.  was  leviefl  upon  a  liomestead  set  apart  to  T. 
G.  Pratt,  hut  sold  to  Atkins,  who  claimed  it,  it  was  found 
not  subject.  Afterwards  the  same  land  was  levied  upon  by 
virtue  of  judgmenls  on  which  executions  had  issued,  founded 
CD  debts  older  than  the  constitution  of  1868;  and  Atkina,  the 
claimant  in  the  former  case,  suffered  it  sold,  and  bought  it, 
having  also  bought  the  judgments  founded  on  the  old  debts. 
The  fund  was  brought  into  court  for  distribution,  and  Atkins 
claimed  it  under  the  old  debt  judgraenta,  and  J.  M.  Pratt, 
executor,  claimed  the  fund  on  hia  lien,  a  mortgage  fi.  fn-, 
older  than  the  judgment  controlled  by  Atkins,  but  founded 
on  a  debt  since  1868.  The  court  awarded  the  money  to  At- 
kins, and  we  think  the  court  was  right.     Pratt  had  tried  to 

subject  the  land  and  had  failed.     '^' *-'  ~—  '' —  "^ 

tween  hiiu  and  Atkins.     Is  he  nc 
Georgia  Beports,  495. 

But  what  right  has  Pratt  to  thii 
not  enforce  his  judgment  against  the 
ConBtitution,  Code,  section  5135. 
the  land,  and  it  would  be  strange  il 
its  character  was  so  changed  that  I 
against  the  money.  After  paymem 
ance,  if  any,  would  go  to  the  fumilj 
in  the  place  of  the  family,  having 
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A8  he  controls  the  judgments  on  the  old  debts,  he  is  entitled, 
as  creditor,  to  enough  of  the  fund  to  pay  them,  and  as  he  owns 
the  homestead,  he  is  entitled  to  the  balance  in  that  right.  These 
old  debts  are  merely  an  incumbrance  on  the  homestead,  like 
purchase  money  or  money  expended  in  improvements,  and  are 
entitled  to  be  paid  out  of  its  proceeds,  but  when  they  are  paid, 
the  balance  is  homestead  still  and  young  debts,  since  1868, 
cannot  interfere  with  it 
Judgment  affirmed. 


Hoyt,  Carlton  &  Company,  plaintiffs  in  error,  m.  Glenn 

&  Wright,  defendants  in  error. 

(Bleckley  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

The  affidavit  for  the  enforcement  of  a  laborer's  lien  under  the  act  of  1869, 
must  allege  that  the  work  was  done  by  the  plaintiff  claiming  such  lien. 

Laborer's  lien.    Before  Judge  Hall.     Fulton  Superior 
Court.     October  Adjourned  Term,  1874. 

Reported  in  the  decision. 

John  Collier  ;  P.  L.  Mynatt,  for  plaintiffs  in  error. 

Gartrell  &  Stephens;  A.  W.  Hammond  &  Son,  for 
defendants. 

Warner,  Chief  Justice. 

This  was  a  proceeding  to  foreclose  a  laborer's  lien  under  the 

provisionf^  of  the  act  of  1869. .  The  plaintiffs  alleged  in  their 

3.i&davit  that  they  were  laborers  and  mechanics,  and  that 

t\ie  defendants  were  indebted  to  them  $662  92  for  labor  per- 

ibroied,  and  for  materials  furnished,  in  the  construction  of 

oertain  four  cotton  and  hay  presses,  and  other  presses  of  the 

j^nnie  kind,  the  property  of  defendants.  The  defendants  made 

0,  motion  to  dismiss  the  case  on  the  ground  that  the  plaintiffs 
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liad  not  alleged  in  their  affidavit  that  the  labor  was  performd 
by  them  or  either  of  them,  who  claimed  to  have  a  lien  on  the 
defendants'  property  therefor.  The  court  sustained  the  motion 
and  dismissed  the  case.  Whereupon  the  plantifis  except€ck 
The  plaintiffs  all^e  in  their  affidavit  that  the  defendants  are  in- 
debted to  them  the  amount  stated  therein,  for  labor  performed, 
etc.  For  labor  performed  by  whom  ?  The  plaintiffs  do  not 
allege  that  the  labor  was  performed  by  <A€77i  or  either  of  therUj 
for  which  they  claim  the  lien  on  the  defendants'  property  un- 
der the  statute.  According  to  the  previous  rulings  of  this 
court,  the  plaintiffs  were  only  entitled  to  a  lien  under  the  act 
of  1869,  for  labor  performed  by  themsdveSf  and  for  materials 
furnished,  and  as  the  statute  should  be  strictly  construed,  there 
was  DO  error  in  dismissing  the  plaintiffs'  case  on  the  statement 
of  facts  disclosed  in  the  record.  See  45  Greorgia  Reports, 
561 ;  46  Ibid.,  112 ;  49  Ibid.,  388  ;  49  Ibid.,  509. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Joseph  Calloway,  executor,  et  al.,  plaintiffs  in  error,  t«. 
The  People's  Bane  qf  Bei^lefontaine  et  aL,  defend- 
ants in  error. 

A  creditor  having  two  securities,  one  within  this  state,  and  one  beyond  it, 
will  not,  at  the  instance  of  a  competing  creditor  holding  a  junior  lien  on 
the  former  security,  be  driven  out  of  the  state  to  exhaust  his  security  there 
before  being  allowed  to  proceed  here.  If  there  be  to  this  general  rule  anj 
exception  whatever,  it  does  not^  arise  where  there  is  a  want  of  fall,  clear 
and  distinct  evidence  that  the  security  beyond  the  state  is  substantial,  o£ 
certain  value,  and  likely  to  prove  available  at  once  for  liquidating  some 
considerable  part  of  the  creditor's  claim.  ^  ^ 

Debtor  and  creditor.  Liens.  Before  Judge  Hill.  Bibb 
county.     At  Chambers.     August  5th,  1875. 

This  case  was  before  this  court  at  the  last  term:  See  54 
Georgia  Reports,  441.  It  is  sufficiently  reported  in  the  opin*- 
ion. 
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D.  A.  Walker,  for  plaintiffs  in  error. 

Lanier  &  Anderson;  Hill  &  Harris  for  defendants. 

Bleckley,  Judge. 

Mortgagees,  with  power  delegated  in  the  mortgage  to  sell 
publicly,  on  breach  of  condition  after  a  prescribed  course  of 
advertisement,  were  proceeding  to  execute  the  power.     Cred- 
itors of  the  Mortgagor  who  held  judgments  junior  to  the  mort- 
gage, and  had  purchased  the  mortgaged  premises  at  sheriff's 
sale  under  their  judgments,  applied,  by  bill  in  equity,  to  en- 
join the  intended  sale  by  the  mortgagees.    Tlie  injunction  was 
granted,  and  this  court,  at  January  term,  1875,  reversed  the 
order  granting  it.-   Subsequently,  by  amendment  to  the  bill, 
additional  facts  were  brouoht  before  the  chancellor,  and  the 
motion  for  injunction  was  renewed.     Among  the  new  matters 
alleged  and  proved,  it  appeared  that  the  mortgagees  had  an- 
other security  for  their  debt,  of  equal  date  with  their  mort- 
gage, to- wit:  a  trust  deed  from  the  mortgagor  to  one  Jaques, 
of  Tennessee,  covering  certain  realty  in  that  state,  and  twelve 
hundred  and  fifty  shares  of  unissued  stock  in  the  East  Ten- 
nessee Iron  and  Coal  Company,  a  corporation  chartered  by 
that  state.     The  chancellor  seems  to  have  been  satisfied  that, 
according  to  the  answer  and  the  various  affidavits  read  at  the 
hearing,  the  new  matters  did  not  establish  a  case  for  injunc- 
tion, except  in  so  far  as  the  twelve  hundred  and  fifty  shares 
of  stock  were  concerned.     Deeming  this  stock  a  security  that 
ought  to  be  first  exhausted,  he  ordered  an  injunction  against 
the  sale  of  the  mortgaged  property,  (which  is  situated  within 
this  state,)  until  after  the  mortgagees  shall  have  caused  a  sale 
of*  this  stock  in  the  Tennessee  corporation,  according  to  the  terms 
of*  the  trust  deed.     The  theory  of  the  injunction  is,  that  the 
n:iortgagee»  must  realize  what  they  can  out  of  this  security  in 
T^tto^ssee,  and  pause  in  their  proceedings  against  the  property 
here,  until  they  have  demonstrated  that  a  sale  of  the  latter 
under  the  mortgage  is  necessary.     The  case  of  Den Aam  vs. 
ff/zllicun%8, 39  Georgia  Repoiis,  312,  lays  down  a  contrary  prin- 
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ciple,  and  seems  to  us  substantially  in  point.  It  declares  that  a 
mortgagee  whose  mortgage  covers  property  in  Georgia  and  in 
Tennessee^  cannot  be  compelled  by  a  junior  mortgagee,  whose 
mortgage  covers  part  of  the  same  property  in  Georgia,  to  go 
out  of  the  jurisdiction  of  the  court  into  another  state,  and 
pursue  his  remedy^  first  against  the  property  in  Tennessee. 

Several  suggestions  were  made  in  the  argument  as  reasons 
for  distinguisliing  the  present  case  from^  that.  It  was  con- 
tenderl,  that  inthatcase  the  junior  mortgagee  had  waited  un- 
til the  senior  had  settled  in  full  and  canceled  his  lien;  that 
the  senior  was  a  resident  of  Georgia  and  the  junior  a  resident 
of  Tennessee,  whereas,  in  this  case,  the  seniors  and  not  the 
juniors  are  residents  of  Tennessee;  and  that  the  present  case 
presents,  not  only  a  competition  among  the  creditors,  strictly, 
but  also  a  competition  of  the  junior  creditors,  as  purchasers 
of  the  equity  of  redemption,  with  the  senior  creditors  as  mort- 
gagees. We  rule  nothing  as  to  the  legal  character  of  the^se 
or  other  distinctions ;  they  may  or  may  not  be  sound.  It  is 
clear  that  the  judgment  in  the  former  case  ought,  at  least,  to 
be  respected  as  the  general  rule ;  and  so  treating  it,  if  we  give 
effect  to  it  as  law  at  all,  we  must  admit  no  exception  which 
does  not  come  before  us  with  all  the  essential  elements  to  make 
it  an  exception.  One  of  the  indispensable  elements  would  be 
value — value  and  ready  availability  of  the  foreign  security. 
The  record  is  wholly  deficient  in  the  requisite  evidence  on 
these  points.  The  stock  is  shown  to  be  unissued,  and  of  a 
servient  class,  subject  to  assessments,  which  have  the  first  lieu 
upon  it,  and  even  now,  burdened  with  an  unpaid  assessment 
for  a  considerable  sum.  That  it  has  any  certain  market  value 
whatever,  does  not  appear;  on  the  contrary,  the  indications 
are  very  strong  that  it  is  somewhat  nominal  in  its  nature,  and 
in  no  condition  at  the  present  time  to  be  marketed.  It  seems 
to  lie,  as  yet,  in  the  womb  of  the  corporation,  not  having 
reached  a  development  and  maturity  warranting  it  to  be  issued 
and  delivered  to  the  owner.  It  may  be  compared,  not  in- 
aptly, to  the  expected  issue  of  a  slave,  or  to  a  foal  not  yet 
brought  forth.     The  proof  is  clear  that  the  assets  of  the  cor- 
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poration  consist  of  land  and  lease-holds  in  land  adapted  to 
mining;  not  now  in  productive  use,  but  lying  idle,  awaiting 
either  sale,  or  further  development  of  the  adjacent  country 
with  improved  means  of  transportation.  These  assets  are 
valuable,  but  it  is  a  value  lodged  in  hope  rather  than  in  frui- 
tion ;  still,  the  present  value  is  considerable,  and  the  effort  is 
made  by  counsel  to  measure  the  worth  of  the  unissued  stock 
by  the  worth  of  the  corporate  a&sets.  Such  a  standard  would 
be  fallacious,  even  if  applied  to  ordinary  stock,  but  when  ap* 
plied  to  stock  subject  to  assessment,  there  being  a  large  amount 
of  other  stock  in  the  same  corporation  exempt,  it  ceases  to  be 
a  guide  at  all.  That  it  is,  in  fact,  no  guide  is  shown  by  the 
circumstance  that  the  witnesses  who  could  and  did  affix  some- 
thing like  a  definite  value  upon  the  assets,  were  unable  or 
unwilling  to  value  this  inferior  class  of  stock  at  anything 
definite  whatever.  To  delay  creditors  here  until  they  had 
dealt  with  such  security  as  that  in  Tennessee,  would  be  to 
send  them  away,  not  to  realize,  but  to  experiment.  That 
security  is  not  ripe;  the  one  in  Georgia,  so  far  as  appears,  is 
mature  and  ready  for  the  harvest.  Let  it  be  gathered  in. 
Judgment  reversed. 


John  F.  Treutlen,  trustee,  plaintiff  in  error,  vs,  Q-reen 

Smith  et  al,,  defendants  in  error. 

Where  the  defendant  resided  in  this  state,  and  in  a  county  different  from  that 
to  which  an  attachment  against  him  was  returned,  and  where  he  has  a  valid 
legal  defense  against  the  debt  on  which  the  attachment  was  predicated* 
and  where  he  replevied  the  property  levied  on,  but  did  not  appear  at  court 
or  plead  to  the  merits,  or  have  his  say  in  court,  an  affidavit  of  illegality  is 
a  good  defense  for  him  and  his  surety,  to  an  execution  proceeding  against 
them  founded  on  the  replevy  bond,  and  he  may  go  behind  the  judgment  on 
such  replevy  bond,  though  counsel  representing  himself  as  his  attorney 
made  affidavit  before  the  justice  who  issued  the  attachment  that  the  bond 
of  plaintiff  in  attachment  was  insufficient,  and  a  new  bond  was  tal^en,  and 
though  the  same  counsel,  but  then  attorney  only  for  the  surety,  appeared  in 
court  and  moved  to  dismiss  the  attachment,  but  declined  to  represent  and 
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put  in  a  plea  to  the  jurisdiction  for  the  defendant,  it  nowhere  appearing 
in  the  record  that  defendant  appeared  in  person  or  by  counsel,  or  pleaded 
to  said  case,  or  had  his  day  in  court. 

Attachment.  Illegality.  Judgments.  Before  Judge  Tomp- 
kins.    Quitman  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

James  T.  Flewellbn,  by  A.  Hood,  for  plaintiff  in  error. 

J.  H.  GuERRY,  by  John  T.  Clarke,  for  defendants. 

Jackson,  Judge. 

An  attachment  was  sued  out  by  Treutlen  against  Smith  on 
the  ground  that  he  was  removing  his  property  without  the 
limits  of  the  stale,  and  it  was  returned  to  the  county  of  Quit- 
man. The  attachment  was  levied  apon  five  bales  of  cotton. 
Tlie  cotton  was  replevied  by  Smith,  and  Burnett  was  his  se- 
curity. Smith's  counsel  objected  to  plaintiff's  attachment  bond 
by  affidavit  before  the  justice,  and  it  was  strengthened.  On 
the  trial  Burnett's  counsel,  being^  the  same  person  who  had 
been  Smith's  in  the  affidavit  before  the  justice,  moved  to  dis- 
miss the  attachment,  and  when  the  motion  was  overruled,  re- 
fused to  represent  Smith,  and  to  put  in  a  plea  to  the  jurisdic- 
tion for  him.  Judgment  was  thereupon  entered  up  against 
Smith,  and  Burnett,  security,  and  the  fi.  fa.  thereon  was  lev- 
ied upon  Smith's  property,  who  took  his  affidavit  of  illc^lity, 
alleging  therein  that  he  lived  in  the  county  of  Clay  when  the 
attachment  issued,  and  did  not  appear  or  plead  to  the  merits 
of  the  case,  and  had  no  notice  of  the  suit,  and  that  lie  liad  a 
good  defense  on  the  merits,  to-wit:  that  he  had  returned  the 
consideration  of  the  debt  to  plaintiff,  and  they  had  fully  set- 
tled it.  On  this  state  of  facts  the  court  sustained  theill^ltty) 
and  set  aside  the  judgment,  and  this  is  the  error  asigned. 

The  replevy  of  the  cotton  was  equivalent  to  notice  and  s»- 
vice;  but  it  did  not  bind  the  defendant  to  appear  at  a  court 
which  had  no  jurisdiction  of  his  person.     He  was  forced  to 
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replevy  to  get  possession  of  his  property,  and  the  fact  that  he 
did  replevy  gave  the  court  no  jurisdiction  of  his  ease.  His 
counsel,  in  his  absence,  it  seems,  made  an  affidavit  in  regard 
to  the  attachment  bond  of  the  plaintiff,  and  tiie  same  person 
was  also  counsel  for  the  security.  Whether  he  was  author- 
ized or  not  by  the  defendant  to  make  the  affidavit  does  not 
appear,  but  it  was  not  made  in  court  and  is  no  evidence  of  an 
ap))earance.  It  is  clear  that  he  did  not  appear;  no  counsel 
represented  him  there;  on  the  contrary,  the  counsel  of  the 
security  refused  to  represent  him,  or  file  a  plea  for  him,  but 
in  the  name  of  the  surety  and  for  the  surety,  moved  to  dis- 
miss the  attachment.  The  defendant  has  never  had  his  day 
in  court;  his  defense  on  the  merits  is  sound,  the  facts  are  ad- 
mitted, and  the  only  question  is,  does  the  remedy  by  affidavit 
of  illegality  lie?  We  think  that  a  fair  construction  of  section 
3671  of  the  Co<le  gives  him  the  remedy.  He  made  no  ap- 
pearance, and  never  had  his  day  in  court,  and  was  entitled  to 
a  hearing. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Primrose  Thompson,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Facte  within  the  knowledge  of  the  defendant,  at  the  time  of  the  trial,  as 
susceptible  of  proof  by  witnesses,  cannot  be  the  basis  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence, 

2.  If  the  newly  discovered  evidence  relied  on  to  sustain  such  motion  tends  to 
show  an  aiibiy  and  it  is  claimed  as  an  excuse  for  the  failure  to  obtain  and 
introduce  the  same  on  the  trial,  that  the  defendant  was  drunk  on  the  day 
the  offense  is  alleged  to  have  been  committed,  and  therefor^  did  not  know 
where  he  was,  such  fact  should  be  alleged  in  the  defendant's  affidavit. 

New'  trial.  Newly  discovered  evidence.  Criminal  law. 
A^librL  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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John  A.  Wimpey,  for  plaintiff  in  error. 

John  T.  Glenn^  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  voting  more 
than  once  at  an  election  held  in  the  county  of  Fulton  in  vio- 
lation of  the  4518th  section  of  the  Code.  On  the  trial  of  the 
indictment  the  jury  found  the  defendant  guily.  A  motion 
was  made  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  which  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

1.  Tiie  newly  discovered  evidence,  on  which  the  niotioo  is 
based,  is  that  the  defendant  was  at  a  difierent  place  in  the 
morning  at  the  time  the  witnesses  for  the  state  testify  he  voted 
the  first  time  on  the  day  of  the  election,  and  the  affidavits  in 
the  record  go  to  prove  that  fact.  If  the  defendant  was  not  at 
the  place  of  voting  in  the  morning,  as  testified  to  by  the  wit- 
nesses for  the  state,  but  was  at  a  different  place  at  that  time, 
he  knew  the  fact  as  well  at  the  time  of  the  trial  as  he  did  after- 
wards, and  should  have  used  proper  diligence  to  have  pro- 
cured the  attendance  of  the  same  witnesses  then  to  prove  the 
olihi  as  he  now  seeks  to  do  after  the  trial. 

2.  But  it  is  said  the  defendant  was  drunk  and  did  not  know 
where  he  was  in  the  morning  of  the  day  of  the  election.  If 
that  was  so,  the  defendant  should  have  stated  that  fact  in  his 
affidavit  in  support  of  his  motion.  The  defendant  is  silent 
himself  as  to  where  he  was  on  the  morning  of  the  election,  or 
as  to  his  want  of  knowledge  of  where  he  was  at  that  time, 
and  that  is  a  fatal  defect  in  the  defendant's  motion  for  a  new 
trial  on  the  ground  of  the  newly  discovered  evidence  contained 
in  the  record.  The  defendant  knew  better  than  any  one  else 
where  he  was  on  the  morning  of  the  day  of  the  election,  if  he 
was  in  his  right  mind,  and  if  he  was  not,  he  should  have  so 
stated  under  oath. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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William  Remshakt,  plaintiff  in  error,  v%.  The  Savannah 
AND  Charleston  Railroad  Company  d  aLy  defendants 
in  error. 

1.  Where  a  bill  praying  for  injunction  is  clearly  without  equity,  the  chancel- 
lor may  decline  to  order  the  defendant  to  show  cause  against  the  applica- 
tion for  a  temporary  injunction,  and  may  refuse,  not  only  a  restraining  order 
but  the  injunction  itself,  upon  mere  inspection  of  the  bill. 

2.  Whether  a  writ  of  error  upon  such  refusal  would  be  entertained  over  a 
a  motion  to  dismiss.     Quare  ? 

3.  A  land  owner,  whose  property  was  taken  years  ago  for  roadway,  by  a- rail- 
road company,  and  who  has  lately  obtained  judgment  for  damages  accord- 
ing to  the  charter,  has,  so  far  as  appears^  an  ample  legal  remedy  either  by 
levy  and  sale  or  by  ejectment.  And  that  another  company,  the  successor 
by  charter  to  the  rights  and  privileges  of  the  former,  has  interposed  a  claim 
to  all  the  known  property  of  the  former,  (which  has  been  levied  on  by  vir- 
tue of  the  judgment)  is  no  ground  for  enjoining  the  latter  company  from 
using  the  roadway.  If  the  complainant  still  has  title,  he  can  recover  in 
ejectment  with  mesne  profits,  and  if  he  has  not  title  his  judgment  stands 
instead  thereof,  and  his  remedy  to  collect  is  not  defeated  by  the  mere  inter- 
position of  a  claim. 

Injunction.  Practice  in  the  Superior  Court.  Land.  Emi- 
nent domain.  Before  Judge  Tompkins.  Chatham  county. 
At  Chambers.     July  31,  1875. 

Remshart  filed  his  bill  for  injunction  against  the  Savannah 
and  Charleston  Railroad  Company,  and  others,  making  pre- 
cisely the  case  stated  in  the  third  head-note  above.  The  chau- 
oellor,  upon  reading  the  bill,  ordered  as  follows: 

•^It  appearing  to  the  court  that  no  order  for  a  hearing  should 
be  granted,  it  is  considered  and  ordered  that  the  same  be  re- 
fused." 

To  this  decision  complainant  excepted. 

J.  R.  Saussy,  by  brief,  for  plaintiff  in  error. 
Jackson,  Lawton  &  Bassinqer,  for  defendant. 

Bleckley,  Judge. 

The  case  is  ruled  in  the  head-notes,  and  they  need  not  be 

panded. 

Judgment  affirmed. 
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MuUins  z/j.  The  North  and  South  Railroad  Company. 

George  W.  Mullins,  plaintiff  in  error,  vs.  The  North  and 
South  Railroad  Company,  defendant  in  error. 

1.  It  is  no  defense  to  a  suit  by  a  railroad  company  to  recover  subscription  to 
stock,  to  plead  that  the  road  has  been  seized  by  the  governor.  The  char- 
ter is  not  forfeited,  and  the  company  may  still  collect  its  subscriptions,  es- 
pecially where  suit  is  brought  before  the  seizure ;  nor  does  it  lie  in  the  sub- 
scriber's mouth  to  object  to  pay  to  the  company,  when  probably  his  default 
contributed  to  the  misfortune  which  he  would  now  plead  against  the  com- 
pany. 

2.  Though  the  stockholder  cannot  make  this  defense,  and  the  company  is  en* 
titled  to  judgment  against  him  in  this  action,  yet  is  not  the  state  entitled  to 
the  money  when  collected,  and  should  not  the  solicitor  general  of  the  cirr 
cuit,  under  the  direction  of  the  court,  take  steps  to  secure  the  balance  of 
the  fund  after  payment  of  fees  to  plaintiff's  counsel?     Quare, 

Corporations.  Stockholders.  Contracts.  Railroads.  Before 
Judge  KiDDOO.  Randolph  Superior  Court.  November  Term, 
1874. 

Reported  in  the  opinioQ. 

H.  &  I.  L.  Fielder;  B.  S.  Worrill,  for  plaintiff  in  error. 

A.  Hood,  for  defendant. 

Jackson,  Judge. 

The  North  and  South  Railroad  Company  sued  MuIIius  for 
a  subscription  of  $200  00,  conditioned  to  be  paid  when  the 
road  should  be  completed  to  within  one  mile  of  Hamilton, 
Harris  county.  The  plaintiff  introduced  the  note  and  proved 
that  the  condition  had  been  complied  with.  Defendant  pleadoil 
"j}uw  darein  continuance,"  that  the  governor  had  seized  the 
road.     The  plea  was  demurred  to  and  stricken. 

1.  We  think  the  court  did  right.  It  does  not  lie  in  de- 
fendant's mouth  to  complain  of  the  seizure,  especially  as  it 
occurred  after  his  refusal  to  pay  and  suit  brought  against 
him.  The  corporation  is  not  extinguished  by  tiie  seizure;  it 
is  still  a  living  entity  an<l  capable  of  collecting  the  stock  sub- 
scribed.    Perhaps,  had  the  defendant,  and  others  like  him, 


ATLANTA,  JULY  TERM,  1876.  681 

Barrett  vs.  Butler  et  at, 

paid  their  subscriptions  promptly,  the  road  might  not  have 
been  seized. 

2.  But  as  it  has  been  seized^  when  this  subscription  is  col- 
lected, whose,  in  equity,  is  the  fund  collected  ?  Is  it  not  the 
state's,  and  should  not  the  solicitor  general,  under  the  direc- 
tion of  the  court  below,  take  steps  to  secure  it  to  the  state? 
Counsel  for  plaintiff,  of  course,  will  be  entitled  to  his  fees  out 
of  the  fund,  but  the  balance,  we  incline*  to  think,  the  state 
should  have.  At  all  events,  we  put  the  officer  of  the  state  in 
the  circuit,  whose  duty  it  is  to  watch  her  interests  and  collect 
funds  due  her,  on  notice  as  to  this  fund,  and  leave  the  matter 
there.  • 

Judgment  affirmed. 


Thomas  G.  Barrett,  plaintiff  in  error,  »«.  James  E.  But- 
ler ei  aL,  defendants  in  error. 

(Blscklby,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  Upon  the  trial  of  an  action  upon  a  forthcoming  bond,  the  evidence  of  the 
sheriff,  who  was  in  office  at  the  time  of  the  levy  and  when  his  testimony  was 
offered,  was  inadmissible  to  prove  the  terms  of  an  advertisement,  in  a  pub- 
lic gazette,  for  the  sale  of  the  property  seized. 

2.  The  deposition  of  the  proprietor  of  such  public  gazette,  to  which  was  at- 
tached a  copy  of  the  advertisement,  was  objectionable  for  the  reason  that 
no  diligence  to  procure  the  newspaper  itself  was  shown. 

3.  Where  suif  was  brought  on  a  forthcoming  bond,  given  to  replevy  property 
levied  on  under  a  distress  warrant  and  claimed,  it  was  competent  for  the 
defendants,  notwithstanding  the  withdrawal  of  the  claim,  to  prove  the  pay- 
ment of  the  debt  prior  thereto.  Aliier,  if  the  claim  case  had  been  tried 
and  a  judgment  rendered  finding  the  property  subject.  In  such  case  the 
defendants  would  have  been  estopped. 

Judicial  sale.  Advertisement.  Evidence.  Bonds.  Claims. 
Estoppel  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1874. 

Reported  in  the  decision. 
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Barrett  vs,  Butler  et  al, 

R.  H.  Clark,  for  plaintiff  in  error. 

HiLLYER  &  Brother;  A.  W.  Hammond  &  Son,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  institnted  by  the  plaintiff  against  tiie 
defendants,  on  a  forthcoming  bond,  conditioned  to  have  cer- 
tain cotton  and  cotton  seed,  which  had  been  levied  on  bv  the 
sheriff  and  claimed,  forthcoming  on  the  day  and  time  of  sale, 
if  the  same  should  be  found  subject  to  the  distress  warrant 
levied  thereon.  On  the  trial  of  the  case,  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  for  the  defendants.  The 
case  is  brought  here  on  a  bill  of  exceptions  to  the  rulings  of 
the  court  in  the  progress  of  the  trial,  and  to  its  charge  to  the 
jury. 

1.  The  plaintiff  offered  in  evidence  the  deposition  of  the 
sheriff,  who  was  at  the  time  of  the  levy,  and  at  the  time  be 
testified,  in  office,  to  prove  the  terms  of  an  advertisement  for 
the  sale  of  the  cotton  and  cotton  seed,  as  contained  in  a  copy 
of  the  same,  annexed  to  his  answers.  This  evidence  was  ruled 
out  by  the  court  on  the  ground  that  it  was  secondary,  and  the 
plaintiff  excepted.  There  was  no  error  in  ruling  out  the  tes- 
timony of  the  sheriff  in  relation  to  this  point  in  the  case. 
The  advertisement  itself  was  the  best  evidence  of  its  terfus. 
The  evidence  of  the  sheriff  as  to  the  terms  of  the  advertise- 
ment was  no  better  than  that  of  Harper,  or  of  any  other  wit- 
ness, as  to  the  contents  of  the  pubh'shed  advertisement  of  the 
sheriff's  sale  of  the  property,  and  both  were  properly  ruled 
out  by  the  court. 

2.  The  plaintiff  then  offered  in  evidence  the  deposition  of 
Weston,  the  proprietor  of  the  Dawson  Journal,  to  prove  the 
advertisement  of  the  sheriff's  sale,  to  which  was  annexed  a 
copy  of  said  advertisement  in  writing,  as  a  part  of  his  testi- 
mony. The  court  ruled  olit  the  testimony  so  offered,  and  the 
plaintiff  excepted.    In  Schley  V8,  Lyon  &  Rutherford^  6  Geor^ 
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ffia  ReportSy  530,  this  court  held  that  in  order  to  prove  the 
advertisement  of  a  sheriff's  sale  in  one  of  the  public  gazettes 
of  this  state,  as  required  by  law,  the  production  of  the  news- 
pa{)er  in  which  the  advertisement  was  published  is  the  best 
evidence;  but  if  that  cannot  be  done  in  the  exercise  of  ordi- 
nary diligence,  then  a  copy  of  the  advertisement,  taken  from 
the  paper  of  file  in  the  publisher's  office,  verified  by  the  oath 
of  the  publisher,  is  admissible.  The  evidence  in  the  record 
does  not  show  that  the  plaintiff  exercised  ordinary  diligence, 
or  any  diligence  whatever,  to  procure  the  newspaper  in  which 
the  advertisement  of  the  sheriff's  sale  was  published  so  as  to 
bring  the  case  within  the  rule  stated  in  Schley  vs.  Lyon  & 
Rutherfordy  before  cited,  and  for  that  reason  the  testimony  of 
Weston  was  properly  ruled  out  by  the  court. 

3.  The  court  charged  the  jury:  "If  the  plaintiff's  claim 
for  rent  was  paid,  altliough  before  the  withdrawal  of  the  claim 
case  jn  Terrell  county,  plaintiff  cannot  recover;  and  if  <ptton 
enongli  to  pay  the  rent  was  delivered  to  plaintiff's  agent,  and 
by  him  accepted  as  such,  it  was  a  payment,  and  it  did  not  alter 
the  fact  of  payment,  if  tliis  cotton  so  delivered  was  aftervvanls 
taken  away  from  plaintiff's  agent."  To  which  charge  the 
plaintiff  excepted. 

It  appears  in  the*  record  that  the  claimant  withdrew  his 
claim  once  after  he  had  interposed  it,  and  after  that  witlulrawal 
the  property  was,  as  the  plaintiff  contended,  advertised  for  sale 
by  the  sheriff,  and  the  question  is,  whether  it  was  competent 
for  the  defendants,  when  a  suit  was  instituted  on  their  forth- 
coming bond  for  the  non-delivery  of  the  property  on  the  day 
of  sale,  to  prove  that  the  plaintiff's  debt  had  been  paid  prior 
to  the  withdrawal  of  the  claim  bv  the  claimant.  There  can 
be  no  doubt  that  if  the  claim  case  had  been  tried,  and  a  ver- 
dict rendered  finding  the  property  subject,  and  a  judgment 
had  been  entered  thereon,  that  the  defendants  would  have 
been  estop|)ed  from  proving  the  payment  of  the  plaintiff's 
debt  anterior  to  that  verdict  and  judgment  finding  the  prop- 
erty subject  thereto.  The  plaintiff's  demand  is  founded  on  a 
distress  warrant  for  rent^  and  the  proceeding  to  collect  it  is  a 
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summary  one  under  the  statute.  The  plaintiff  insists  that 
jiuasmuch  as  the  claimant  withdrew  his  claim,  the  defendants 
are  concluded  from  proving  the  payment  of  the  plaintiff's 
debt  prior  to  the  withdrawal  of  the  claim ;  that  such  with- 
drawal of  the  claim  is  equivalent  to  a  judgment  that  the 
property  levied  on  by  the  distress  warrant  is  subject  to  the 
payment  of  the  plaintiff's  debt.  We  do  not  think  so.  Estop- 
pels are  not  favored  by  the  law.  The  plaintiff's  right  to  have 
the  property  delivered  at  the  time  and  place  of  sale  to  be  sold 
by  the  sheriff  in  satisfaction  of  his  debt,  is  founded  on  the 
idea  that  his  debt  is  due  and  unpaid^  and  that  he  has  been 
damaged  by  the  non-delivery  of  the  property,  but  if  his  debt 
has  been  paid,  then  he  is  not  damaged  by  the  non-delivery  of 
the  property,  and  the  defendants  were  not  estopped  from 
proving  that  fact  because  the  claim  had  been  withdrawn. as 
stated  in  the  record.  The  securities  on  the  bond  were  io- 
lerested  in  the  recovery  by  the  plaintiff  as  well  as  the  claim- 
ant, and  in  our  judgment  the  defendants  were  not  estopped 
from  proving  the  payment  of  the  plaintiff's  debt  prior  to  the 
withdrawal  of  the  claim  by  the  claimant. 

In  view  of  the  evidence  contained  in  the  record,  there  was 
no  error  in  the  charge  of  the  court  to  the  jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Dalton  City  Company,  plaintiff  in  error,  tw.  H.  H. 

Haddock,  defendant  in  error. 

1.  Justice  courts  cannot  set  aside  a  judgment  and  grant  a  new  trial. 

2.  Days  of  grace  are  not  now  allowed  in  Georgia  on  promissoiy  notes  noi 
payable  at  a  bank  or  at  a  broker's  office. 

Justice  Courts.  Judgments.  New  trial.  Promissory  notes. 
Days  of  grace.  Before  Judge  McCdtchbn.  Whitfield 
county.     At  Chambers,  May  17th,  1875. 

Reported  in  the  opinion. 
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B.  Y.-  Herndon,  by  brief,  for  plaintiff  in  error. 

Hanka  a  Bivings,  by  Johnson  &  McCamy,  for  defend- 
ant. 

Bleckley,  Judge. 

A  note  was  sued  upon  ii)  a  justice's  court  on  the  second  day 
of  oommercial  grace.  It  was  a  Georgia  contract  and  prom- 
ised payment  tiiirty  days  after  date.  The  thirty  days  expired 
on  the  14th  of  April,  and  suit  was  brought  on  the  16th. 
There  was  due  service,  but  no  appearance  or  defense.  Judg- 
ment was  rendered  for  the  plaintiff,  and  shortly  afterwards 
the  defendant  came  in  and  moved  to  set  it  aside,  because  the 
suit  had  been  prematurely  brought.  The  justice  overruled 
tha  motion,  and  the  plaintiff  petitioned  the  judge  of  the  su- 
perior court  for  a  cei^tiorari,  complaining  that  the  judgment 
was  illegally  rendered,  and  his  motion  to  set  it  aside  illegally 
denied.  The  judge  refused  to  sanction  the  application  for 
eertiorari,  and  that  refusal  is  here  for  review. 

1.  In  so  far  as  the  motion  made  in  the  justice's  court  to  set 
aside  the  judgment  is  concerned,  that  is  disposed  of  by  two  de- 
cisions heretofore  made  during  the  present  term.  See  Doughty, 
Pearson  &  Company  vs.  Walker;  Fountain  V8.  Bergen. 

2.  Possibly  the  original  judgment  is  maintainable  on  the 
ground  that  the  defendant  is  too  late  to  present  such  an  ob- 
jection. It  is  true,  on  his  theory,  the  defect  appears  upon  the 
face  of  the  proceedings,  and  there  is  some  difficulty  in  up- 
holding a  judgment  when  the  pleadings  show  there  was  no 
complete  cause  of  action  when  suit  was  commenced.  But 
dates  in  the  description  of  notes  are  amendable^  (1  Chitty 
Pleadings,  319,)  and  perhaps  the  legal  presumption,  after 
judgment,  is,  that  an  erroneous  date  was  inserted  in  place  of 
the  true  one,  and  that  the  latter,  if  substituted  by  amendment 
for  the  former,  would  remove  the  difficulty.  The  better  rule, 
at  all  events,  would  be  to  require  such  a  defense  to  be  pre-« 
sent  and  urged  before  judgment.  We,  however,  do  not  at 
present  declare  this  rule  to  be  law. 

Vol.  liv.  38. 
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Was  the  note  under  or  over  due?  It  was  an  ordinary  iostra- 
roent,  engaging  to  pay  thirty  days  after  date,  without  words 
appointing  or  importing  any  particular  place  for  performance 
of  the  contract.  There  was  no  indorser.  The  suit  was  between 
the  original  parties — the  payee  as  plaintiff  and  the  maker  as 
defendant.  Grace,  demand,  notice  and  protest  are  all  members 
of  the  same  commercial  family,  and  we  think  they  have  all 
passed  away,  in  this  fftat«,  in  reference  to  this  class  of  paper.  It 
is  true  there  is  no  express  statutory  declaration  to  that  effect,  as 
to  grace,  while  there  is  such  a  declaration  as  to  the  others;  bat 
two  sections  of  the  Code,  which  bear  indirectly  on  the  subject, 
are  strongly  indicative  that  the  true  state  of  the  law  is  as  we  role 
it.  Section  1602,  in  defining  the  authority  of  notaries  public, 
declares  one  of  their  functions  to  be, ''  to  demand  acceptance  and 
pajrment  of  all  commercial  paper,  or  paper  eniUled  to  days  of 
gi'oce^  and  to  note  and  protest  the  same  for  non-acceptance  or 
non-payment."  Section  2784  says,  "The  three  days  generally 
known  as  days  of  grace,  and  by  custom  allowed  on  pa|ier8 
payable  ai  banks  or  broker* s  offices^  shall  not  be  allowed  upon 
any  bill  or  draft  payable  at  sight.''  By  section  2781,  the  8ab> 
tance  of  which  was  first  enacted  in  1826,  the  necessity  for  no- 
tice and  protest  is  restricted  to  paper  payable  at  chartered 
banks.  We  doubt  not  that  usage  has  long  been  against  the 
allowance  of  grace  on  ordinary  promissory  notes,  made  in  this 
state;  and  that  to  entitle  either  notes  or  bills,  in  law,  to  such 
allowance,  they  must  be  strictly  commercial  paper  according 
to  the  tests  indicated  by  the  sections  of  the  Code  above  cited. 

Judgment  affirmed. 


James  Delaney,  plaintiff  in  error,  vs.  Jamks  W.  Akdbr- 

SON,  defendant  in  error. 

■Where  one  partner  buys  out  another's  interest,  and  assumes  all  the  liabilities 
of  the  firm,  and  the  terms  of  sale  are  in  writting,  parol  evidence  is 
admissible  to  show  that  the  purchaser  agreed  to  pay  an  account  of  the 
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dor  for  board,  though  a  memorandum  of  said  account  was  on  the  partner- 
ship books  and  the  board  was  due  to  a  third  member  of  the  partnership. 

Partnership.  Evidence.  Before  Judge  Hall.  Newton 
Superior  Court.     March  Term,  1875. 

Reported  in  the  opinion. 

Clark  &  Pace,  for  plaintiff  in  error. 

Sims  &  Sims,  for  defendant 

Jackson,  Judge. 

The  plaintiff,  Delaney,  the  defendant,  Anderson,  and  an- 
other were  in  partnership.  Anderson  bought  out  Delaney, 
and  the  terras  of  sale  were  in  writing,  and  to  the  effect  that 
Anderson  was  to  assume  all  the  liabilities  of  the  firm,  and 
took  the  entire  interest  of  Delaney.  Delaney  sued  Anderson 
for  a  board  bill  due  to  the  third  partner  from  Delaney  indi- 
vidually, and  offered  to  show  by  parol  that  such  was  the  con- 
tract, and  that  the  board  bill  appeared  on  the  cash  book.  The 
court  rejected  the  evidence.  We  think  the  court  did  right. 
The  written  obligation  was  to  pay  the  liabilities  of  the  firm. 
The  firm  did  not  owe  this  money;  a  note  of  it  being  on  the 
firm  cash  book  did  not  make  it  a  liability  of  the  firm.  To 
have  admitted  the  proof  would  have  been  to  add  to  and  vary, 
indeed,  to  change  the  obligation  of  the  writing:  Code,  sec- 
tion, 3800. 

Judgment  affirmed. 


John  M.  Kendall,  plaintiff  in  error,  vs.  A.  C.  Westbrook, 

defendant  in  error. 

I .  When  an  execution  has  been  levied  on  land  in  one  county,  a  claim  inter- 
posed, and  the  papers  returned  to  the  proper  court,  it  is  not  lawful  for  the 
plaintiff  to  withdraw  such  Ji.  fa,  and  have  the  same  levied  on  property  in 
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another  county,  without  first  obtaining  an  order  of  court,  or  of  the  judge 
in  vacation.  ; 

2.  The  statute  of  limitations  runs  in  favor  of  the  claimant's  possession  of 
land  as  a  bona  fide  purchaser  thereof,  against  the  plaintiff's  judgment  lien 
until  notice  has  been  given  by  the  sheriff  of  a  levy  thereon. 

Claim.  Execution.  Levy  and  sale.  Practice  in  the  Superior 
Court.  Statute  of  limitations.  Judgments.  Before  Judge 
Wright.    Dougherty  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

Wareen  &  HoBBS ;  Vason  &  Davis,  for  plaintiff  in 
error. 

Strozer  &  Smith  ;  D.  H.  Pope,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
claimant.  The  plaintiff^made  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  the  plaintiff  excepted. 

It  appears  from  the  evidence  in  the  recoril  that  the  judg- 
.ment  against  Cheever,  the  defendant,  is  dated  9th  of  Decem- 
ber, 1857;  that  an  appeal  was  taken  from  the  verdict  on  which 
that  judgment  was  entered,  and  tiiat  pending  said  appeal,  at 
a  subsequent  term  of  the  court,  to- wit:  on  the  22d  day  of 
February,  1871,  an  order  was  taken  pui-suant  to  an  agree- 
ment of  the  parties,  that  the  appeal  should  be  dismissed,  and 
that  the  first  verdict  and  judgment  for  $8,421  78  should  stand, 
the  plaintiff  deducting  therefrom  the  sum  of  $583  05,  leav- 
ing due  thereon  only  the  sum  of  $2,838  73,  the  first  verdict 
and  judgment  to  stand  subject  to  the  de<Iuction  aforesaid.  It 
also  appears  from  the  evidence  in  the  record  that  Cheever 
was  the  owner  of  the  land  in  1865.  Rust  purchased  it  from 
Cheever,  the  defendant  in  execution,  on  the  26tli  of  Novem- 
ber, 1858,  for  a  valuable  consideration,  without  notice  of  tbe 
plaintiff's  judgment,  and  went  into  the  actual  possession  of 
the  same  under  his  deed;  that  on  the  10th  day  of  June,  18S8, 
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Rust  sold  the  land  to  Westbrook,  the  claimant,  who  went  into 
possession  thereof  without  notice  of  plaintiff^s  judgment; 
made  valuable  improvements  tliereon,  and  was  in  possession 
at  the  time  of  the  levy  on  the  Ist  of  December,  1874.  It 
also  appears  from  the  entries  on  the  execution  that  it  had  been 
levied  on  lands  in  Baker  county,  and  that  a  claim  had  been 
interposed  therefor,  prior  to  the  levy  made  on  the  land  indis- 
pute  in  Douglierty  county,  there  not  having  been  any  order 
to  take  the  execution  from  the  clerk's  office  of  Baker  county 
where  ib  was  made  returnable  under  the  claim  laws  of  the 
state.  It  further  ap|>ears  from  the  evidence  that  although  the 
levy  on  the  JJ.  fa,  is  dated  on  the  1st  of  December,  1874; 
that  no  notice  was  given  by  the  sheriff  to  the  claimant,  or  his 
tenant,  of  the  levy,  until  a  considerable  time  after  the  entry 
of  the  levy  on  the  fi.  fa. — ^not  until  about  the  10th  of  March 
thereafler,  and  then  by  a  postal  card  through  the  post  office. 
The  court  charged  the  jury,  "If  you  are  satisfied  from  the 
evidence  that  this  fi.  fa,  was  levied  on  property  in  another 
county  which  was  claimed,  and  the  fi,  fa,  and  claim  returned 
to  the  proi)er  court  before  this  levy  was  made,  then,  unless  the 
proof  shows  that  the  plaintiff  obtained  an  order  of  the  court 
of  such  county  to  take  the  j!. /a.  out  of  the  clerk's  office,  then 
this  levy  is  illegal  so  far  as  this  claimant  is  concerned,  and  you 
ought  to  find  for  the  claimant."  The  court  also  charged  the 
jury  substantially  as  follows:  "If  you  believe  that  the  claim- 
ant was  a  purchaser  of  the  land  levied  on  for  a  valuable  con- 
sideration, and  that  he  and  those  under  whom  he  claimed 
were  in  the  possession  of  the  property  in  dispute  for  four  years, 
without  notice  of  said  last  judgment  rendered  against  Cheever, 
the  defendant  therein,  then  they  should  find  for  the  claim- 
ant, although  the  evidence  might  show  that  the  entry  of  the 
sheriff  on  the  fi,  fa,  was  before  the  expiration  of  four  years 
from  the  date  of  the  judgment,  yet,  if  the  evidence  shows 
that  the  sheriff  did  not  give  the  claimant  notice  of  the  levy 
until  afler  the  expiration  of  the  four  years,  I  charge  you  that 
the  statute  was  in  his  favor  until  he  got  notice  of  the  levy." 
1.  The  only  errors  insisted  on  here  are  embraced  in  the  two 
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charges  of  the  court  to  the  jury.   Was  the  chaise  of  thecoart 
right  as  to  the  withdrawal  of  the  jL  fa.  from  Baker  county 
and  levying  it  upon  the  land  in  Dougherty  county,  on  the 
statement  of  iacts  contained  in  the  record,  so  far  as  the  rights 
of  the  claimant  were  concerned?  The  question  is  not  whether 
if  the  land  had  been  sold  by  the  sheriff  at  a  public  sheriff's 
sale,  the  purchaser's  title  at  such  sale  would  have  been  good, 
but  the  question  is,  whether  the  claimant  can  raise  the  object- 
tion  for  the  protection  of  his  own  title  as  against  the  plaintiff 
who  is  seeking  to  make  the  property  subject  to  his  execution 
against  the  defendant  therein.     When  an  execution  has  been 
levied  on  land  in  one  county  and  a  claim  interposed  therefor, 
and  the  execution  is  returned  to  the  courl  of  the  county  in 
which  the  land  is  situated  as  provided  by  the  3736th  section 
of  the  Code,  it  is  not  lawful  for  the  plaintiff  to  withdraw  soch 
execution  from  the  court  to  which  the  law  requires  it  to  be 
returned,  and  levy  the  same  on  land  as  the  property  of  the 
defendant,  in  another  county,  without  first  obtaining  an  order 
from  the  court  to  do  so,  as  was  held  in  Branch  vs.  Riley ^  19<fc 
Georgia  liepwia,  162,  or  by  an  order  from  the  judge  in  vaca- 
tion to  do  so,  as  is  provided  by  the  18th  rule  of  the  superior 
court.     If  the  rule  contended  for  by  the  plaintiff  in  error 
should  be  allowed  to  prtvail,  it  would  be  productive  of  great 
confusion,  and  might  lead  to  great  oppression  on  the  part  of 
plaintiffs  in  execution.     In  our  judgment,  the  rule  requiring 
either  an  order  of  the  court,  or  an  order  of  the  judge  in  vaca- 
tion to  withdraw  the  execution  from  the  court  where  it  is  by 
law  required  to  be,  is  a  wise  and  salutary  rule,  and  should  be 
maintained  and  enforced.  There  was  no  error  in  the  charge  of 
the  court  in  relation  to  this  point  in  the  case  so  far  as  the 
claimant's  rights  were  concerned. 

2.  Was  the  second  charge  of  the  court  right  on  the  state- 
ment of  facts  disclosed  in  the  record?  Until  the  appeal  from 
the  first  verdict  and  judgment  was  dismissed  by  the  onler 
and  judgment  of  the  court  of  the  22d  of  February,  1871, 
the  plaintiff  could  not  enforce  his  judgment  lien  by  a  levy 
and  sale  of  the  defendant's  property.  Had  four  years  elapsed 
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from  the  date  of  the  judgment  dismissing  the  appeal  until 
there  was  a  legal  levy  made  by  the  sheriff  on  the  property 
claimed?  What  constitutes  a  legal  levy  by  a  sheriff  on  land 
in  this  state?  The  sheriff  must  not  only  make  an  entry  of 
his  levy  on  the  execution,  but  must  also,  within  five  days  there- 
after, leave  a  written  notice  of  such  levy  with  the  tenant  in 
possession  of  the  land,  if  any,  or  with  the  defendant  if  in  the 
county,  or  transmit  such  notice  by  mail  to  the  defendant  with- 
in the  time  aforesaid:  Code,  section  3643.  In  our  judgment, 
the  date  of  the  levy  of  the  siieriff,  in  this  case,  is  not  to  be 
counted  as  against  the  claimant  further  back  than  the  time 
that  notice  was  given  to  the  defendant,  or  his  tenant,  of  the 
levy  on  tlie  land,  although  the  entry  of  the  levy  on  the  exe- 
cution without  such  notice  may  be  of  an  older  date.  In  other 
words,  the  mere  entry  of  a  levy  by  a  sheriff  on  an  execution, 
without  giving  the  written  notice  as  required  by  the  statute 
is  not  such  a  legal  levy  as  will  defeat  the  claimant's  four  years 
possession.  The  statute  run  in  favor  of  the  claimant's  pos- 
session of  the  land  as  a  bona  fde  purchaser  thereof  for  a  val- 
uable consideration  as  against  the  plaintiff's  judgment  lien 
until  the  sheriff  gave  him  legal  notice  of  the  levy  of  the 
plaintiff's  execution  thereon. 

In  view  of  the  evidence  contained  in  tiie  record,  we  find 
no  error  in  the  second  charge  of  the  court  complained  of. 
There  being  sufficient  evidence  to  sustain  the  verdict  there  wa^ 
no  error  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  Neal,  plaintiff  in  error,  vs.  James  Duffee,  adminis- 
trator, defendant  in  error. 

I.  A  mortgage  made  in  1852,  to  secure  a  debt  which  fell  due  in  the  following 
year,  is  within  the  limitation  act  of  1869,  and  was  baned  on  the  first  of 
January,  1870:  See  49  G forg-ta,  441. 

2E.  The  bar  of  the  statute  attached,  notwithstanding  the  mortgagor,  on  the 
face  ot  the  instrument,  reserved  to  himself  and  family  all  the  rights  al- 
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lowed  by  law  to  insolvent  debtors  in  and  to  fifty  acres  of  the  mortgaged 
premises,  and  although  the  mortgagor  lived  till  the  year  1871,  and  never 
took  the  benefit  of  the  reservation.  The  legal  effect  of  the  reservation 
was  not  to  postpone  proceedings  to  foreclose  until  after  the  particular  fifty 
acres  should  be  laid  off  under  the  insolvent  laws,  or  until  after  the  mort- 
gagor  had  enjoyed  the  estate  during  his  life,  but  simply  to  give  fair  wan- 
ing that  when  the  mortgage  came  to  be  enforced  fifty  acres  of  the  land 
would  be  claimed  to  be  exempt  from  its  lien,  in  favor  of  the  mortgagor  and 
his  family,  as  in  the  case  of  insolvent  debtors. 

Mortgage.  Statute  of  limitations.  Before  Judge  Hajx. 
Pike  Superior  Court     October  Terra,  1874. 

On  October  9tli,  1873^  John  Neal  commenced  proceedings 
against  James  Dufiee,  as  administrator  upon  the  estate  of 
William  Dufiee,  deceased,  to  foreclose  a  mortgage  on  certaia 
land,  executed  on  October  6th,  1862,  to  secure  a  note  bearing 
tiie  same  date,  due  at  twelve  months,  for  $176  80.  The  de- 
fendant pleaded  the  general  issue,  the  statute  of  limitations, 
and  especially  the  limitation  act  of  March  16th,  1869.  To 
avoid  the  last  plea  the  plaintiff,  by  way  of  replication,  relied 
upon  the  following  language  in  the  mor^ge,  inserted  be- 
tween the  usual  granting  and  hoAendum  clauses :  ^'  Reserving 
to  myself  and  to  my  family  all  the  rights  allowed  by  law  to 
insolvent  debtors  in  and  jto  fifty  acres  off  of  said  lot;"  ailing 
that  the  mortgagor  died  in  the  year  1871,  never  having  availed 
himself  of  said  reservation. 

To  this  replication  the  defendant  demurred.  The  demurrer 
was  sustained,  and  the  plea  held  good.  To  these  rulings  plain- 
tiff excepted. 

Pope  &  Dupree;  A.  M.  Speer,  for  plaintiff  in  error. 

BoYNTON  &  Dismuke,  for  defendant. 

Bleckley,  Judge. 

The  head-notes  set  forth  the  opinion  of  the  court. 
Judgment  affirmed. 
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James  H.  Turner,  plaintiff  in  error,  vs.  Wilcox,  Gibbs  & 

Company,  defendants  in  error. 

1.  Where  trover  is  brought  for  certain  promissory  notes,  and  the  defense  is 
that  defendant  bought  the  notes  from  the  agent  of  plaintiffs,  and  that  the 
said  agent  and  the  plaintifi^  had  had  a  full  settlement,  and  the  agent  had 
given  his  note  for  the  amount  due,  and  that  the  plaintiffs  had  got  back  a 
portion  of  the  notes  embraced  in  the  settlement  with  the  agent  from  the 
defendant,  and  these  were  offered  to  be  set  off  against  plaintiffs'  demand 
against  defendant : 

Jfeld,  that  even  if  the  set-off  should  not  be  allowed,  as  such,  yet  the  fact  is 
good  in  mitigation  of  damages,  and  plaintiffs  can  only  recover,  if  at  all,  the 
difference  between  the  note  of  the  agent  and  the  portion  of  the  notes  re- 
ceived from  defendant. 

2.  If  plaintiffs  had  knowledge  of  the  sale  of  the  notes  at  the  date  of  the  set- 
tlement with  the  agent,  such  settlement  and  taking  of  the  agent's  note, 
amounts  to  a  ratification  of  the  sale  to  defendant  by  the  agent,  and  plaintiffs 
cannot  recover  at  all. 

3.  Where  plaintiffs  wrote  to  their  agent  who  sold  the  notes  to  the  defendant, 
as  follows :  "  Did  you  indorse  the  notes  sold,  and  if  so,  how  ?  Of  course 
you  did  not  put  our  name  on  them  ?  Please  write  at  once  and  report  pro- 
gress ;"  and  where  the  question  was  as  to  the  authority  of  the  agent  to  sell 
and  plaintiffs'  ratification  of  the  sale,  and  the  agent  is  dead : 

Held,  that  while  parol  evidence  by  the  writer  of  this  letter  explanatory  of  its 
meaning  may  go  to  the  jury,  yet  the  letter  bears  on  its  face  very  strong  evi- 
dence of  an  assent  to  the  sale  and  its  ratification,  and  seems  conclusive  that 
at  its  date,  which  was  prior  to  the  settlement  with  the  agent,  plaintiffs  had 
knowledge  of  the  sale  and  therefore  knew  it  when  they  settled  with  their 
agent. 

Trover.  .  Principal  and  agent.  Ratification.  Evidence. 
Before  Judge  Hall.  Bockdale  Superior  Court.  October 
Term,  1874. 

Reported  in  the  opinion. 

Pbeplks  &  Howell;  Clark  &  Pace;  A.  C.  McCalla  ; 
A.  C.  Perry,  for  plaintiff  in  error. 

John  J.  Floyd  ;  8.  F.  Webb  ;  W.  W.  Wilcox,  for  de- 
fendants. 
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Jackson,  Judge. 

This  was  a  suit  brought  for  the  recovery  of  notes  to  the 
amount  of  some  $1,800  00.  The  defendant  pleaded  the  gen- 
eral iasne,  and  that  plaintifis  owed  him  for  certain  other  notes. 
The  jury  found  for  the  plaintiflT  $725  50,  with  interest.  Tlie 
defendant  moved  for  a  new  trial  on  various  gronnds  stated  ia 
the  record.  The  court  overruled  the  motion,  and  the  case  is 
brought  here  on  exceptions  to  the  judgment  overruling  the 
motion. 

1.  It  appears  from  the  record  that  one  White  was  agent  for 
plain tifis  to  sell,  and  collect  notes  for,  fertilizers,  in  the  county 
of  Rockdale,  and  the  circumjacent  country,  and  that  he  sold 
to  defendant.  Turner,  the  notes  in  question.  One  Ausley,  in 
Augusta,  was  the  general  agent,  with  full  authority  from  the 
plaintiff  to  act,  and  White  dealt  entirely  with  him.  It  fiir- 
ther  appears  that  White  and  Ahsley  had  a  full  settlement  of 
White's  agency,  and  White  gave  his  note  dated  November  1st, 
1870,  and  due  at  twelve  months,  for  $1,511  89,  in  full  set- 
tlement of  all  transactions  and  indebtedness  as  suqh  agent; 
and  that  the  sale  by  White  to  Turner  was  prior  to  this  settle- 
ment. It  also  appears  from  the  record,  that  after  this  seUUe- 
ment,  plaintifis  recovered  in  notes  from  Turner,  by  possessory 
warrant,  which  had  been  in  the  hands  of  the  agent,  White, 
$1,033  80.  Thus  it  appears  from  the  record,  that  plaintiff 
has  received  $1,033  80  on  the  amount  in  notes  and  cash  due 
by  their  agent.  White;  that  all  that  was  due  by  him  was  $1,- 
611  89,  and  thus,  that  all  that  can  possibly  be  due  from  Turner, 
from  whom  they  received  the  $1,033  80,  is  the  difference  be- 
tween $1,511  89  and  $1,033  80,  making  $478  09.  The  ver- 
dict is,  therefore,  too  large;  and  the  court  seems  to  have  ex- 
cluded from  the  consideration  of  the  jury,  these  notes  which 
we  think,  under  the  facts,  were  properly  pleaded,  and  shoald 
have  been  allowed. 

2.  Indeed,  the  evidence  is  very  strong  that  Ansley,  at  the 
time  of  the  settlement  with  White,  knew  of  the  sale  of  the 
notes  to  Turner.     If  he  did,  plaintiffs  cannot  recover  at  all, 
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because  the  taking  such  note  from  the  agent  with  knowledge 
tliat  he  had  sohl  to  Turner,  would  amount  to  a  ratification  of 
his  conduct,  and  estop  the  plaintiffs  from  going  upon  Turner. 

3.  Besides,  it  seems  to  us,  that  the  letters  of  Ansley  go  far 
to  show  authority  to  White  to  sell,  and  White  being  dead, 
while  Ansley's  explanatioo  may  be  admissible,  it  shoitld  be 
closely  scanned  by  the  jury.  Those  letters  urge  liim  to  cask 
the  notes,  and  one  of  them  admits  knowledge  that  he  has 
cashed  notes  and  received  the  cash  from  a  sale  of  them ;  for  it 
does  not  complain  of  the  sale,  but  simply  wishes  to  know  how 
he  passed  the  title,  and  adds,  surely  you  did  not  indorse  our 
names.  This  letter  bears  date  anterior  to  the  settlement  with 
the  agent,  and  the  taking  his  not«  for  $1,511  89,  and  seems 
to  be  conclusive,  at  least  of  knowledge  of  the  sale  by  the 
plaintifis  before  the  settlement.  It  does  not  repudiate  the  sale, 
but  only  the  indorsement,  if  indeed,  it  repudiates  that.  Un- 
der all  the  facts  disclosed  in  the  record,  we  think  the  new  trial 
should  have  been  granted,  and  reverse  the  judgment. 

Judgment  reversed. 


Doughty,  Pkarson  &  Company,  plaintiffs  in  error,  vs.  J. 
F.  Walker,  Justice  of  the  Peace,  defendant  in  error. 

1.  A  justice  of  the  peace  has  no  authority  to  set  aside  a  judgment  rendered 
by  him,  and  he  may  be  restrained  from  so  doing  by  the  writ  of  prohibi- 
tion. 

2.  An  application  for  the  writ  of  prohibition  may  be  sanctioned  in  vacation, 
but  must  be  made  returnable  to  the  next  term  of  the  superior  court. 

Justice  of  the  Peace.  Judgments.  New  trial.  Prohibi- 
tion. Before  Judge  Hopkins.  Fulton  County.  At  Chambers. 
June  10th,  1875. 

Keported  in  the  opinion. 

Fry'&  King,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 


596         SUPREME  COURT  OF  GEORGIA. 

Doughty,  Pearson  &  Company  vs.  Walker. 

Warner,  Chief  Justice. 

This  was  an  %ppIiQatioQ  by  the  petitioners  to  the  judge  of 
the  superior  court  of  the  Atlanta  circuit,  for  a  writ  of  prohi- 
bition to  restrain  the  defendant,  as  a  justice  of  the  peace,  firom 
entertaining  and  hearing  a  motion  to  set  aside  a  judgment 
rendered  by  him  in  his  court  against  a  garnishee  for  the  sum 
of  $57  00  principal,  with  interest  and  costs,  on  the  grounds 
stated  in  the  motion.  The  preeiding  judge  refused  tiie  writ 
prayed  for,  and  the  petitioners  excepted. 

1.  A  writ  of  prohibition,  as  defined  by  Blackstone,  is  a 
writ  issuing  pro()erly  out  of  the  court  of  King's  Bench,  being 
the  king's  prerogative  writ,  but  for  the  fui*therance  of  justice 
directed  to  the  judge  and  parties  of  a  suit  in  any  inferior 
court,  commanding  them  to  cease  from  the  prosecution  thereof 
upon  a  suggestion  that  either  the  cause  originally,  or  some 
^collateral  matter  arising  therein,  does  not  belong  to  that  juris- 
diction, but  to  tlie  cognizance  of  s6me  other  court,  or  if  in 
handling  of  matters  clearly  within   their  pogoizance  they 
transgress  the  bounds  prescribed  to  them  by  the  laws  of  Eng- 
land :  3  Bl.  Com.,  112.     The  t>flSce  of  the  writ  of  prohibi- 
tion in  this  state,  is  to  restrain  subordinate  courts,  and  inferior 
judicial  tribunals  from  exceeding  their  jurisdiction,  so  that 
each  tribunal  shall  confine  itself  to  the  exercise  of  those  pow- 
ers with  which,  under  the  constitution  and  laws  of  the  state, 
it  has  been  entrusted.     In  our  judgment  it  is  a  valuable  writ, 
and  should  be  upheld  and  encouraged  on  all  proper  occasions 
which  may  call  for  the  exercise  of  its  remedial  functions.    The 
practical  effect  of  setting  aside  the  judgment  rendered  against 
the  garnishee  by  the  justice  of  the  peace,  on  the  statement  of 
£Act8  contained  in  the  record,  would  be  to  grant  a  new  trial 
in  the  case.     We  are  not  aware  that  a  justice  of  the  peace  has 
any  lawful  power  or  authority  to  do  that  undei:  the  constitu- 
tion and  laws  of  the  state,  and  he  might  properly  be  restrained 
from  doing  so  by  a  writ  of  prohibition,  if  the  petitioners  had 
sought  that  remedy  in  accordance  with  tlie  provisions  of  the 
statute. 


I 
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2.  The  writ  of  pi^ohibition  may  be  obtained  in  vacation,  but 
must  be  niade  returnable  in  term  time,  that  is  to  say,  to  the  next 
term  of  the  court  thereafter:  Code,  section  3201.  By  the 
constitution  of  this  state  the  superior  court  alone  has  juris- 
diction to  issue  writs  of  prohibition,  which  may  be  granted  or 
sanctioned  by  the  presiding  judge  in  vacation,  and  returned 
for  a  hearing  to  the  court  from  which  the  writ  issues,  and 
which  has  juris<liction  thereof.  Whether  the  defendant  in 
the  judgment  sought  to  be  set  aside  by  the  justice,  should  not 
be  made  a  party?  Quasre,  Tlie  petitioners  do  not  pray  for 
a  writ  of  prohibition  requiring  the  justice  to  appear  at  the 
next  term  of  the  superior  court  and  show  cause  why  he  should 
not  permanently  be  restrained  from  setting  aside  the  judgment 
and  for  a  temporary  restraining  order  until  the  hearing,  but 
their  prayer  is,  that  the  presiding  judge  would  grant  a  rule 
nim  requiring  the  justice  to  show  cause  upon  a  day,  time  and 
place,  to  be  designated  in  said  rule.  The  writ  was  not  made 
returnable  to  any  court,  and  the  judge  had  no  legal  authority 
to  render  a  final  judgment  in  the  case  except  in  term  time, 
and  that  may  have  been  the  reason  why  the  presiding  judge 
refused  to  grant  the  writ  as  prayed  for  as  he  might  well  have 
done. 

Let  the  judgment  of  the  court  below  be  affirmed. 


QiLBBRT  M.  Stokes,  plaintiff  in  error,  vs.  Eliza  J.  Morrow 

et  al.f  defendants  in  error. 

If  ejectment  or  statutory  complaint  for  land  be  brought  by  a  stranger  against 
one  of  two  persons  in  joint  possession,  it  not  appearing  that  either  claims 
under  the  other,  the  judgment,  as  a  general  rule,  will  bind  only  the  one 
who  is  defendant  in  the  action ;  and  the  other,  not  being  a  party,  cannot 
be  expelled  under  the  writ  of  possession,  even  though  the  declaration,  the 
judgment  and  the  writ,  embrace  the  whole  of  the  preniises,  and  treat  the 
defendant  as  sole  occupant. 

Ejectment.  Judgments.   Possession.  Before  Judge  Clark. 
Lee  Superior  Court.     Maiaih  Term,  1875. 
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Keported  id  the  opinion. 

R.  F.  Lyon;  Hawkins  &  Hawkins;  G.  W.  Warwick; 
George  Kimbrough,  for  plaintiff  in  error. 

K.  J.  Warren  ;  L.  P.  D.  Warren,  for  defendants. 

Bleckley,  Judge. 

Father  and  son  oceapied  the  same  boase  on  a  tract  of  land 
containing  two  hundred  two  and  a  half  acres.  Tlie  father 
was  old  and  infirm,  unable  to  work.  The  son  worked  aod 
cultivated  the  land.  There  is  evidence  tending  to  show  that 
the  son  elaimed  f^>r  himself  and  his  two  sisters,  under  two  de- 
ceased brothers  who  had  color  of  paper  title.  Other  evidence 
tends  to  show  that  the  &ther  claimed,  but  under  whom  doeB 
not  appear.  There  is  no  evidence  tending  to  show  that  either 
of  the  occupants  claimed  under  the  other;  but  there  is  some 
tending  to  show  that  the  son  did  not  claim  at  all,  and  some 
tending  to  show  that  the  father  did  not  claim  at  all.  The 
decided  weight  of  the  evidence,  however,  is  that  the  son  did 
claim  for  himself  and  his  sisters,  and  that  the  father,  on  one 
occasion,  at  least,  claimed  for  himself. 

Mrs.  Morrow,  the  defendant  in  error,  brought  an  action  of 
complaint  against  the  father  alone,  and  recovered  against  his 
administrator,  he  liaving  died  pending  the  action,  and  the  ad* 
ministrator  having  been  made  a  party.  About  the  time  of 
the  judgment,  probably  in  the  same  month  of  its  rendition, 
and  shortly  before  it  was  rendered,  the  son  sold  and  convey- 
ed the  whole  tract  to  Stokes,  the  plaintiff  in  error,  and  the 
son,  from  that  time,  held  possession  as  the  tenant  of  Stokes. 

The  sheriff,  under  a  writ  of  possession,  issued  in  the  suit 
of  Morrow  against  the  father,  was  about  to  turn  the  son  oot 
of  possession ;  whereupon  Stokes,  as  landlord  of  the  son,  filed 
the  present  bill  to  enjoin  the  execution  of  the  writ.  On  the 
trial  of  this  bill  the  foregoing  facts  appeared  in  evidence;  and, 
also,  that  the  son  employed  counsel  to  defend  the  suit  of  Mis. 
Morrow  against  his  father;  but  there  is  in  the  record  no  plea  to 
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the  action  and  no  evidence  that  any  defense  was  made,  or  even 
that  there  was  an  appearance.  The  color  of  paper  title  in  the  de- 
ceased brothers  under  whom  the  son  claimed,  was  not  derived 
from  or  under  Mrs.  Morrow.  Her  title  was  a  grant  directly  from 
the  state  to  her  deceased  father,  she  being  his  only  heir-at-law. 

On  the  trial  the  court  admitted  in  evidence  tlie  record  of  the 
suit  of  Mrs.  Morrow,  in  which  the  writ  of  possession  issued. 
This  is  one  of  the  errors  complained  of.  There  was  no  error 
in  admitting  this  record.  It  showed  a  recovery  of  the  land, 
and  was  one  step  in  the  direction  of  establishing  the  plain- 
tiff's right  to  remove  from  possession  the  son  of  the  defend- 
ant in  that  action.  If  the  other  important  step  could  have 
been  taken,  namely,  to  show  that  the  son  was  in  under  his 
father,  at  or  after  the  bringing  of  the  action,  the  riglit  would 
have  been  complete. 

Stokes,  the  complainant,  requested  the  court  to  charge  sev- 
eral legal  propositions: 

First,  that  thejudgment  only  bound  the  father  and  his  pri- 
vies, and  that  if  the  son  and  his  sisters  held  the  land  when  the 
suit  was  brought,  and  the  father  resided  with  them  as  a  guest, 
exercising  no  control  over  the  premises,  thejudgment  did  not 
affect  the  son  or  Stokes,  his  vendee.  This  charge  was  proper 
under  the  evidence  in  the  record,  and  its  refusal  was  error. 

Secondly,  that  if  four  persons  own  a  piece  of  land  jointly, 
all  being  in  possession,  a  suit  against  one  will  not  bind  the 
others.  This  charge,  also,  was  proper:  Seisson  vs.  McLaws^ 
12  Georgia  Eeporia,  166;  2  A.  K.  Marsh.,  40. 

Thirdly,  that  the  owner  is  not  required  to  make  himself  a 
party  to  the  suit,  but  that  the  plaintiff  takes  the  risk  of  omit- 
ting him  as  a  party;  that  if  the  son  and  his  sisters  were  the 
real  owners  and  residing  on  the  land  when  suit  was  brought, 
the  failure  to  make  them  parties  was  fatal,  and  that  the  suit 
did  not  stop  the  statute  of  prescription.  This  charge  was  not 
pertinent,  if  good  law.  The  words,  real  owners,  fatal,  and 
prescription,  render  it  irrelevant  if  not  erroneous. 

The  charge,  as  given,  is  also  excepted  to,  and  we  think  the 
exception  well  taken,  as  'there  was  no  evidence  that  the  attor- 
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iiey  employed  ever  appeared  or  rendered  any  service.  It  is 
not  certain  that  if  he  had  done  so,  the  charge  would  be  good 
law :  See  Code,  section  3638;  but  certainly  the  mere  employ- 
ment of  an  attorney  to  defend  binds  nobody  to  abide  the  judg- 
ment. Tlie  charge  complained  of  embodies  the  proposition 
that  if  the  son  knew  suit  was  pending  against  his  &ther  $Dd 
employed  counsel  to  make  defense^  he  b  concluded,  and  so  is 
Stokes,  his  vendee. 
Judgment  reversed. 


James  M.  Smith,  Grovernor,  for  use,  plaintiff  in  error,  w. 
George  W.  Martin  d  aL,  defendants  in  error. 

A  plaintiff  in  execution  is  entitled  to  control  the  judgment  and^.  /a.;  they 
are  his  property,  and  if  he  directed  the  sheriff  to  make  a  levy  and  he  did 
so,  and  then  took  the  execution  out  of  the  sheriff 's  hands,  and  kept  it  un- 
til after  the  day  of  sale,  the  sheriff  is  not  bound  to  sell ;  and  the  sheriff  and 
his  securities  are  not  liable  on  the  bond  of  the  sheriff  for  the  failure  to  sell, 
V  though  the  sheriff  suspended  all  further  proceedings,  and  delivered  the 
property  to  defendant  before  the  arrival  of  the  day  of  sale. 

Levy  and  sale.^  Sheriff.   Executions.    Before  Judge  James 
Johnson.    Muscogee  Superior  Court.    May  Term,  1875. 

Reported  in  the  opinion. 

H.  L.  Benning;  E.  H.  Worrill,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendants. 

Jackson,  Judge. 

Leonard  directed  the  sheriff  of  Muscogee  county  to  levy  a 
Ji,fa.  of  his  on  seven  bales  of  cotton,  in  1866,  as  the  property 
of  defendant  in  fi.  fa.  It  was  done.  Leonard  then  took  im»- 
session  of  the  fi,  fa,f  and  kept  it  until  long  after  the  day  <^ 
sale  had  passed.  The  defendant  filed  an  affidavit  uncler  the 
act  of  1866,  and  the  sheriff  proceeded  no  furtheri  but 
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over  the  cotton  to  defendant.  The  plaintiff^  Leonard,  saed 
tlie  sheriff  and  his  securities  on  the  sheriff's  bond.  The  court 
chained  that  if  the  execution  was  taken  out  of  the  sheriff's 
hands  by  the  plaintiff  and  retained  until  the  day  of  sale  had 
passed,  then  the  plaintiff  could  not  recover,  though  the  sheriff 
proceeded  no  further  with  it,  but  turned  over  the  cotton  to 
defendant  on  his  filing  affidavit  under  the  relief  act  of  1866, 
and  error  is  assigned  on  this  charge.  We  think  that  the  court 
committed  no  error.  Tiie  authority  to  the  sheriff  not  only  to 
levy  but  to  sell, is  the  execution;  the  plaintiff  can  order  it  to 
proceed  or  to  be  suspended  after  levy ;  and  if  he  take  it  out 
of  the  sheriff's  hands  and  retain  it  until  after  the  day  of  sale, 
the  sheriff  has  no  authority  to  sell;  he  cannot  sell,  and  it  is 
the  fault  of  the  plaintiff. 
Judgment  affirmed. 


Groover,  Stubbs  &  Company,  plaintifls   in   error,  vs. 
Charles  J.  White,  sheriff,  defendant  in  error. 

A  sheriff  is  not  liable  to  rule  for  leaving  property  levied  on  under  a  distress 
warrant  in  the  possession  of  the  defendant  without  taking  a  forthcoming 
bond,  by  reason  whereof  the  property  was  sold  under  process  in  favor  of 
other  parties,  and  the  proceeds  paid  over  to  them,  the  movant's  attorney 
having  taken  the  warrant  out  of  the  possession  of  the  sheriff  after  the  levy. 

Sheriff.     Rule.    Before  Judge  Chisholm.    City  Court  of 
Savannah.     November  Term,  1874. 

Reported  in  the  decision. 

Howell  &  Denmabe,  for  plaintifis  in  error. 

J.  R.  Saussy,  for  defendant. 

» 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  the  city  court  of  Sa* 

VBDnah  to  show  cause  why  he  should  not  pay  to  the  plaintiffs 
Vol,  uv.  39. 
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the  amount  of  a  distress  warrant  which  had  been  levied  on 
the  property  of  the  defendant  therein,  and  left  in  his  posses- 
sion without  taking  any  bond  for  its  forthcoming  by  the  de- 
fendant, by  raison  whereof  the  same  property  was  levied  on 
by  another  distress  warrant  in  favor  of  other  plaintifl^,  and 
sold,  and  the  plaintiffs  lost  their  debt.  The  sheriff,  in  his 
answer  to  the  rule,  showed  for  cause  why  he  should  not  be 
made  liable  for  the  payment  of  the  money,  that  the  plaintifl&' 
attorney  in  the  distress  warrant  took  the  same  out  of  his  hands 
after  the  levy  had  been  entered  thereon,  who  said,  when  the 
property  was  sold,  he  would  fight  for  the  fund.  The  court 
decided  that  as  the  distress  warrant  in  fiivor  of  the  plaintifi 
had  been  turned  over  t^  the  plain tifis'  attorney,  and  was  not 
in  the  hand^  of  the  slieriff  to  be  turned  over  to  his  successor 
in  office,  nor  in  his  hands  when  the  claim  bond  in  the  other 
case  was  interposed,  that  the  rule  against  the  slieriff  should 
be  discharged.     Whereupon  the  plaintiffs  excepted. 

This  case  comes  within  the  ruling  of  this  court  in  the  pre- 
ceding case,  and  is  controlled  by  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Wilkinson  &  Wilson,  plaintiffs  in  error,  vs,  Lucy  V. 
•         Chew,  defendant  in  error. 

1.  Th^  distributive  share  of  one  of  the  heirs  in  the  reversion  of  land  devised 
to  a  tenant  for  life,  is  subject  to  levy  and  sale  as  the  property  of  the  heir, 
at  the  suit  of  his  creditor,  though  the  estate  for  life  be  not  terminated. 
And  the  same  is.true  of  a  vested  interest  in  remainder.  In  neither  case  is 
it  necessary  that  the  executor  should  have  fully  closed  up  the  admintstra- 

^  tion,  if  he  has  assented  to  the  legacy  for  life,  and  the  interest  of  the  hdr 
or  legatee  in  the  particular  property  is  clearly  defined. 

2.  The  purchase  of  a  remainder  or  reversionary  interest  by  a  tenant  far  life 
in  possession,  with  payment  of  the  purchase  money  in  full,  and  taking  a 
receipt  therefor,  will  create  a  complete  equity,  without  any  conveyance  or 
bond  for  titles ;  and  upon  such  an  equity  the  purchaser  may  defend,  \ff  or> 
dinaiy  claim,  against  a  levy  under  a  judgment  of  subsequent  date  to  Ike 
purchase.    The  right  to  compensation  in  damages,  afterwards 
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injury  done  to  the  premises  by  opening  or  using  a  railroad,  will  also  be  in 
the  purchaser,  and  the  creditor  cannot  reach  the  fund  by  garnishment. 

Levy  and  sale*  Bemainder.  Reversion.  Estates.  Legacy. 
Claim.  Land.  Title.  Before  Judge  Gibson.  Richmond  Su- 
perior Court.    April  Term,  1875. 

Reported  in  the  opinion. 

Fkank  H.  Miller,  for  plaintiffs  in  error.    • 

Hook  A  Webb,  by  H.  Clay  Foster,  for  defendant. 

Bleckley,  Judge. 

This  was  a  claim  case  with  a  garnishment  in. the  belly  of 
it.     Both  were  considered  and  decided  together,  and  came 
here  by  one  writ  of  error.     In  1858  a  will  was  admitted  to 
probate.     It  ratified  and  confirmed  a  prior  instrument  called 
a  deed,  by  which  the  testator  gave  to  his  wife  for  life,  after 
his  own  death,  certain  described  real  estate  in  Augusta,  with- 
out impeachment  of  waste,  and  at  her  death  the  same  to  revert 
to  his  heirs  and  distributees  for  apportionment  among  them 
according  to  the  statute  in  such  case  made  and  provided. 
There  were  seven  distributees.     One  of  them,  a  son  of  the 
testator,  sold  out  his  interest  to  the  tenant  for  life,  (testator's 
widow,)  receiving  payment  in  full,  and  giving  a  receipt  for 
the  purchase  money.     This  was  in  1866.     The  widow  was 
then  in  possession  of  the  premises,  and  has  so  remained  ever 
since.     In  1870,  a  judgment  w&s  obtained  against  this  dis- 
tributee in  favor  of  Wilkinson  &  Wilson.     It  does  not  ap- 
}>ear  when  the  debt  was  created,  or  whether  credit  was  given 
upon  the  faith  of  this  property  or  not.  ,  In'January,  1875, 
execution,  founded  on  this  judgment,  was  levied  upon  the  in- 
terest in  question,  the  levy  describing  it  as  the  one-seventh 
interest  in  remainder,  etc.     The  widow  interposed  her  claim, 
and  at  the  trial  the  judge,  upon  the  facts  submitted  to  him, 
decided,  first,  that  the  interest  levied  upon  was  not  such  as 
to  be  subject  to  levy  and  sale,  and,  secondly,  that  the  widow's 
title  to  it,  as  purchaser,  was  complete. 
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1.  On  the  first  question,  the  judge's  opinion  was  influenced 
by  certain  provisions  in  the  will  which  may  possibly  be  con- 
strued to  modify,  somewhat,  the  clear  terms  of  the  so-called 
deed.     Moreover,  it  appeared  that  the  testator's  estate  was  not 
fully  administered ;  that  there  were  some  wild  lands  and  an 
iron  safe  undisposed  of,  and  some  notes  and  accounts  uncol- 
lected.    We  do  not  think  either  of  these  considerations  enti- 
tled to  much  force ;  but  it  is  unnecessary  to  make  any  positive 
ruling  on  the  special  facts  of  the  present  case.     We  content 
ourselves  with  announcing  the  general  rule  stated  in  the  first 
head-note  to  this  opinion:  6  Georgia,  AbA]  10  /6id.,  77;  20 
Ibid.,  100;  48  Ibid.,  596;  51  Ibid.,  433.    Where  an  inter- 
est is  clearly  defined,  or  easily  definable  by  the  conveyance  or 
by  the  statute,  or  by  both  together,  it  ought  to  be  subject. 
Only  difficult  and  exceptional  cases  should  stand  outside  of 
the  general  rule.     It  would  seem  that  the  reasons  given  in  48 
Georgia,  596,  would  apply  in  every  case  of  undivided  estates, 
but  while  the  judgment  in  that  case  can  l>e  well  sustained  on 
the  special  facts,  (the  executor  himself  being  the  claimant)  1 
doubt  whether  those  reasons  are  not  open  to  grave  criticism. 
Distribution  in  kind  is  but  partition,  and  if  each  distributee 
can  sell  privately  as  much  or  as  little  of  his  undivided  inter- 
est as  he  chooses,  it  is  difficult  to  see  ^hy  it  may  not  be  levied 
upon  and  sold  by  the  sheriff.    The  purchaser,  in  either  case, 
would  simply  occupy  the  place,  quoad  hoc,  of  the  distributee 
or  tenant  in  common.    Upon  principle  as  well  as  authority, 
subjection  to  levy  and  sale  should  rest  on  two  questions  (Kily: 
Is  there  a  vested  interest?  and  is  it  so  definite  as  to  l)esu8o^>- 
tiblfe  of  description  in  terms  of  legal  certainty?    What  equi- 
ties may  af);er>^ard§  arise  between  co-tenants  or  co-distribatees, 
may  be  left  to  the  general  resources  of  remedial  jurispmdeiK 

2.  Our  judgment  in  the  present  case  turns  upon  the 
point  decided  by  the  court  below.  We  think  the  purchase  by 
tenant  for  life,  she  being  in  possession,  and  so  continuing 
since,  with  payment  in  full,  and  a  receipt  for  the  pai 
money,  gave  her  a  perfect  equity.  It  would  entitle  her  to 
maintain  a  bill  for  specific  performance:  Code,  section  3187; 
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and  even  if  such  possession  is  not  notice  to  the  creditor,  there 
IS  no  evidence  that  credit  was  given  upon  the  faith  of  this 
particular  property.     It  is,  therefore,  not  the  case  of  a  subse- 
quent purchaser  of  the  legal  title,  nor  of  a  creditor  standing  in 
the  situation  of  a  purchaser:  29  Georgiay  26.     It  follows  that 
the  garnishment  was  as  unavailing  to  the  plaintiffs  as  the  levy. 
Compensation  was  assessed  in  3874,  in  favor  of  the  tenant  for 
life  and  all  the  reversioners  or  remaindermen,  covering  all  dam- 
ages, past,  present  and  future,  to  the  premises  by  reason  of  the 
construction  and  use  of  certain  railroads.     This  fund  having 
been  paid  over  to  certain  attorneys,  was  garnished  in  their 
hands  by  the  plaintiffs,  who  insisted  that  their  debtor,  the  de- 
fendant in  the  above  mentioned  judgment,  was  part  owner  of 
the  same.     The  tenant  for  life  is  entitled  to  what  would  other- 
wise have  been  his  interest  in  that  fund,  as  it  accrued  afler 
her  purchase.     It  does  not  appear  from  the  record  that  any 
part  of  the  damage  was  done  prior  to  her  purchase,  and  if  it 
did,  there  whs  no  separate  assessment  for  that  part. 
Jutlgment  affirmed. 


Thomas  Nelms  d  al,,  plaintiffs  in  error,  vs.  John  W.  B. 
Summers,  ordinary,  for  use,  etc.,  defendant  in  error. 

Where,  on  the  7U1  of  March,  1864,  Nelms,  as  guardian,  received  5i»420  00  in 
Confederate  money,  and  had  never  had  the  property  of  his  ward  in  any 
other  form,  and  on  the  same  day  applied  to  the  judge  of  the  superior  court 
for  direction  in  what  manner  to  invest  it,  and  was  directed  to  invest  in 
Confederate  securities,  and  he  did  so  invest  in  four  per  cent.  Confederate 
bonds  and  in  interest-bearing  Confederate  treasury  notes,  and  exhibited 
the  same  on  trial : 
I/eld^  that  Nelms  and  his  securities  on  the  guardian's  bond  are  Cully  protect- 
ed, and  there  can  be  no  recovery  against  them. 

Guardian  and  ward.  Trustees.  Confederate  money.  Be- 
ibre  Judge  Hall.  Rockdale  Superior  Court.  May  Term, 
1875. 

Reported  in  the  opinion. 
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Claik  &  Pace,  for  plaintiffs  in  error. 
No  appearance  for  defendant. 

Jackson,  Judge. 

Summers,  the  ordinary  of  the  county  of  Rockdale,  saing 
for  the  use  of  certain  wards,  brought  an  action  against  Nelms 
and  his  sureties  on  ^a  guardian's  bond.     It  appears  from  the 
record  that  Nelms  received  certain  Coufe<lerate  money  on  tlie 
7tli  of  March,  1864;  that  he  never  had  any  property  or  other 
money  of  his  ward's  in  his  hands;  that  on  the  same  day  that 
he  received  the  Confederate  notes,  he  applied,  under  the  acts 
of  the  general  assembly  of  1861  and  1863,  to  the  judge  of 
tlie  superior  court  for  direction  as  to  the  manner  in  which  he 
should  invest,  and  that  said  judge  directed  him  to  invest  in 
Confederate  securities,  and  that  he  did  so,  and  produced  them 
on  the  trial.    The  court  held  that  he  was  not  protected.    We 
think  that  he  was  protected.     The  acts  of  1861  and  1863 
fully  authorized  the  application,  the  direction  of  the  court, 
and  the  investment:   See  acts  of  1861,  page  32;  and  acts  of 
1863  and  1864,  page  29.     These  acts  are  not  in  conflict  with 
the  constitution  of  Georgia,  for  they  were  affirmed  by  the 
convention  which  framed  that  instrument,  and  the  decision 
and  judgment  of  our  courts  are  protected  in  the  instrument 
itself,  and  declared  to  be  valid  and  binding :  Code,  section 
5147.     Are  they  in  conflict  with  the  constitution  of  the  Uni- 
ted States?    We. think  not     They  were  passed,  it  is  true, 
during  the  war  between  the  Confederate  and    the  United 
States,  but  their  passage  was  in  no  sense  a  war  measure,  nor 
in  aid  of  it.     They  were  enacted  to  protect  wards  and  minors 
in  their  estates,  at  a  time  when  everything  was  uncertain,  and 
all  securities  were  doubtful.     They  were  enacted  to  relieve 
trustees  from  embarrassment,  and  to  throw  around  tbem  ju- 
dicial protection.     The  acts  in  question  were  to  regulate  the 
intercourse  between  our  own  citizens,  at  a  time  when  the  con- 
stitution and  laws  of  the  United  States  were  without  praefci- 
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cal  force  in  the  state,  and  all  had  to  yield  to  the  vis  majors 
the  then  dominant  power  in  the  state.  These  acts  were  not 
made  with  the  intention  and  for  the  purpose  of  aiding  in  the 
war  against  the  United  States,  but  to  regulate  our  own  do- 
mestic relations  and  duties  among  our  own  citizens  in  the 
domestic  relation  of  guardian  and  ward,  as  to  the  case  at  bar, 
and  they  come  within  the  principle  decided  in  Miller  vs, 
Gould,  38  Georgia,  465.  We  are  aware  of  the  decision  pro- 
nounced by  the  supreme  court  of  the  United  States  in  Horn 
vs.  Lock  hart,  in  17th  Wallace,  570;  but  tliat  judgment  was 
pronounced  upon  an  Alabama  statute,  was  made  on  appeal 
from  the  circuit  court  of  the  United  States,  and  is  expressly 
confined  to  the  courts  of  the  United  States.  We  are  not 
aware  of  any  mode  by  which  a  case  between  guardian  and 
ward,  all  citizens  of  Georgia,  under  the  state  statutes,  c^in  be 
supervised  by  the  courts  of  the  United  States.  If  those 
courts  get  jurisdiction  on  the  ground  of  one  of  the  parties 
bemg  a  non-resident,  then,  indeed,  those  courts  can  adjudicate 
the  question,  and  the  case  in  the  lastr  resort  may  go  to  the  su- 
preme court  of  the  United  States  in  cases  where  an  appeal 
may  lie.  And  such  was  the  Alabama  case.  Besides,  that 
was  a  case  where  the  executor  was  possessed  of  the  estate  in 
1858  in  good  property,  and  where  he  miglit  have  invested 
otherwise,  or  divided  the  estate,  with  proper  diligence,  be- 
fore the  war  or  in  its  earlier  stages.  This  is  a  case  where 
the  wards  couldy  have  received  no  injury.  The  property, 
and  the  only  property  the  guardian  received,  was  Confederate 
money.  Had  he  kept  it,  it  would  have , been  lost;  had  he 
invested  in  negroes,  they  proved  valueless ;  to  whom  should 
he  or  could  he  lend  it,  so  as  to  make  it  secure  ?  It  were  well 
Digb  impossible;  he  pursued  a  prudeut  course,  and  lost  no 
time  in  doing  so ;  he  followed  the  law  of  his  state  strictly, 
and  we  think  that  the  courts  of  his  state  should  protect  him. 
Judgfnent  reversed. 
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Warren  J.  Clark,  plaintiff  in  error,  tw.  Eli  J.  Hulsey, 

defendant  in  error. 

1.  Where  the  materiality  of  evidence,  and  the  object  for  which  offered,  do 
not  appear,  the  exclusion  thereof  is  no  ground  of  new  trial. 

2.  Where  the  plaintiff  in  ejectment  sought  to  recover  on  possession  alone, 
and  the  defendant  set  up  his  prior  possession,  and  this  priority  of  posses- 
sion turned  upon  the  fact  whether  a  deed  under  which  the  defendant  held 
adjoining  land  covered  the  premises  in  dispute,  it  was  error  for  the  court  to 
instruct  the  jury  to  inquire  whether  the  defendant  had  adverse  possession 
of  the  premises  for  seven  years  before  the  bringing  of  the  suit,  and  if  so 
to  find  for  him,  otherwise  for  the  plaintiff.  This  charge  excluded  the  de- 
fendant's theory  of  the  case,  to-wit :  that  if  his  deed  covered  the  premises 
in  dispute  then  he  was  in  constructive  possession  thereof  when  the  plaintiff 
entered.  * 

3.  If  the  defendant's  deed  covered  the  land  in  dispute,  and  he  was  in  pos- 
session of  a  part  of  the  tract  thereby  conveyed,  the  law  will  construe  his 
possession  to  extend  to  the  boundaries  of  the  tract. 

4.  If  the  defendant  did  have  the  prior  possession  of  the  premises  in  dispute, 
and  the  plaintiff  entered  thereon  and  was  in  actual  occupancy  of  the  same 
without  any  paper  title,  it  was  lawful  for  the  defendant  to  have  made  a 
formal  and  peaceable  entry  thereon,  in  order  to  reclaim  his  possession  as 
the  rightful  owner,  provided  he  committed  no  breach  of  the  peace. 

5.  If  the  parties,  or  these  under  whom  they  claim,  agreed  upon  a  certain  line 
between  their  tracts,  and  the  plaintiff  acted  upon  that  agreement  and  built 
his  fense  there,  with  the  knowledge  and  consent  of  the  defendant,  he  will 
not  be  allowed  afterwards  to  repudiate  that  agreement  and  claim  a  different 
line,  whatever  may  have  been  his  legal  rights  independently  thereof. 

New  trial.  Practice  before  the  Supreme  Court  Y!!yxL\r 
ment.  Possession.  Charge  of  Court.  Deeds.  Boundaries. 
Land.  Estoppel.  Before  Judge  Hopkins.  DeKalb  Su- 
perior Court.    Mafch  Term,  1875. 

This  is  the  second  time  this  case  has  been  before  this  coart. 
See  49  Georgia  Reports,  99.  It  is  sufficiently  reported  in  the 
decision. 

L.  J.  Winn  ;  Hillyeb  &  Brother^  for  plaintiGTin  error, 
William  Ezzard  ;  W.  H.  Hulsey,  for  defendant. 


ATLANTA,  JULY  TERM,  1875.  609 

Clark  vs.  Hulsey. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  tiie  possession  of  four  acres  of 
land  in  the  county  of  DeKalb.  On  the  trial  of  tlie  case,  the 
jury,  under  tlie  charge  of  the  court,  found  a  verdict  for  the 
plaintiff.  The  defendant  made  a  motion  for  a  new  trial  on 
the  several  grounds  set  forth  in  the  record,  which  was  over- 
ruled by  the  court,  and  the  defendant  excepted. 

1.  We  find  no  error  in  ruling  out  the  record  of  the  suit 
of  Clark  against  Morris,  offered  in  eviclence  by  the  defend- 
ant, the  more  especially  as  the  exceptions  do  not  state  its  ma- 
teriality as  to  the  questions  in  issue  on  trial,  or  what  facts  it 
was  offered  to  prove. 

2.  It  appears  from  the  evidence  in  the  record  that  the  plain- 
tiff purchased  a  tract  of  land  adjoining  lot  number  twenty- 
eight,  and  had  a  deed  to  it,  with  the  understanding  that  the 
line  of  the  lot  extended  to  a  certain  hedge-row,  which  in- 
cluded the  land  in  dispute.  In  1866  the  plaintiff  took  pos- 
session of  the  land  in  controversy,  by  his  tenant,  and  enclosed 
it  with  a  fence,  but  there  is  no  evidence  that  the  plaintiff  had 
any  paper  title  which  covered  the  four  acres  in  dispute,  though 
he  believed  that  his  deed  did  cover  the  land  to  the  hedge-row, 
tiiat  the  hedge-row  was  the  true  line  of  the  land  conveyed  in 
his  deed.  The  defendant  was  the  owner  of  the  adjoining  land 
and  in  possession  of  the  same,  having  a  deed  thereto  from 
Minter,  which  included  a  part  of  lot  number  twenty-eight,  of 
which  the  premises  in  dispute  is  also  a  part.  The  defendant 
purchased  the  settlement  of  land  on  which  he  lived  from  Min- 
ter, in  1862,  and  went  into  the  possession  of  it,  and  claimed  to 
have  the  possession  thereof  to  the  extent  of  the  boundary  speci- 
fied in  his  deed,  though  Minter  states  that  he  pointed  out  to 
him  the  hedge-row  as  the  line  when  he  sol<j  the  land  to  him. 
The  defendant  lived  on  lot  number  twenty-seven ;  that  lot 
and  part  of  lot  number  twenty-eight  comprised  the  settlement 
conveyed  by  deed  from  Minter  to  the  defendant.  In  1869 
the  defeudent  enter.ed  upon  and  took  possession  of  the  land  in 
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dispute  without  auy  breach  of  the  peace,  so  far  as  the  evi- 
dence iu  the  record  shows,  the  plaintiff's  tenant  being  in  the 
possession  thereof  at  the  time.  For  this  ouster  of  his  tenaot 
the  plaintiff  brought  his  action  against  the  defendant,  relying 
on  his  possession  alone  to  recover.  The  court,  after  oliarging 
the  jury  as  to  the  plaintiff's  riglit  to  recover  on  his  prior  pos- 
session alone,  as  against  one  who  subsequently  acquires  pos- 
session of  land  by  mere  entry  and  without  any  lawful  right, 
and  iu  relation  to  color  of  paper  title  as  defined  by  the  Code, 
further  charged  the  jury :  "  See  if,  from  the  testimony,  Clark, 
the  defendant,  had  this  written  evidence  of  title  which  he 
claims;  if  so,  whether,  under  that,  he  had  adverse  possession 
of  tlie  premises  for  seven  years  before  the  bringing  of  this 
suit;  if  so,  your  verdict  should  be  for  defendant,  if  not,  then 
it  should  be  for  plaintiff,  if  his  right  to  recover  has  been  shown 
as  explained  to  you."  This  charge  of  the  court  was  error, 
because  it  excluded  from  the  consideration  of  the  jury  the  de- 
fendant's theory  of  the  case  under  the  evidence  contained  in 
the  record.  The  defendant's  theory  of  the  case  under  the  evi- 
dence was,  that  if  his  deed  from  Minter  covered  the  land  in 
dispute,  then  he  was  in  the  consti*uctive  possession  of  all  the 
land  covered  by  his  deed  to  the  extent  of  the  boundary  thereof, 
and  that  the  plaintiff,  when  he  took  possession  of  the  four 
acres,  entered  on  hia  prior  possession :  See  Code,  section  2681. 
There  is  no  doubt  that  a  plaintiff  in  ejectment  may  recover 
the  premises  iu  dispute  upou  his  prior  possession  alone  against 
one  who  subsequently  acquires  possession  of  the  land  by  mere 
entry,  and  without  any  lawful  right  whatever  i  Code,  section 
3366.  But  the  question  in  this  case  is,  who  did  have  the 
prior  possession  of  the  premises  iu  dispute,  in  contemplation 
of  the  law,  the  plaintiff  or  defendant? 

3,  4.  If  the  defendant's  deed  from  Minter  covered  the  land 
in  dispute,  and  he  was  in  possession  of  ^  part  of  the  tract  con- 
veyed by  that  deed,  tl»e  law  will  construe  his  possession  to  ex- 
tend to  the  boundary  of  the  tract  so  conveyed,  and  if  Clark, 
the  defendant,  did  have  the  prior  possession  of  the  premises 
in  dispute,  and  Hulsey,  the  plaintiff,  entered  thereon,  and 
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was  in  the  actual  occupancy  of  the  same  without  any  paper 
title,  it  was  lawful  for  the  defendant  to  have  made  a  formal 
and  peaceable  entry  thereon,  in  order  to  reclaim  his  possession 
as  the  rightful  owner  of  the  land,  provided  in  doing  so  he 
did  not«commit  a  breach  of  the  peace:  3  Bl.  Com.,  175.  Did 
the  defendant's  deed  from  Minter  cover  the  premises  in  dis- 
pute, and  if  so,  was  he  in  possession  thereof,  in  contemplation 
of  the  law,  when  the  plaintiff's  tenant  entered  thereon?  Was 
the  defendant's  entry  upon  the  land  in  the  possession  of  the 
plaintiff's  tenant,  without  any  lawful  right  whatever,  under 
tlie  evidence,  so  as  to  have  authorized  the  plaintiff  to  recover 
against  him  upon  his  prior  possession  alone?  These  were 
questions  which  the  court  should  have  submitted  to  the  jury, 
under  the  law  applicable  to  the  evidence,  as  to  the  possession 
of  the  respective  parties.  * 

5.  If,  however,  the  evidence  should  establish  the  fact  that 
tlie  parties,  or  those  under  whom  they  respectively  claim, 
agreed  that  the  hedge-row  should  be  the  line  between  their 
respective  tracts  of  land,  and  the  plaintiff  acted  upon  that 
agreement  and  built  his  fence  there,  with  the  knowledge  and 
consent  of  the  defendant,  he  will  not  be  allowed  afterwards 
to  repudiate  that  agreement  and  claim  a  different  line  from 
that  which  was  established  by  that  consent  and  agreement, 
whatever  may  have  been  his  legal  rights  independently  of  ^ 
such  consent  and  agreement.  We  feel  constrained  to  order  a 
new  trial  in  this  case  so  that  it  may  be  tried  in  conformity 
with  our  views  of  the  law  as  expressed  in  this  opinion. 

Let  the  judgment  of  the  court  below  be  reversed. 


Isaac  Sewell,  plaintiff  in  error,  va,  Edmund  W.  Hol- 
land, defendant  in  error. 

The  first  grant  of  a  new  trial  on  the  ground  that  the  evidence  is  deficient  will 
not  be  reversed  by  the  supreme  court  unless  the  evidence  is  so  conclusive 
that  an  abuse  of  discretion  is  plainly  apparent. 
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New  trial.     Before   Judge   Hopkiks.    Fulton   Superior 
Court.     April  Term,  1875. 

This  case  is  sufficiently  reported  in  tiie  opinion. 

D.  F.  &  W.  R.  Hammond;  Peeples  &  Howell,  for 
plaintifP  in  error. 

Collier  &  Collier,  for  defendant. 

Bleckley,  Judge. 

This  contest  is  between  two  claimants  of  the  same  onch'- 
vided  half  of  a  tract  of  land.     They  both  claim  under  the 
same  vendor.     One  of  them  has  a  deetl,  and  the  other  has 
none.    The  one  without  deed  says  that  his  was  the  elder  pur- 
chase; that  he  paid  the  purchase  price,  in  full,  for  the  whole 
tract,  and  went  into  possession,  and  was  in  possession  when 
his  adversary  bought  and  took  a  deed.     The  other  replies 
that  the  first  sale  was  not  by  the  owner  of  the  half  now  in 
dispute,  but  by  the  owner  of  the  other  half,  who  had  no  au- 
thority to  sell,  except  as  to  his  own  half;  and,  on  the  point 
of  possession,  he  urges  that  the  possession  was  not  adverse, 
because  it  was  that  of  a  purchaser,  (from  a  tenant  in  commoa,) 
who  knew  when  he  purchased,  that  the  title  to  the  whole 
tract  was  not  in  his  vendor,  but  that  his  vendor  owned  only 
an  undivided  half     He  contends,  therefore,  that  the  case  is 
still  that  of  a  tenancy  in  common,  and  a  proper  case  for  par- 
tition.    The  verdict  was  in  favor  of  the  party  who  holds  no 
deed  ;  and  the  court  granted  a  new  trial,  on  the  ground  that 
there  was  not  sufficient  evidence  to  uphold  the  venlict.    The 
evidence  in  the  ceoord  does  not  make  so  strong  a  case  in  favor 
of  the  verdict  as  to  constrain  tliis  court  to  interfere  with  the 
discretion  of  the  presiding  judge.     The  general  scheme  of  the 
law  is  to  have  the  sale  of  land  manifested  by  writing,  duly 
signed.     When  such  a  writing  is  absent,  the  evidence,  to  di- 
vest title,  should  be  thoroughly  convincing.     It  ought  to  be 
very  nearly,  if  not  quite,  conclusive.     At  the  present  day, 
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when  tlie  ability  to  write  is  so  common,  there  is  but  little  ex- 
cuse for  trading  in  land  without  verifying  the  transaction  by 
the  appropriate  written  evidence.  It  is  better  for  the  public 
that  a  careless  purchaser  should  be  held  to  strict  proof,  than 
that  the  general  method  of  conveying  land  ordained  by  the 
law  should  be  constantly  frustrated.  Surely,  there  has  been 
time  enough,  since  the  statute  of  frauds,  fi)r  all  of  us  to  learn 
that  the  way  to  convey  land  is  by  writing.  Whoever  de- 
pends upon  anything  else  acts  at  his  peril.  Courts  will,  how- 
ever, give  effect  to  other  methods  when  the  evidence  rises  to 
the  high  standard  which  the  subject  matter  demands.  In 
the  present  instance,  there  was  no  abuse  of  discretion  on  the 
part  of  the  ])residing  judge;-  more  especially  as  it  was  the 
first  new  trial  granted  in  the  case.  There  is  nothing  unreason- 
able in  yieldiug  to  the  grant  of  a  new  trial,  when  the  judge's 
discretion  is  exercised  for  the  first  time,  even  if,  on  a  nice 
scrutiny  of  the  evidence,  a  reviewing  court  should  deem  the 
verdict  justified.  If  the  evidence  be,  in  truth,  as  strong  as  it 
is  claimed  to  be,  it  may  well  be  trusted  to  win  a  second  ver- 
dict. Let  it  be  subjected  to  that  test,  and  if  it  succeed  we 
shall  better  understand  its  power,  and  know  better  how  to 
prize  it  at  its  true  worth. 
Judirment  affirme<l. 


Jennie  M.  Sumner,  plaintiff  in  error,  t;«.  Bryan,  Dilling- 
ham &  Company  ei  aL,  defendants  in  error. 

1.  The  verdict  in  this  case  was  neither  contrary  to  the  principles  .of  justice 
and  equity,  nor  to  the  evidence.     (R  ) 

2.  The  court  is  not  required  to  inform  a  jury  whence  he  derives  the  law, 
whether  from  Pennsylvania  or  Georgia;  it  is  sufficient  if  the  law  he  gives 
them  in  charge  be  the  law  of  the  case. 

3.  A  deed  though  it  may  be  defectively  executed  and  improperly  recorded,  if 
admitted  without  objection  to  go  to  the  jury,  and  especially  if  its  execu- 
tion  be  admitted  in  the  pleadings,  is  evidence ;  and  the  court  does  not  err 
who  declines  to  charge  the  jury  as  to  the  alleged  defective  execution  or  im- 
proper record. 
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4.  Where  the  wife  unites  with  the  husband  in  the  execution  of  a  mortgage, 
or  a  deed  which  becomes  by  agreement  an  equitable  mortgage,  to  secure  a 
debt  by  the  husband  to  his  indorser,  such  indorser  is  not  estopped  by  ac- 
cepting such  deed,  from  denying  title  in  the  wife  to  the  mortgaged  land. 

5.  Even  if  the  wife's  money  purchased  the  land,  and  the  indorser  for  tbe 
husband,  credited  him  and  indorsed  for  him  on  the  faith  that  the  land  was 
his,  without  any  notice,  actual  or  constructive,  that  her  money  paid  for  it, 
and  the  husband  mortgage  it  to  the  indorser,  after  the  record  of  the  vol- 
untary conveyance,  who  has  paid  the  note  since  that  record,  to  provide 
for  its  repayment  to  him,  such  mortgage  is  good  against  any  equity  of  the 
wife  and  will  be  enforced  against^  her.  The  record  of  the  deed,  voloa- 
untary  on  its  face,  furnishes  no  constructive  notice  of  purchase  money  paid 
by  her,  nor  does  it  put  the  indorser  upon  inquiry  about  the  purchase  money 
so  as  to  affect  him  with  notice. 

6.  A  deed  from  the  husband  to  the  wife  for  love  and  affection,  is  a  Tolontary 
settlement,  within  section  1778  of  the  Code,  and  must  be  recorded  within 
three  months  to  vest  title  in  the  wife  against  \he  claim  of  a  surety  who  in- 
dorses  for  the  husband  before  the  date  of  the  record. 

7.  If  the  husband  mortgage  the  property  so  deeded,  after  the  record,  to  se- 
cure a  debt  due  his  surety,  who  indorsed  for  him  on  the  faith  that  the  land 
was  his  prior  to  the  record,  such  record  not  being  within  the  three  months 
required  by  law,  the  mortgage  is  good,  and  will  bind  the  land  in  equity 
against  the  wife's  title  by  voluntary  deed. 

Husband  and  wife.  Voluntary  settlement.  Registiy. 
Mortgage.  Indorsement  Charge  of  Court.  Practice  in  the 
Superior  Court.  Estoppel.  Before  Logan  E.  BiiECKLEY, 
Esq.,  Judge  pro  hao  vice.  Fulton  Superior  Court.  March 
Term,  1875. 

Bei)orted  in  the  opinion. 

Arnolds^  for  plaintiff  in  error. 

Peeplbs  &  Howell,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  brought  by  Mrs.  Sumner  against  Biyan, 
Dilliiigham  &  Company,  all  of  the  state  of  Pennsylvania  at 
the  time  of  the  transactions  hereinafter  recited,  and  against 
George  W.  Adair,  the  agent  of  defendants,  living  in  Falton 
county,  Georgia.    The  bill  alleges  that  the  husband  of  com* 
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plainant  purchased  certain  lands  in  Fulton  county,  Georgia, 
with  her  money,  and  on  the  29lh  of  September  took  a  deed 
to  himself  for  the  lands  so  purchased;  that  on  the  next  day 
he  made  a  deed  to  her  for  the  said  lands,  which  is  voluntary 
on  its  face,  but  was  really  for  value,  as  the  land  was  purchased 
with  her  money;  that  subsequently  to  the  making  of  said 
deed  to  her,  her  husband  became  indebted  to  defendants  in 
the  sura  of  $2,500  00;  that  she  was  induced  and  persuaded 
to  unite  with  her  husband  in  giving  a  joint  note  in  lieu  of  the 
$2,500  00,  which  defendants  held  against  her  husband,  and 
to  secure  the  same  by  executing  wilh  her  husband  certain 
deeds  and  agreements,  amounting  in  law  to  an  equitable  mort- 
gage; that  defendants  agreed  that  these  deeds  were  to  be  re- 
tained in  their  pos&e.«si6n  and  not  to  be  recorded  in  Georgia, 
but  in  violation  of  the  agreement  they  liad  been  so  recorded, 
and  efforts  were  made  through  George  W.  Adair,  real  estate 
agent  in  Georgia,  to  sell  the  land  and  pay  this  debt;  that  she 
had  been  advised,  and  believed  that  the  note  and  deed  so  given 
by  her  were  void  as  against  her,  and  she  prayed  the  court  so 
to  decree.  Two  deeds  to  her  husband  to  the  lots  of  land  in 
question,  are  exhibited  to  the  bill,  dated  29th  of  September, 
1869,  and  recorded  5th  of  November,  1869,  and  the  volun- 
tary deetl  to  herself  from  her  husband,  dated  30th  of  Sep- 
tember, 1869,  and  reconled  11th  of  July,  1870;  and  the  deed 
of  her  husband  and  herself  to  one  of  the  firm  of  defendants, 
dated  18th  of  August,  1870,  and  recorded  16th  of  September, 
.1870;  and  an  agreement  between  defendants  and  her  husband, 
dated  the  same  day,  August  18th,  1870,  turning  this  latter 
deed  into  a  mortgage. 

To  this  bill,  which  waived  discovery,  defendants  filed  an 
answer  in  the  nature  of  a  cross-bill  under  our  statute,  making 
the  husband  a  party,  and  alleged  therein  that  in  November, 
1863,  the  husband  ofooniplainant  came  to  them  in  Pennsylva- 
nia and  showed  them  specimens  of  gold  quartz  which  he  said 
was  off  certain  lands  he  had  bought  in  Georgia  and  that  he  de- 
sired to  borrow  of  a  bank  located  where  they  resided,  $2,500 
to  complete  the  payment  therefor;  that  he  desired  them  to 
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indorse  his  pa|)er  for  that  sum  to  enable  him  to  pay  for  the 
land ;  that  he  had  dealt  witli  them  before,  and  after  mnch  im- 
portunity on  his  fiart  and  reluctance  on  theirs,  thej  finally 
assented,  and  signed  his  paper  as  accommodation  indorsers;  that 
the  note  was  renewed  at  sixty  days,  from  time  to  time,  ootil 
August  18th  1870,  when  the  bank  refused  to  renew  further, 
and  tliey  paid  the  note;  that  the  complainant  and  her  has- 
band  made  their  joint  note  for  the  amount   and   execoted 
the   deed    to   the   Georgia   lands ;   that  the  agreement  ex- 
hibited to  complainant's  bill  did  not  change  the  character  of 
the  deed,  having  reference  to  another  matter ;  they  denied  that 
complainant's  money  paid  for  the  Greorgia  lands,  and  required 
her  to  sign  with  her  husband  to  bar  her  right  to  dower,  ete.; 
and  taking  issue  on  all  the  allegations  in  the  bill,  they  prajed 
tliat  the  title  to  the  land  be  confirmed  in  them  by  the  decree 
of  the  court,  or,  if  the  papers  amounted  to  a  mortgage  in  the 
judgment  of  the  court,  that  a  decree  of  foreclosure  be  made 
and  the  land  sold  and  they  paid  the  said  $2,500  00  with  in- 
terest thereon.     Afler  evidence  and  argument,  the  case  was 
submitted  to  the  jury  under  the  charge  of  the  courts  and  a 
verdict  rendered  subjecting  the  land  to  defendant's  claim  and 
providing  for  its  sale,  eta     Complainant  moved  for  a  new 
trial  on  various  grounds ;  the  new  trial  was  refused,  and  com- 
plainant excepted  and  brought  the  case  here. 

The  facts  are  about  these :  James  O.  Allen,  the  brother-in- 
law  of  complainant,  swore  that  Mrs.  Sumner  owned  real  estate 
in  New  York,  at  Bufi&lo ;  got  $10,000  00  for  it ;  her  husband 
brought  it  to  Georgia;  this  was  in  1867 ;  he  then  had  no  means 
of  his  own;  Sumner  loaned  out  this  money  and  collected  it  as 
Mrs.  Sumner's;  the  land  was  bought  in  1868;  payment  was 
not  made  in  this  identical  money ;  Mr.  Sumner  made  the  pay- 
ment ;  at  the  time  the  deed  was  made  $800  00  or  $900  00  was 
unpaid.  This  is  the  substance  of  the  oral  evidence  for  complain- 
ant. No  other  witness  was  sworn  by  her.  The  defendants  were 
all  sworn  and  testified  to  the  &ctsset  out  in  their  answer  and 
cross-bill,  and  denied  all  notice  of  the  wife's  interest  in  the 
land,  and  testified  that  the  husband,  afler  the  residence  in  Buf- 
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falo,  aB  well  as  before,  engaged  in  the  oil  business  in  Pennsyl- 
vania and  broke,  especially  that  he  was  so  engaged  in  1868 
and  1869.  It  was  also  proven  by  iliem  and  by  the  notary  in 
Pennsylvania,  that  the  wife  voluntarily  made  the  deed  to  de- 
fendants with  her  husband,  and  gave  no  notice  of  any  interest 
she  had  in  it. 

1.  The  first  and  second  grounds  of  the  motion  for  the  new 
trial  are,  that  the  verdict  is  contrary  to  the  principles  of  jus- 
tice and  equity,  and  decidedly  and  strongly  against  the  weight 
of  the  evidence.     We  do  not  think  so.     The  only  evidence 
going  to  show  that  plaintiff's  money  paid  for  the  land  is  that 
of  a  brother-in-law,  nor  does  that  evidence  show  it  conclu- 
sively.    It  simply  shows  that  the  husband  had  previously 
obtained   money  belonging  to  her  arising  from  the  sale  of 
lands  of  hers  at  the  north,  but  does  not  show  that  this  money 
or  its  proceeds  actually  went  into  this  land.     When  the  hus- 
band purchased  the  land  in  dispute  he  took  title  to  himself, 
and  the  next  day  made  a  voluntary  deed,  for  love  and  affec- 
tion, to  her.     The  presumption  is  overwhelming  that  he  paid 
for  it  with  funds  he  considered  his  own.     If  he  did  not,  why 
not  have  the  title  made  directly  to  her  by  the  persons  from 
whom  he  bought?     Why  have  it  made  to  him,  and  why  does 
he  make  it  to  her  the  next  day,  not  for  value,  not  because  her 
money  paid  for  it,  but  because  he  loved  her,  and  she  was  his 
wife?     To  overcome  so  strong  a  presumption  as  this  arising 
from  the  face  of  the  papers,  the  evidence  should  be  very  strong 
and  clear  to  change  the  whole  character  of  the  papers  and  give 
them  the  effect  of  an  entirely  new  contract.     Especially  in 
dealings  between  husband  and  wife  should  such  evidence  be 
clear  and  convincing;  and  the  testimony^ of  only  one  witness, 
anrl  he  a  relative,  to  the  effect  that  her  husband  had  means  of 
hers  on  hand  a  short  time  prior  to  the  sale,  is  not  clear  and 
convincing  to  our  minds.     On  the  other  hand,  it  is  shown 
that  the  husband  procured  the  indoi*seDient  of  defendants  to 
borrow  from  a  bank  in  Pennsylvania  money  to  pay  for  the 
]an<l  in  dispute,  and  clouds  of  doubt,  to  say  the  least,  are  cast 

over  the  question  whether  the  money  he  had  before,  purport- 
VOL.  Liv.  40. 
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ing  to  belong  to  her,  was  not  his,  and  8|)ent  by  him  in  Penn- 
sylvania. Besides,  it  would  have  been  quite  easy  for  the 
husband  and  wife  to  have  been  sworn  on  the  trial,  and  to 
have  said  on  oath  before  the  jury  whose  money  it  was,  hers  or 
his,  and  to  have  cleared  away  all  the  fc^  that  encompassed 
the  transaction.  The  record  does  not  show  that  eiHier  of 
them  was  sworn,  nor  does  it  disclose  any  reason  why  they 
were  not;  and  the  presumption  arising  from  the  written  proof 
is  much  strengthened  by  their  lips  thus  voluntarily  sealed  and 
silent.  The  evidence,  to  our  minds,  is  just  the  reverse  of  the 
all^atiou  in  the  motion  for  the  new  trial.  It  strongly  ami 
decidedly  supports  the  verdict.  We  are  equally  clear  that 
the  verdict  is  not  against  the  principles  of  equity  and  justice. 
The  entire  transaction  looks  fraudulent  on  the  part  of  com- 
plainant and  her  husband.  The  deeds  to  the  husband  are 
recorded  within  a  month  from  their  execution.  His  deed  to 
his  wife  is  pocketed,  or  in  her  private  possession  for  ten 
months.  In  a  few  days  after  the  deeds  to  himself  are  made 
and  recorded,  and  with  that  to  his  wife  conoe:ded,  he  induces 
the  defendants  to  indorse  his  paper  to  buy  this  land,  or  rather 
to  pay  for  it.  He  actually  induces  them  to  think  that  he  has 
bought  lands  abounding  in  the  precious  metal,  and  exhibits 
to  them  specimens  of  the  ore.  On  the  part  of  (he  husband 
the  fraud  is  glaring.  How  is  it  with  the  wife?  It  is  true, 
she  does  not  go  with  the  husband  to  borrow  the  money,  nor 
is  she  present  when  the  ore  is  exhibited,  but  voluntarily  after- 
wards she  unites  in  the  deed  to  secure  the  defendants  in  the 
loan  thus  fraudulently  obtained.  She  is  silent  then  as  to  any 
title  in  herself;  and  participates  in  the  impression  which  her 
hustmnd  has  produced,  that  the  land  is  his,  and  that  the  state- 
ment he  has  made  all  the  while  to  the  defendants  is  the  truth. 
Thus  uniting  witii  him  in  the  last  act  of  (his  drama  of  decep- 
tion, is  it  not  probable  that  she  was  behind  the  curtain  all  Ibe 
time?  At  all  events,  as  she  failed  to  appear  before  the  jory 
on  the  trial  and  explain  the  part  she  took  in  the  transaction, 
we  cannot  conclude  that  the  principles  of  justice  and  equity 
have  been  handled  with  much  rudeness  by  the  jury.    Sach 
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being  our  opinion  on  the  merits  of  this  cause,  we  should  hes- 
itate to  grant  a  new  trial,  even  if  the  court  had  committed 
errors  in  his  charge  to  the  jury ;  but  the  law  requiring  us  to 
notice  all  the  questions  made  in  the  record,  let  us  look  for  a 
moment  at  these  assignments  of  error. 

2.  We  do  not  think  that  the  court  erred  in  refusing  to 
charge  ^'thut  the  law  of  Georgia  governs  this  case,  as  this 
deed  or  mortgage  was  made  to  be  execute<1  here."  It  is  the 
duty  of  the  court  to  give  to  the  jury  the  law  of  the  case,  but 
he  need  not  state  from  what  source  he  derives  it. 

f3.  Nor  do  we  think  that  the  court  erred  in  refusing  to  charge 
that  ^'the  deed  or  mortgage  of  Sumner  and  wife  to  Bryan, 
Dillingham  &  Company  was  only  witnessed  by  one  witness, 
and  not  executed  as  a  deetl  out  of  the  stale  of  Georgia  is  re- 
quired by  the  laws  of  Georgia."  No  objection  was  made  to 
the  admissibility  of  the  deed,  and  complainant  admitted  its 
execution  in  her  bill,  and  exhibited  it  thereto.  She  is  es- 
topped from  having  the  charge  requested  by  failing  to  object 
to  the  deed  when  tendered,  and  by  adniitting  its  execution  in 
her  pleadings. 

4.  We  do  not  think  the  court  erred  in  refusing  to  charge 
"that  after  Bryan,  Dillingham  &  Company  accepted  the  deed 
or  mortgage  from  Mrs.  Sumner,  they  were  estopped  from  deny- 
ing that  the  property  belonged  to  her."  The  fact  is,  that  she 
signed  the  deed  with  her  husband  ;  they  accepted  it  from  her 
husband,  and,  according  to  their  version,  she  signed  to  bar 
her  right  of  dower,  etc.  The  case  is  not  a  naked  case  of  ac- 
ceptance of  the  deed  from  her.  All  the  surroundings  were 
proper  circumstances  to  be  considered  by  the  jury,  and  the 
request,  if  charged  iu  the  language  requested,  would  have 
misled  them. 

5.  Nor  do  we  think  the  court  erred  in  refusing  to  charge 
''  that  the  question  of  notice  to  Bryan,  Dillingham  &  Company, 
of  the  deed  of  Mrs.  Sumner,  would  not  affect  her  righta  if  the 
land  was  paid  for  by  Mrs.  Sumner's  money."  The  reverse  of 
this  request  was  ruled  by  this  court  in  the  cases  of  Moye  vs. 
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Sumner  vs,  Bryan,  Dillingham  &  Company  et  al, 

Woiers^  51  Georgia^  15,  and  Bryan  &  Hunter  vs,  Kinffy  Ibid., 
291. 

6,  7.  But  the  main  question  in  the  case  and  that  most  re- 
lied upon  by  the  plaintiff  in  error,  is  whether  tlie  charge  of  the 
court  to  this  effect  be  law ;  that  though  the  wife's  money  pur- 
chased the  land,  yet  if  defendants,  before  there  was  any  record 
of  the  husband's  dee<l  to  her,  credited  the  husband  by  indors- 
ing for  him  on  the  faith  of  this  property  ami  afterwards  paid  the 
debt  and  took  a  mortgage  from  him  on  this  land  to  secure  its 
repayment,  such  a  transaction  would  bind  the  land  for  this 
debt,  though  the  payment  by  the  indorsers  and  the  mortgage 
took  place  after  the  record  of  the  voluntary  deed,  provided 
defendants  had  no  notice  that  it  was  the  wife's  money  which 
paid  for  the  land.     Section  1778  of  our  Code  provides  that  a 
voluntary  settlement  by  the  husband  on  the  wife  must  be  re- 
corded in  three  months,  and  in  case  of  non-residents,  in  the 
county  where  the  property  is.     Otherwise  the  title  shall  not 
be  good  against  purchaser,  creditor  or  surety,  who  bona  fide^ 
and  without  notice,  may  become  such  before  the  actual  record- 
ing of  the  same.     These  defendants  became  sureties  for  tiie 
husband  while  this  voluntary  deed  was  in  the  pocket  of  the 
husband  and  before  he  had  recorded  it,  and  he  had  not  re- 
corded it  until  the  three  months  allowed  by  law  had  expired. 
It  is  clear,  therefore,  that  the  wife  got  no  title  in  this  case  as 
against  these  sureties  by  this  voluntary  deed,  because  of  the 
failure  to  record  the  same  within  three  months  from  the  date 
of  its  execution.     But  it  is  said  that  the  dee<l  wag  not  volun- 
tary, but  for  value.     To  bind  these  defendants  in  such  a  case 
as  that,  it  is  necessary  that  they  should  have  had  notice  that 
the  deed  was  for  value.     This  |)rinciple  was  distinctly  ruled 
by  this  court  in  Moye  vs.  Waters^  before  quoted.     There  the 
court  says  that  "  the  mere  fact  that  property  is  purchased  by 
one  and  paid  for  with  the  money  of  another,  does  not  vest  the 
title  to  such  property  as  against  third  persons  in  the  one 
whose  money  paid  for  it.  *  *  ^  There  must  be  notice  of  such 
an  equity  before  it  can  avoid  a  title  otherwise  good."    Trae 
that  was  the  case  of  a  purchaser  aud  this  that  of  a  mortgagee  ; 
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but  the  mortgagee  stands  on  the  same  footing  with  the  pur- 
chaser: 41  Georgia  Repcrrts,  202  ;S7  Ibid.,  392.  The  question 
then  18,  did  these  mortgagees  have  notice?  They  certainly 
had  no  actual  notice;  the  proof  shows  none,  and  the  jury 
fouud  none.  Nor  did  they  have  any  constructive  notice. 
Mark,  the  notice  must  be  that  the  wife's  money  paid  for  the 
land.  The  record  is  of  a  voluntary  deed — of  a  gift — with 
no  hint  in  it  that  her  money  paid  for  the  land.  Therefore 
this  record  furnishes  no  constructive  notice  to  the  defendants; 
hence,  tliere  is  no  notice  of  any  sort  shown  to  them,  and  they  are 
innocent  mortgagees  for  value  without  notice.  The  jury  so 
found  and  they  found  right.  The  court  submitfed  the  ques- 
tion of  notice  fairly  to  them  in  the  charge  complained  of,  and 
we  have  no  fault  to  find  either  with  the  charge  or  the  verdict. 
See,  also,  7  Georgia  Reporta,  534  ;  10  Ibid.,  356  ;  16  Ibid,, 
111,  112 ;  37  Ibid.,  332 ;  41  Ibid.,  202,  and  51  Ibid.,  291. 
Judgment  affirmed. 


In  the  matter  of  Isaac  Russell,  plaintiff  in  error. 

A  justice  of  the  peace  is  not  liable  to  be  attached  by  the  superior  court,  as  in 
contempt,  for  taking  the  affidavit  of  a  prisoner  brought  before  him  by  the 
jailor,  even  though  such  prisoner  was  confined  in  the  jail  under  sentence 
from  the  court,  and  was  removed  therefrom  without  its  authority.  The 
action  of  the  justice  was  not  as  an  officer  of  the  superior  court. 

Justice  of  the  peace.     Contempt.     Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1876. 

Reported  in  the  decision. 

Jackbon,  Lawton  &  Basinger,  for  plaintiff  in  error. 

Walter  G.  Charlton,  solicitor  general  pro  tern.,  for  the 
state. 
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Wahner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  one  Greorge  Manning  was  confined  in  (he  common 
jail  of  Chatham  county,  under  a  sentence  of  the  sui^erior 
court,  and  that  said  Manning  was  carried  to  the  office  of 
Russell,  the  plaintiff  in  error.  The  court  granted  a  rule  call- 
ing upon  said  Russell  to  show  cause  (assuming  tliat  he  was  an 
officer  of  the  court,)  why  he  should  not  be  attached  for  con- 
tempt. The  respondent  filed  his  answer  to  the  rule,  (which 
does  not  appear  to  have  been  controverted,)  in  which  he 
stated,  that  in  the  transaction  referred  to  in  the  rule,  he  was 
acting  in  his  official  capacity  as  a  justice  of  the  peace,  but  de- 
nied that  in  so  acting  he  was  an  officer  of  the  superior  court, 
so  as  to  render  him  amenable  to  that  court  to  be  punished  for 
contempt  thereof;  that  he  believed  himself  to  be  in  the  legiti- 
mate discharge  of  his  duty  as  a  justice  of  the  peace;  that  he 
assumed  no  power  or  authority  whatever  in' taking  said 
George  Manning  from  the  common  jail  of  Ciiatham  county; 
that  he  understood  Manning  to  be  in  the  custody  of  the  law 
and  of  the  jailor  of  said  county  when  he  was  brought  to  his 
office;  that  respondent  simply  took  his  affidavit,  as  he  was 
required  by  the  laws  of  the  state,  and  had  no  idea  whatever 
that  he  was  in  anywise  interfering  with  the  authority  or  or- 
ders of  the  judge  of  the  superior  court,  and  that  the  said  Man- 
ning, as  respondent  understood,  was  taken  back  to  the  com- 
mon jail  of  Chatham  county,  where  he  now  is.  Thereupon 
the  court  rendered  the  following  judgment:  "It  is  ordered, 
considered  and  adjudged,  that  Isaac  Russell,  justice  of  the 
peace,  do  pay  the  sum  of  $10  00,  and  then  stand  purged  of 
contempt  of  this  court,  and  in  default  of  payment  tliereof, 
that  he  be  committed  to  the  common  jail  of  Chatham  county 
until  such  fine  of  $10  00  is  paid."  To  which  judgment  of 
the  court  the  respondent,  Russell,  excepted. 

The  constitution  of  the  state  declares  that  the  power  of  tlie 
courts  to  punish  for  contempt  shall  be  limited  by  legislative 
acts.   The  power  of  the  courts  in  this  state  to  punish  for  coq- 
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tempt,  is  limited  by  the  4711th  section  of  the  Code,  "to  the 
misbehavior  of  any  person  or  persons  in  the  presence  of  the 
said  courts,  or  so  near  thereto  as  lo  obstruct  the  administration 
of  justice,  the  misbehavior  of  any  of  the  officers  of  said  courts, 
in  their  official  transactions,  and  tlie  disobedience  or  resistance 
by  any  offic*er  of  said  courts,  party,  juror,  witness,  or  other 
l)ei'aon  or  persons,  to  any  lawful  writ,  procass,  order,  rule,  de- 
cree, or  command  of  the  said  courts."  Was  the  respondent, 
when  he  took  the  affi<lavit  of  Manning,  the  prisoner,  who  was 
brought  before  him  in  liis  office,  as  a  justice  of  the  peac«,  act- 
ing as  an  officer  of  the  superior  court,  within  the  true  intent 
and  meaning  of  the  foregoing  section  of  the  Code,  so  as  to 
subject  iiini  to  the  punishment  of  that  court  for  contempt? 
By  the  3961st  section  of  the  Code,  justices  of  the  peace  and 
constables  are  so  far  recognized  as  officers  of  the  superior 
court  as  to  subject  them  to  be  ruled  in  that  court  in  the  same 
manner  as  sheriffs,  when  they  neglect  or  refuse  to  pay  over 
money  which  they  have  received  or  collected  in  their  official 
capacity;  that  is  the  extent  of  their  recognition  as  officers  of 
the  superior  court,  and  it  required  a  legislative  enactment  to 
do  that,  which  cannot  fairly  be  construed  beyond  the  terms 
thereof.  In  our  judgment  the  superior  court  had  no  legal 
power  or  autliority,  under  the  constitution  and  laws  of  this 
state,  to  punish  the  respondent  for  contepapt  of  tliat  court,  on 
the  statement  of  facts  disclosed  in  the  record,  it  not  apj)earing 
that  the  respondent  ha<l  anything  to  do  with  the  removal  of 
the  prisoner.  Manning,  from  the  jail. 

Let  the  judgment  of  the  court  below  be  reversed. 


Fbancina.  S.  Porter,  plaintiff  in  error,  vs.  Joseph  Allen, 

administrator,  defendant  in  error. 

».  If  sections  2657  and  2660  of  the  Code,  in  so  far  as  they  treat  of  dispens- 
ing with  actual  delivery,  are  not  confined  to  gifts  of  personally,  they  are, 
at  all  events,  inapplicable  to  a  bill  founded  on  section  3189,  to  enforce  a 
voluntary  agreement  for  the  conveyance  of  land,  where  the  bill  charges 
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actual  delivery  of  possession,  and  where  the  evidence  relates  alone  to  that 
kind  of  delivery.  The  burden  is  npon  the  party  asserting  a  gift  to  prove 
it  as  pleaded. 

2.  Where  a  bill  for  specific  performance  does  not  aver  a  purchase,  but  only 
a  gift  with  possession  on  a  good  and  meritorious  consideration,  followed  by 
valuable  improvements  made  on  the  faith  thereof,  it  is  not  competent  to  de- 
cree performance  on  the  basis  of  an  original  agreement  for  value  instead«of  a 
voluntary  agreement.  Valuable  consideration  for  the  agreement  is  not  in- 
volved in  such  a  bill;  and  value  realized,  collaterally  in  other  transactions, 
by  the  donor,  whether  from  the  donee  or  her  kindred,  is  to  be  regarded  only 
in  so  far  as  it  may  have  contributed  to  form  in  the  donor  a  motive  to  the 
gift,  or  in  the  donee  some  meritorious  claim  upon  the  donor*s  bounty. 

3.  To  entitle  the  donee  to  have  such  a  gift  perfected  by  a  conveyance,  it  is 
not  indispensable  that  there  should  be  relationship  by  blood  between  her 
and  the  donor. 

4.  Slight  improvements  and  of  small  value,  provided  they  are  substantial  and 
permanent  in  their  nature,  beneficial  to  the  freehold,  and  such  as  none  but 
an  owner  would  ordinarily  make  upon  the  estate  under  like  circumstance, 
may  constitute  the  improvements  contemplated  by  the  statute:  Code,  sec- 
tion 3189;  but  whether  slight  or  extensive,  they  will  not  serve  unless  of 
real  value,  nor  unless  they  are  made  by  or  for  the  donee  pending  her  pos- 
session, and  upon  the  faith  of  the  parol  gift  sought  to  be  set  up  and  enforced 
by  the  bill. 

5.  What  conditions  must  exist  in  order  to  entitle  a  party  to  call  upon  a  court 
of  equity  to  enforce  the  performance  of  a  voluntary  agreement,  are  fully 
defined  in  section  3189  of  the  Code,  and  therefore  the  test  of  the  right  is 
whether  these  conditions  are  established,  and  not  whether  there  has  been 
such  a  part  performance  as  would  render  it  a  fraud  in  the  donor  not  to  exe- 
cute the  agreement. 

6.  Declarations  of  the  donor  made  after  the  time  of  the  alleged  gift,  and 
while  the  donee  was  in  possession,  are  not  admissible  to  disprove  the  gift, 
although  other  declarations  admitting  the  gift  are  in  evidence  for  the  donee. 

7.  An  offer  by  the  donor,  made  on  the  premises,  to  rent  a  portion  of  the  land 
to  a  former  tenant  for  the  succeeding  year,  is  in  the  nature  of  an  aa  of  own- 
ership, and  is  therefore,  though  dating  after  the  time  of  the  alleged  gift, 
admissible  in  evidence,  to  be  regarded  or  not  by  the  jury  according  as  they 
may  believe  it  accompanied  with  acutal  possession  in  the  donor  or  not 

8.  A  marriage  contract  between  the  donor  and  his  wife,  the  aunt  of  the 
donee,  covering  a  considerable  estate  belonging  to  the  wife,  and  rescrTing 
to  her  a  power  of  disposing  of  it  by  deed  or  will ;  the  fact  that  she  made 
no  will  but  left  the  husband  to  inherit  her  property ;  the  fact  that  shortly 
before  her  death,  and  before  the  time  of  the  alleged  gift,  she  urged  the  has- 
band  to  give  to  her  niece  (the  donee,)  a  plantation,  saying  that  she 
her  to  have  a  home ;  and  the  fact  that  in  response,  the  husband  stated 
intended  to  fit  up  the  property  which  is  now  claimed  in  this  suit,  and , 
it  to  the  niece  before  long,  are  all  competent  evidence  as  ten<ling  to 
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the  probability  and  fitness  of  the  alleged  gift — means  and  motive  on  the 
one  side,  and  merit  on  the  other;  more  especially,  as  the  donor  and  his  wife 
had  no  children  of  their  own,  and  had  brought  up  the  donee  in  their  family 
from  early  childhood,  he  having  for  her  a  strong  jiffection  and  treating  her 
as  a  daughter. 

9.  Services  done,  favors  bestowed,  or  gifts  made,  by  the  donor  to  the  donee's 
parents  and  their  other  children,  are  not  admissible  in  evidence  to  disprove 
the  alleged  gift  to  the  donee  herself  j  the  facts  of  the  case  suggesting  noth 
ing  to  warrant  the  inference  that  the  donor  would  be  the  less  inclined  to 
make  a  provision  for  her  because  of  what  he  had  done  for  her  relations,  but, 
on  the  contrary,  showing  much  stronger  motives  to  a  generous  treatment  of 
her  than  of  them. 

10.  The  donee,  though  the  party  complainant  in  the  bill,  and  notwithstanding 
the  death  of  the  donor,  is  a  competent  witness  in  rebuttal  to  contradict  the 
testimony,  not  only  of  the  administrator,  (defendant  in  the  bill)  but  of  other 
witnesses,  as  to  conversations  had  with  the  donee  after  the  donor's  death. 

11.  The  husband  is  a  competent  witness  for  his  wife  to  support  her  claim  to 
property  in  a  civil  suit. 

Gifts.  Delrvery.  Specific  performance.  Consideration. 
Declarations.  Evitlence.  Witness.  Husband  and  wife.  Be- 
fore  Judge  Hall,  Meriwether  Superior  Court.  November 
Term,  1874. 

Francina  S.  Porter  filed  her  bill  against  Joseph  Allen,  as 
administrator  of  Isaac  Cheney,  deceased,  which,  with  an 
amendment  thereto^  presented,  in  substance,  the  following 
facts : 

On  or  about  September  9th,  1872,  Cheney,  who  was  the 
owner  of  the  Chalybeate  Springs  property,  in  Meriwetlier 
county,  covering  six  hundred  and  forty-four  acres  of  land, 
more  or  less,  and  of  all  the  personalty  therewith  connected, 
for  a  meritorious  consideration,  natural  love  and  affection, 
made  a  p{V*oI  gill  of  the  same  to  complainant,  by  saying  to 
her,  in  the  presence  of  Mrs.  Louisiana  L.  Love,  John  J.  Col- 
lier and  Charles  T.  Porter,  "I  give  to  you  the  Chalybeate 
Springs  pro))erty,  and  appurtenances,  and  furniture  belonging 
to  it.''  He  then  delivered  to  complainant  the  possession 
thereof.  After  said  gift,  Cheney  ceased  to  exercise  any  do- 
minion over  said  property,  but  relinquished  the  same  to  oom- 
plaiuant^and  her  husband.  On  the  faith  of  this  gift,  she  and  her 
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said  husband  made  valuable  improvements  upon  the  property, 
to  tlie  amount  of  $1,000  00,  or  other  large  sum.  Complain- 
ant was  the  niece  of  Cheney's  wife;  was  raised  and  educated 
by  him,  and  was,  in  fact,  treated  as  his  child,  he  having  no 
children  of  his  own.  He  exhibited  towards  her  the  affectioQ 
of  a  father,  and  she  reciprocated  tlie  devotion  of  a  child.     ' 

Mrs.  Cheney,  at  tlie  time  of  her  marriage,  possessed  prop- 
erty to  the  amount  of  $40,000  00,  the  right  to  dispose  of 
which  by  will  she  reserved  by  marriage  contract.  About  one 
month  before  her  death,  during  her  last  illness,  she  appealed 
to  her  husband  to  make  a  provision  for  complainant,  and  he, 
in  the  presence  of  witnesses,  promiseil,  at  an  early  date,  to 
transfer  to  complainant  the  Chalybeate  Springs  property.  On 
account  of  this  promise,  Mrs.  Cheney  refrained  from  devising 
to  complainant  her  own  separat'C  estate,  or  at  least  so  much 
thereof  as  would  have  been  equal  in  value  to  the  property 
aforesaid.  This  constituted  a  strong  moral  obligation  upon 
Cheney  to  give  to  complainant  said  property,  and  was  a  valu- 
able and  meritorious  consideration  for  the  aforesaid  gift. 

After  the  completion  of  the  education  of  complainant,  she 
returned  to  the  family  of  Cheney,  and  devoted  herself  to  the 
charge  of  his  domestic  afiairs  and  to  ministering  to  the  wants 
of  his  invalid  wife.  During  the  years  that  he  had  the  man- 
agement of  the  springs,  she  assisted  in  entertaining  such 
young  ladies  as  were  visitors  there,  and  in  the  general  man- 
agement of  the  domestic  department  thereof.  These  services 
were  valuable  to  Cheney,  were  appreciated  by  him,  and  con- 
stituted an  inducement  to  said  gift. 

Cheney  died  in  December,  1872,  intestate,  leaving  no  .wife 
or  children  or  representatives  of  children.  Hi9  wife  died 
several  months  previous  thereto.  He  left  real  estate  in  the 
county  of  Talbot,  which  he  acquired  by  virtue  of  his  marital 
rights,  of  the  value  of  $25,000  00,  and  also  personal  pro|)erty 
of  great  value.  The  defendant  procured  letters  of  adminis«* 
tration  upon  his  estate,  and  has  commenced  an  action  of  ^ect- 
ment  for  the  Chalybeate  Springs  property  against  complain- 
ant, her  husband,  and  their  tenants. 
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Waiving  all  discovery,  complainant  prays  that  the  afore- 
said action  of  ejectment  be  enjoined ;  that  the  defendant  be  re* 
strained  from  interfering  with  her  possession  of  the  proj)erty 
aforesaid  ;  that  he  be  specifically  decreed  to  convey  to  her  by 
proper  instmment  the  title  to  the  same,  and  that  she  may 
ha^e  such  further  relief  as  the  nature  of  her  case  may  require. 

The  answer  of  defendant  was,  in  brief,  as  follows:  Admits 
that  Cheney  was  the  owner  and  in  possession  of  the  property  in 
controversy  on  September  9th,  187*2,  whicli  he  alleges  to  be 
of  the  value  of  $20,000  00,  constituting  about  one-half  of 
the  intestate's  estate ;  denies  that  Cheney,  on  that  day,  or  at 
any  other  time,  gave  said  property  to  complainant  by  verbal 
gift  or  in  any  other  manner,  or  that  he  ever  placed  her  in  pos- 
session of  the  same  under  sai<I  pretended  gift;  alleges  that  said 
property  was  rented  to  one  Harris  during  the  year  1872,  but  in 
the  mouth  of  August  the  contract  was  cancele<],  and  Cheney  then 
placed  complainant  and  her  husband  in  possession  thereof,  as 
his  agents,  for  the  purpose  of  taking  care  of  the  same;  ad- 
mits that  the  intestate  left  neither  wife  nor  children,  nor  tho 
representatives  of  chihiren,  but  asserts  that  his  next  of  kin 
are  nine  brothers  and  sisters,  and  the  representatives  of  two 
deceased  sisters,  and  that  most  of  his  sisters,  and  the  children 
of  those  dead,  are  in  indigent  circumstances. 

Soon  after  the  death  of  the  intestate,  John  L.  Cheney, 
Aquilla  J.  Cheney  and  this  defendant,  obtained  temporary 
letters  (rf  administration  upon  his  estate,  and  at  the  March 
term,  1873,  of  the  court  of  ordinary  of  Talbot  county,  per- 
manent letters  issued  to  the  latter.  Ui>on  the  grant  of  the 
temporary  letters  afor&sai(T  the  defendant  and  his  associates 
Tvent  to  the  proj)erty  in  controversy  for  the  |)urpose  of  taking 
possession  thereof.  The  object  of  their  visit  being  explained 
to  the  husband  of  complainant,  he  manifested  great  concern, 
and  inquired  if  it  was  intended  to  turn  him  out,  remarking 
that  if  it  was  done  he  was  ruined.  In  consideration  of  his 
distress  and  of  the  kind  feelings  entertained  by  the  defendant 
and  his  associates  to  him  and  the  complainant,  they  proposed 
tck  rent  to  them  for  the  year  1873,  the  private  residence  at  the 
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springs  formerly  oocupiecl  by  the  int'eslate,  the  store- house  and 
all  the  plantation  with  the  exception  of  about  twenty  acres, 
asking  in  return  only  that  they  would  give  their  personal  ser- 
vices in  taking  care  of  the  property.  This  proposition  was 
accepted,  apparently  with  gratitude,  complainant's  husband 
stating  that  if  he  was  successful  in  the  management  of  the 
property  it  would  be  worth  to  his  wife  about  as  much  as  one 
share  of  the  estate.  On  the  following  morning  this  contract 
was  reduced  to  writing,  an  additional  clause  added,  to  the  effect 
that  Charles  T.  Porter,  complainant's  husband,  was  to  be  paid 
$200  00  for  the  completion  of  certain  repairs  and  improve- 
ments upon  a  store-house,  which  had  already  been  commenced 
by  him,  and  signed  by  the  respective  parties  thereto.  This 
instrument  was  then  placed  in  the  iron  safe  at  the  hotel,  to 
which  Porter  and  this  defendant  each  had  a  key.  A  copy  is 
not  hereto  attached  because  defendant  is  refused  access  to  said 
safe.  This  contract  was  explained  to  com|>laiuaiit  and  she 
made  no  objection  thereto,  but  professed  to  be  thankful  for 
what  the  defendant  and  his  associates  had  done  for  her.    She 

• 

set  up  no  title  of  any  kind  in  herself.  She  stated  that  she 
knew  her  uncle  Cheney  would  have  given  her  something  if 
he  had  died  in  his  right  min<l.  Under  this  contract  between 
defendant  and  his  associates  and  Charles  T.  Porter,  the  latter 
fraudulently  obtained  possession  of  the  ^ntire  pro|)erty. 

As  to  the  improvements  placed  upon  said  pro{>erty  after  tlie 
date  of  the  pretended  gifl,  defendant  alleges  them  *to  have 
been  of  the  most  trivial  character,  to-wit :  the  removal  of  the 
body  of  an  old  store-house  which  said  Porter  stated  to  de- 
fendant he  did  as  the  agent  of  Cheney.  This  defendant  and 
his  associates  agreed  to  pay  to  him,  at  his  request,  $200  00  as 
compensation  for  said  removal,  and  for  the  completion  of  said 
building.  Beyond  this  the  improvements  were  only  such  as 
were  absolutely  necessary  for  the  cultivation  of  the  laud,  and 
at  a  high  valuation,  not  worth  $100  00. 
.  Defendant  admits  the  relationship  by  affinity  of  complain- 
ant to  the  intestate;  also  that  Cheney  received  a  hand^nie 
property  by  hb  marriage ;  also  that  he  took  complainant  when 
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ten  or  twelve  years  of  age  ami  educated  and  supported  her, 
but  denies  tliat  he  entertained  towards  her  the  affection  of  a 
parent  to  a  child.  From  his  conduct  in  another  instance  de- 
fendant suggests  that  he  would  have  given  to  her,  in  addition 
to  her  education  and  support,  $1,000  00  if  he  had  not  previ- 
ously done  so.  But  to  suppose  that  lie  would  liave  given  her 
the  property  in  controversy,  constituting  one-half  of  his  estate, 
would  be  to  charge  him  with  not  being  just,  for  it  would  have 
left  him  unable  to  have  paid  his  debts. 

Denies  the  charges  as  to  the  services  rendered  by  complain- 
ant in  the  management  of  the  springs,  and  in  attention  to  her 
sick*  aunt,  Mrs.  Cheney;  admits  that  Cheney  left  a  consider- 
able estat^in  Talbot  county,  but  alleges  that  the  lands  there 
only  sold  for  $4,400  00,  but  the  precise  amount  of  the  proceeds 
of  the  sale  of  the  personalty  he  is  unable  to  state.  Charges 
that  if  such  false  and  fraudulent  claims  as  this  are  allowed, 
the  estate  will  prove  insolvent.  Defendant  also  pleads  the 
statute  of  frauds. 

He  further  alleges  that  the  property  in  controversy  is  worth 
for  rent,  annually,  the  sum  of  $2,500  00;  that  his  intfstate 
dieil  in  possession  thereof,  and  that  defendant  is  therefore  en- 
titled to  recover  the  same,  with  rents,  for  the  purposes  of  ad- 
ministration. 

Insisting  upon  tli^se  matters,  by  way  of  cross-bill,  and 
waiving  all  discovery,  he  prays  that  the  complainant  may  be 
decreed  to  surrender  the  possession  of  the  aforesaid  premises, 
to  ac»count  for  mesne  profits,  and  that  he  may  have  such  other 
relief,  etc. 

To  the  cross-bill,  complainant, replied,  in  substance,  as  fol- 
lows: She  denies  that  Cheney's  estate  will  be  insolvent  if  it 
loses  the  property  in  controversy,  but  alleges  that  after  the 
payment^of  all  debts  there  will  be  a  large  surplus  for  distri- 
bution. She  denies  that  such  proi)erty  is  worth  $2,500  00, 
annually,  for  rent,  but  asserts  the- same  to  be  worth  not  more 
than  $500  00  per  annum.  Denies  that  Cheney  died  in  pos- 
session of  the  same,  and  asserts  that  the  possession  thereof 
was  in  her  under  the  gift  aforesaid.     Alleges  the  improve- 
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ments  placed  on  the  proi)erty  to  liave  been  reasonably  woriU 

$1,600  00. 

The  evidence  introduced  npon  the  trial  was  voluminous. 
It  is  omitted  here  as  unneces^sary  to  an  understanding  of  the 
decision  beyond  what  is  set  forth  in  the  motion  for  a  new  trial. 

The  jury  found  for  the  complainant,  and  directed  tliat  the 
property  in  controversy  be  conveyed  to  her  by  the  defendant. 

The  defendant  moved  for  a  new  trial  on  the  following 

grounds,  to- wit: 

1st,  2d,  3d.  4th,  5th.  Because  the  verdict  was  contrary  to 

the  evidence,  law,  and  charge  of  the  court. 

6th.  Because  the  court  erre<l  in  charging  the  jury  as  fol- 
lows: "The  burden  is  on  the  complainant  to  prove  that  Isaac 
Cheney  made  the  gift  alleged  in  the  bill.  Ta  constitute  a 
valid  gift,  there  must  be  intention  to  give  by  the  clon^^r,  ac- 
ceptance by  the  donee,  an<l  delivery  of  the  article  given,  or 
some  act  accepted  by  the  law  in  lieu  thereof;  if  the  donation 
be  of  sul>stantial  benefit,  the  law  presumes  acceptance,  unless 
the  contrary  be  shown.  Actual  manual  delivery  is  not  essen- 
tial to  the  validity  of  a  gift.  Any  act  which  iiidii-ates  a  re- 
nunciation of  dominion  by  the  donor,  and  the  transfer  of  do- 
minion to  the  donee  is  constructive  delivery," 

7th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  Dr.  J.  L.  Cheney,  and  others,  that  they  heard  Mr.  Cheney 
say,  a  short  time  before  he  started  to  Flori«la,  that  he  was  go- 
ing to  return  in  time  to  attend  the  sheriff's  sale  in  Talbot 
county,  on  the  first  Tuesday  in  December,  1872,  and  pur- 
chase the  Stephenson  place  as  a  home  for  Mrs.  Porter. 

8th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  James  Woodard,  conversations  had  with  Mr.  Cheney  at 
the  springs  in  October,  1872,  in  which  Cheney  said  that  he 
wanted  Woodard  to  remain  with  him  at  the  place  next  year, 
and  that  he  intended  to  run  the  springs  in  1873. 

9th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  John  Warner  that  he  heard  Cheney  say,  in  October,  1872, 
that  he  intended  to  run  the  springs  in  1873. 

lOth.  Because  the  court  refused  to  allow  defendant  to  prove 


ATLANTA,  JULY  TERM,  1876.  631 

Porter  vs,  Allen. 

by  Dr.  Pope  that,  in  November,  1872,  l»e  heiwd  Mr.  Cheney 
say  that  he  was  going  to  take  charge  of  the  springs,  and  refit 
them;  that  he  considered  tlieni  his  most  valuable  property; 
and  invited  him  to  come  there  with  his  family,  in  the  sum- 
mer of  1873. 

11th.  Because  the  court  charged  the  jury  as  follows:  "The 
complainant  claims  that  there  was  a  valuable  consideration 
for  thtf  gift;  she  claims  that  she  rendered  valuable  services  to 
Mr.  Cheney,  in  waiting  on  and  caring  ft)r  his  wife.  If,  from 
the  evidence,  you  believe  that  complainant  rendered  services 
for  Cheney  in  waiting  upon  and  caring  for  his  wjfe,  and  if 
you  believe  from  the  evidence,  that  in  consideration  of  such 
services,  Mr.  Cheiiey  gave  the  springs  to  complainant,  and 
she  went  into  possession  under  the  gift,  and  if  you  believe 
from  the  evidence  that  such  compensation  was  not  inadequate, 
the  complainant  would  be  entitled  to  specific  |>erformance. 
But  if  you  believe  from  the  evidence  that  Mr.  Cheney  did  not 
give  the  springs  place  to  complainant,  or  if  he  did  give  it,  that 
complainant  did  not  render  the  services,  or  if  she  did,  that 
the  gift  was  not  made  by  Mr.  Cheney  in  c(msi<leration  thereof, 
or  if  it  was,  that  such  consiileration  was  inadequate,  the  com- 
plainant would  not  be  entitled  to  a  specific  performance  of  the 
gifl  thus  made,  unless  it  is  founded  on  some  other  consider- 
ation." 

12th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  James  Vernay,  that  on  the  30th  of  October,  1872,  he  en- 
tered into  a  partnership  with  Isaac  Cheney  to  carry  on  a  livery 
stable  business  at  the  Chalybeate  Springs  in  1873,  and  that 
Cheney  was  to/urnish  him  a  house  to  live  in  at  the  S])rings, 
and  said  he  intended  to  improve  the  springs  so  as  to  make 
them  a  first-class  watering  place. 

13th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "If  the  jury,  from  the  evidence,  shall  believe  that 
Cheney  made  a  verbal  gifl  of  the  springs  place  to  complain- 
ant, and  put  her  in  possession  of  the  same,  and  she  has  made 
valuable  improvements  upon  the  faith  thereof,  and  that  com- 
plainant was  the  niece  of  his  wife,  and  that  was  the  only  re- 
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lationship  between  them,  such  gift  is  without  consideration, 
and  equity  will  not  decree  specific  performance  of  the  same." 

14th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "If  the  jury,  from  the  evidence,  shall  believe  that 
Cheney  did  give  the  springs  property  by  parol  to  complain- 
ant, and  gave  her  possession  upon  a  meritorious  consideration, 
yet  if  the  proof  shows  that  she  has  made  slight  improvements 
on  the  place,  and  that  the  same  are  of  small  value,  then  she 
is  not  entitled  to  the  relief  praye*!  for." 

15th.  Because  the  court  charged  the  jury  as  follows:  "If, 
at  the  mi^rriage  of  Isaac  Cheney  and  his  wife,  they  entered 
into  a  marriage  settlement,  in  which  was  secured  to  Mrs. 
Cheney  the  right  to  dispose  of  property  therein  mentioned, 
either  by  deed  or  will,  and  before  the  death  of  Mrs.  Cheney, 
Mr.  Cheney  agreed  with  her,  in  consideration  that  she  would 
not  dispose  of  such  property,  that  he  would  give  the  S|)rings 
to  complainant,  and  if  by  reason  of  such  agreement,  Mrs, 
Cheney  did  not  dispose  of  such  property  by  will  or  deed,  and 
if,  in  pursuance  of  such  agreement,  Mr.  Cheney  made  to  com- 
plainant the  parol  gift  stated  in  the  bill,  then  the  complain- 
ant will  be  entitled  to  specific  performance,  if  you  believe 
from  the  evidence  that  the  consideration  was  not  inadequate. 
But  if,  from  the  evidence,  you  believe  that  Cheney  did  not 
make  such  agreement,  or  if  he  did,  that  tlie  consideration  was 
not  that  Mrs.  Cheney  was  not  to  dispose  of  the  proi)erty, 
then  complainant  will  not  be  entitled  to  a  specific  perform- 
ance of  tiie  gift,  if  made,  unless  it  is  founded  on  some  other 
cofnsideration." 

16th.  Because  the  court,  over  the  objection  of  defendant's 
counsel,  allowed  complainant,  in  rebuttal,  to  testify  as  follows: 
She  was  at  the  springs  in  December,  1872,  when  the  admin- 
istrators came  there;  never  agreed  to  give  up  the  possession 
of  the  property,  nor  authorized  any  one  to  do  so.  The  ad- 
ministrators said  nothing  to  her  about  giving  up  possession* 
No  conversation  took  place  between  the  administrators  and 
witness  concerning  the  property.  She  did  not  on  any  oooa* 
sioh  express  herself  to  said  administrators  as  thankful  for  be: 
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ing  permitted  to  reinain  on  the  place  during  1873.  Did  not 
say,  on  the  7th  or  8th  of  December,  1872,  at  the  late  resi- 
dence of  Isaac  Cheney,  in  the  presence  of  Edward  P.  Mar- 
tin, that  she  was  ruined  if  Mr.  Cheney  left  no  will,  being  leflb 
without  a  home  or  means  of  subsistence,  or  words  to  tliat 
effect.  On  the  7th  or  8th  of  December,  did  not  say,  in  the 
presence  of  Dr.  Joseph  Stephenson  and  his  wife,  at  the  resi- 
dence of  the  late  Mr.  Cheney,  that  if  said  Cheney  had  not 
done  more  for  her  than  she  knew  of,  she  was  ruined.  Said 
nothing  to  either  of  them  in  reference  to  the  will  of  Isaac 
Cheney.  Did  not,  on  either  of  the  aforesaid  days,  say  in  the 
presence  of  Alfred  Patrick  and  his  wife,  or  either  of  them, 
that  it  was  an  awful  thing,  and  she  would  be  obliged  to  go 
down,  or  that  if  she  could  have  gone  to  him  and  put  a  pen 
in  his  hand,  it  would  all  have  been  right.  (The  court  re- 
stricted witness  to  the  statement  of  facts  which  transpired  sub- 
sequent to  the  death  of  Mr.  Cheney.) 

17th.  Because  the  court  allowed  complainant  to  read  in  evi- 
dence a  marriage  contract,  made  and  entered  into  by  and  be- 
tween Isaac  Cheney  and  Matilda  T.  Justice,  his  wife,  on  the 
18th  of  January,  1838,  in  which  the  right  was  reserved  to  Mrs. 
Cheney  to  dispose  of  the  property  therein  specified  by  deed 
or  will. 

18th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "Nothing  is  part  performance  which  does  not  place 
the  party  seeking  specific  execution  in  such  a  situation  as  to 
render  it  fraudulent  in  the  other  party  not  to  execute  his 
agreement.'' 

19(h.  Because  the  court  refused  to  give  the  following  re- 
quest in  charge:  *'If  the  jury  shall  believe,  from  the  evi- 
dence, that  Cheney  and  his  wife,  prior  to  their  marriage,  en- 
tered into  a  marriage  settlement,  in  which  Mrs.  Cheney  re- 
served the  right  to  dispose  of  a  portion  of  the  property  therein 
mentioned,  either  by  deed  or  will,  the  proof  of  such  contract 
does  not  of  itself  furnish  evidence  to  show  that  the  gift  al- 
lied in  the  bill  is  founded  upon  a  valuable  or  meritorious 
consideration." 

•   Vol.  uv.  41. 
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20th.  Because  the  court  allowed  complainant  to  prove^  by 
Mrs.  Edwards,  a  conversation  between  Mr.  Cheney  and  Mrs. 
Cheney,  in  which  Mr.  Cheney  promised  Mrs.  Cheney  that 
he  would  give  the  springs  place  to  Mrs.  Porter,  as  soon  as  he 
could  have  them  fixed  up.  This  conversation  was  about  one 
month  prior  to  the  death  of  Mrs.  Cheney. 

21st.  Because  the  court  refused  to  allow  defendant  to 
prove,  by  James  Warner,  that  the  last  interview  he  had  with 
Mr.  Cheney  was  in  the  office  of  the  hotel,  at  the  springs,  on 
the  night  of  the  27th  of  October,  1872,  the  day  before  he 
started  to  Florida ;  that  Cheney  stated  that  he  wanted  him 
(Warner)  to  remain  at  the  springs  place  during  1873,  saying 
that  he  (Warner)  could  have  choice  of  any  land  on  the  place, 
that  he  (Cheney)  did  not  want  to  rent  his  land  on  that  place 
to  free  negroes. 

22d.  Because  the  court  refused  to  allow  defendant  to  prove, 
by  George  Elder,  that  Mr.  Cheney  8upix)rted  John  Love  and 
his  family  for  a  long  while  after  he  married  the  mother  of 
complainant. 

23d.  Because  the  court  allowed  Charles  T.  Porter,  the  hus- 
band of  complainant,  to  testify  in  said  case. 

The  court  ordered  a  new  trial  on  the  1st,  2d,  3d,  4th,  5tb, 
7th,  8th,  9th,  iOth,  12th,  18th,  15th  and  18th  grounds  of  the 
motion.  To  this  ruling  complainant  excepted.  The  defend- 
ant excepted  because  the  motion  was  not  also  sustained  on  the 
6th,  11th,  16th  and  17th  grounds. 

The  case  was  tried  before  Judge  Buchanan,  and  the  moUoa 
for  new  trial  was  heard  by  Judge  Hall. 

George  L.  Peavy  ;  W.  B.  Hill  ;  Willis  &  WusLis. 

.for  complainant. 

E.  H.  WoRRiLL ;  John  W.  Park,  for  defendant 

Bleckley,  Judge. 

^  The  opinion  of  the  court  is  very  fully  and  minutely  stated 
.in  the  head-notes,  and  the  same,  taken  in  connection  with  tbe 
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reporter's  statement  of  the  facts,  will  be  understood  witliout 
further  elaboration. 
Judgment  affirmed. 


The  Scofield  Rolling  Mill  Company  d  al,  plaintiffs 
in  error,  vs.  The  State  of  Georgia,  defendant  in  error. 

(Blbcklbt,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  An  aggregate  corporation  can  only  act  thrpugh  and  by  agents.  It  deals 
with  the  world  through  its  agents;  it  can  deal  in  no  other  way. 

2.  Such  a  corporation  can  commit,  and  does  commit'  frauds ;  if  so,  it  commits 
the  frauds  through  the  agents,  for  it  can  commit  it  in  no  other  way. 

3.  It  is,  therefore,  bound  by  the  fraudulent  conduct  of  its  agents,  engaged  in 
its  business  and  on  that  line  of  the  business  where  it  puts  such  agent  to 
work.  All  deceit,  misrepresentation,  falsehood,  in  the  course  of  that  bu- 
siness, whereby  anybody  is  cheated,  the  corporation  is  responsible  for. 

4.  If  such  fraudulent  conduct  passes  the  verge  of  a  civil  wrong  and  becomes 
a  public  crime,  is  the  corporation  responsible,  and  in  what  cases,  under  what 
circumstances,  and  to  what  extent?     Quan  ! 

5.  The  state,  so  far  as  her  mterest  in  the  Western  and  Atlantic  Railroad  is  con- 
cerned, acts  through  agents,  and  notice  of  fraud  to  her  agent  in  the  line  of 
his  business,  is  notice  to  the  state ;  and  collusion  of  its  agent  with  another's 
agent,  both  principals  being  otherwise  innocent,  would  bar  the  state's  right 
to  recover,  if  her  agent  was  dealing  with  the  other's  agent  within  the  scope 
of  his  authority. 

6.  If  the  treasurer  of  the  state  road,  who  paid  money  to  the  treasurer  of  the 
Rolling  Mill  Company,  colluded  with  him  or  had  knowledge  of  his  fraud, 
the  state  would  be  estopped ;  aliter  if  any  other  subordinate  agent  so  had 
knowledge  and  colluded. 

7.  When  a  witness  of  the  plaintiff  testifies  from  recollection  to  a  matter  capa- 
ble of  certain  ascertainment  by  measurement,  and  after  the  trial  by  the  jury, 
but  pending  the  motion  for  a  new  trial,  makes  an  accurate  measurement,  and 
swears  that  he  was  mistaken  in  his  testimony,  and  the  testimony  is  very  ma- 
terial, and  probably  largely  influenced  the  verdict,  and  the  discrepancy  be- 
tween his  testimony  before  the  jury  and  his  affidavit  very  great,  and  where 
this  witness  had  been  the  agent  of  plaintiff,  engaged  in  this  very  work,  meas- 
ured at  the  instance  of  the  defendant,  who  swears  this  ififormation  has  come 
to  his  knowledge  since  the  trial,  and  who  produces  the  sworn  affidavit  of 
plaintiff's  witness  and  another,  to  the  measurement — ^a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  will  be  granted,  the  facts  showing  no 
want  of  diligence  on  defendant's  part. 
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Corporations.  Principal  and  agent.  TorU.  State.  Frauds, 
Estoppel.  New  trial.  Newly  discovered  evidence.  Mistake. 
Before  Judge  Hopkins.  Fulton  Superior  Court  October 
Term,  1874. 

When  this  case  was  called,  it  was  announced  to  the  coort 
that  the  property  of  the  Scofield  Rolling  Mill  Company  had 
been  placed  in  the  hands  of  a  receiver  at  the  instance  of  its 
creditors,  on  a  bill  filed  against  it;  that  these  creditors  were 
largely  interested  in  this  litigation  ;  that  they  were  represented 
by  Lochrane  &  Milledge,  counselors  at  law,  and  asked  to  be 
heard  through  said  counsel  upon  the  argument.  This  the 
court'permitted. 

The  case  is  su£Sciently  reported  in  th^  opinion. 

D.  F.  &  W.  R.  Hammond  ;  B.  H.  Hill  &  Sox ;  Loch- 
bane  &  Milledge,  for  plaintiffs  in  error. 

N.  J.  Hammond,  attorney  general ;  John  T.  Glenn,  so- 
licitor general ;  P.  L.  Mynatt  ;  Peeples  &  Howell,  for  the 
state. 

Jackson,  Judge. 

This  suit  was  brought  by  the  state,  under  an  act  of  the  general 
assembly,  approved  on  the  15th  of  December,  1871.  That  act 
provides  that  *<  money  or  property  stolen  from  the  state  or  the 
Western  and  Atlantic  Railroad,  or  fraudulently  or  unlawfully 
detained  from  the  same,  and  any  money  or  property  of  which 
the  said  road  or  the  state  may  have  been  in  any  manner  de- 
frauded, or  which  is  unlawfully  detained  from  the  same,  or 
that  may  hereafter  be  in  any  manner  unlawfully  detained, 
may  be  recovered  from  the  person  perpetrating  the  fraud  or 
guilty  of  the  conversion,  or  from  any  person  or  persons  or  cor- 
poration into  whose  possession  the  same  or  the  fund  may  be 
traced  by  competent  proof  (except  persons  taking  hoxka  fide 
for  value,  without  notice  of  the  fraud,)  by  a  proceeding  upon 
petition  filed  by  the  solicitor  general,  upon  the  information  of 
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any  citizen,  iu  the  superior  court  of  the  county  where  the  de- 
fendant resides,  if  a  resident  of  this  state,  and  the  person 
prosecuting  said  suit  sliall  receive  such  compensation  for  him- 
self and  his  counsel,  and  no  more,  as  the  court  may  think 
ec£ui table  and  just,  aud  to  be  paid  out  of  the  recovery,  and 
not  otherwise,  under  order  of  the  court." 

Under  this  statute  the  solicitor  general  of  the  Atlanta  cir- 
cuit filed  an  information  against  the  Scofield  Rolling  Mill 
Company,  and  Lewis  Scofield,  William  D.  Cook  and  Asa  L. 
Harris,  and  alleged  that  "the  defendants  defrauded  the  state 
of  Georgia,  and  unhiwfully  and  fraudulently  detain  from  the 
same  the  sura  of  §57,166  00,  besides  interest,  in  this,  that  here- 
tofore, to- wit:  on  the  15th  day  of  January,  in  the  year  1870, 
aud  at  divers  times  from  that  day  till  the  first  day  of  February, 
1871,  the  said  Scofield  Rolling  Mill  Company  unlawfully  and 
fraudulently  collected  from  the  treasury  of  the  Western  and 
Atlantic  Railroad,  (said  road  being  then  and  there  the  prop- 
erty of  the  state  of  Georgia,)  and  from  the  treasury  of  said 
state,  the  sum  of  $47,600  00  for  five  hundred  and  sixty-two 
tons  of  railroad  iron  rails,  pretended. to  have  been  furnished 
by  the  said  company  to  the  Western  and  Atlantic  Railroad, 
but  not  furnished  in  point  of  fact,  but  being  in  excess  over 
and  above  rails  which  were  actually  furnished  to  the  said  road, 
and  the  said  defendants,  Scofield,  Cook  and  Harris,  assisted  in 
the  perpetration  of  said  fraud."  Then  follow  similar  charges 
for  spikes  and  fish^bar  iron,  amounting  in  all  to  the  sum  first 
mentioned.  It  will  be  seen  that  the  statute  authorizes  a  re- 
covery :  first,  for  money  or  property  stolen  from  the  road ; 
secondly,  for  money  or  property  fraudulently  or  unlawful- 
ly detained  from  the  same ;  thirdly,  for  any  money  or  prop- 
erty of  which  the  road  may  have  been  in  any  ruanner  de- 
frauded;  and  that  this  recovery  may  be  had  from  the  person 
perpetrating  the  fraud,  or  guilty  of  the  conversion,  or  from 
any  person  or  persons,  or  corporation,  into  whose  possession 
the  same  or  the  fund  may  be  traced  by  competent  proof.  Then 
follows  an  exception  in  favor  of  "  persons  taking  bona  fide 
for  value,  without  notice  of  the  fraud."     It  will  be  seen,  also, 
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that  the  statute  is  very  broad  and  comprehensive,  designed  to 
embrace  all  concerned  in  any  manner  in  defrauding  the  rail- 
road and  the  state.  The  information  charges  that  the  Rolling 
Mill  Company  did  defraud  the  state,  and  does  fraudulently 
and  unlawfully  detain  a  large  amount  of  money  from  the 
state,  and  that  the  other  defendants  assisted  in  the  fraud. 

1.  Some  criticism  was  made  in  the  argument  upon  the  act 
and  the  manner  in  which  the  suit  is  brought,  and  it  was  urged 
that  the  word  "person"  does  not  embrace  corporations  in  its 
purview,  except  where  the  fund  is  traced  into  the  possession 
of  the  corporation.  Stress  was  laid  upon  the  fact  that  the 
act  only  mentions  corporations  in  connection  with  the  posses- 
sion of  the  funds  of  the  road ;  but  the  Code  expressly  declares 
that  the  word  "  person  "  in  a  statute  does  embrace  corporations. 
Therefore,  we  think  the  suit  is  properly  brought  against  the 
corporation,  and  that  the  allegation  that  this  corporation,  the 
Rolling  Mill  Company,  defrauded  the  road  and  fraudulently 
and  unliiwfully  collected  from  it,  and  unlawfully  and  fraudu- 
lently detains  from  the  state  to  which  it  belonged,  the  sura  of 
money  averred,  amply  sufficient,  under  the  statute,  to  sustain 
a  suit  against  this  corporation.  It  was  argued,-  in  order  to 
support  the  view  of  the  statute  taken  by  counsel  for  the  plain- 
tiff in  error,  that  a  corporation  cannot  commit  a  fraud ;  that 
its  agents  are  never  authorized  to  commit  frauds ;  that  when 
they  do  they  act  without  the  scope  of  authority  conferred 
upon  them,  and  hence  do  not  bind  the  corporation.  We 
think  this  position  wholly  untenable.  An  aggregate  corpo- 
ration is  an  artificial  person  which  can  act,  and  does  act,  alone 
through  agents.  It  deals  with  other  corporations  and  with 
natural  persons  by  its  agents ;  it  can  deal  with  the  world  in 
no  other  way.  It  lives,  breathes,  moves  only  through  its 
agents.  It  thinks,  plans,  feels  through  these  agents.  It  is  a 
trite  remark  that  a  corporation  has  no  soul ;  however  tliat 
may  be,  it  certainly  has  motives  which  govern  its  conduct. 
These  motives  are  expressed — manifested  by  the  words  and 
the  actions  of  its  agents.  It  talks,  and  deals,  and  trades 
through  them.     It  makes  honest  contracts  or  unconseientiaas 
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bargains  through  them.  It  cannot  live  a  moment  without 
them.  They  are  its  brains^  its  heart  and  its  bauds.  All  its 
functions  lye  performed  by  them,  and  all  (he  objects  of  its 
creation  by  the  state  would  fail  without  them. 

2,  3.  Can  a  corporation,  thus  alone  acting  through  agents 
commit  fmud?  Surely  it  can?  It  does  commit  fraud  just 
as  natural  persons  do.  The  books  are  full  of  such  frauds. 
How  does  it  commit  them?  Only  through  and  by  agents, 
because  it  trades  and  deals  only  through  them.  Is  it  respon- 
sponsible  for  its  frauds  ?  Surely  it  is.  It  cannot  be  that  this 
artificial  person  is  the  only  being  in  the  state  wholly  irrespon- 
sible for  fraud!  It  cannot  be  that  it  can  send  out  agents  to 
trade  and  traffic  with  mankind  for  it,  and  if  the  agent  thus 
sent  out  by  it  cheats  and  defrauds  men,  that  it  can  repudi- 
ate the  conduct  of  the  agent,  and  tell  the  world  that  the  act 
was  unauthorized,  you  must  look  to  my  agent,  when  the 
agent  is,  perhaps,  a  man  of  straw,  wholly  irresponsible,  un- 
able to  respond  to  the  person  wronged  and  cheated!  We 
must,  therefore,  hold,  upon  principle,  that  a  corporation  is 
bound  by  the  fraudulent  conduct  of  its  agents,  engaged  in  its 
business,  and  in  that  line  of  business  upon  which  it  puts  its 
agent  to  deal  with  the  world.  All  deceit,  misrepresentation, 
falsehood,  fraud,  in  the  course  of  that  business,  whereby  any 
other  corporation  or  any  natural  person  is  cheated  by  the 
agent,  is  the  act  of  the  principal,  the  corporation,  and  the  cor- 
poration is  responsible  therefor.  Authority  abundantly  sus- 
tains principle  in  the  conclusion  to  which  this  irresistible 
logic  leads:  Code,  sections  2199,  2200,  2201;  18  Georgia, 
412;  6  Ibid.f  44;  36  Ibid,,  669.  Indeed,  in  the  common 
transactions  of  life,  in  the  ordinary  relations  of  principal  and 
agent,  the  same  rule  exists — the  principal  is  bound  for  the 
fraud  of  the  agent  within  the  scope  of  his  authority  and  on 
tiie  line  of  his  business.  Much  more  ought  the  principal  to 
be  bound  by  the  agent,  if  that  agent  be  the  agent  of  a  corpo- 
ration, for  the  simple  reason  that  any  other  principal  may  act 
for  himself — a  corporcUion  can  never  act  except  through  its 
agent.    If  I  am  in  the  habit  of  sending  my  servant  to  a  store 
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to  trade  for  me^  and  he  buy  gdods  for  himself^  and  have  them 
charged  to  me^  I  am  responsible.  If  the  merehaDt  be  in  the 
habit  of  sending  out  his  clerk  to  collect  his  acoountSy  and  I 
pay  the  clerk,  whether  the  merchant  receive  the  proceeds,  the 
money  I  pay  the  clerk,  or  not,  the  account  is  paid,  and  I  am 
released.  In  these  cases,  the  merchant  could  have  done  his 
own  collecting,  and  I  my  own  trading,  but  we  acted  through 
agents,  and  are  responsible.  Can  it  be  pretended  that  if  the 
customer  were  a  corporation,  which  bought  by  an  agent,  or 
the  merchant  a  corporation,  which  did  its  collections  by  an 
agent,  that  such  corporation  would  not  be  responsible?  A 
corporation  is  clothed  by  the  law  of  ita  creation  and  being 
with  many  privileges  and  immunities  and  franchises,  but  it  is 
not  excepted,  and  ought  not  to  be  excepted,  from  the  opera- 
tion of  the  common  law  of  principal  and  agent.  Oo  the 
contrary,  speaking  in  this  sentence  for  myself,  I  think  it 
ought  to  be  held  to  a  more  rigid  accountability  for  the  con- 
duct of  its  agents  tlian  ordinary  principals,  because  its  agents 
are  its  organs  of  sense,  through  which  alone  it  can  see,  talk 
and  act;  and  if  they  be  cross-eyed  and  see  double,  and  false- 
tongued  and  talk  deceitfully,  and  l^t-handed  and  strike  fraud- 
ulently, it  ought  to  be  responsible  for  its  own  double-dealing, 
deceit  and  fraud. 

4.  To  the  extent  of  holding  the  corporation  responsible  for 
the  fraudulent  conduct  of  all  its  agents  in  the  course.of  the 
business  entrusted  to  them,  respectively,  the  chief  justice  and 
myself  are  thoroughly  agreed,  if  the  fraud  does  not  pass  the 
verge  of  a  civil  wrong  and  become  a  public  crime.  Where 
it  does  pass  that  boundary,  he  is  inclined  to  think  that  the 
responsibility  of  the  corporation  ceases,  whereas,  my  own  mind 
is  strong  in  the  conviction  that  in  many  cases  it  does  not  oeaseL 
We  have,  therefore,  agreed  to  put  that  proposition  in  the  fbriu 
of  a  question  for  the  investigation  of  the  profession,  ^d  to 
ask,  is  the  corporation  responsible  for  such  fraud  as  becomes 
criminal;  if  so,  in  what  cases,  under  what  circumstances,  and 
to  what  extent?  I  may  be  pardoned  for  saying  that  it  can- 
not be  that  in  no  case  where  the  deed  becomes  a  public  offense^ 
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a  misdemeanor  or  a  orime,  is  the  principal  or  corporation  res- 
ponsible. Almost  every  case  of  moral  fraud  is  a  violation  of 
the  criminal  law.  The  offense  of  cheating  and  swindling  has 
a  wide  range  under  our  Code.  Can  it  be  possible  that  the 
moment  the  cheating  becomes  punishable  criminally^  tlie  cor- 
poration is  not  responsible?  Certainly  it  cannot  be  punished 
criminally,  but  I  think  it  must  restore  what  its  agent  cheated 
and  swindled  the  persons  with  whom  he  traded  out  of.  The 
chief  justice  is  of  the  opinion  that  unless  the  corporation  ac- 
tually got  thfe  money  or  was  in  some  way  benefited  by  the 
fraudy  if  it  be  a  crime  or  misdemeanor,  it  cannot  be  held  re- 
sponsible on  the  civil  side  of  the  court  for  the  act  of  the  agent. 
In  the  case  I  put  of  the  merchant's  collecting  clerk,  if  he  pur- 
loins the  money  after  I  pay  him,  and  is  guilty  of  larceny  after 
a  trust,  the  merchant  is  responsible  and  loses  it;  and  in  the 
case  of  my  servant  who  trades  for  me,  if  he  steal  the  goods 
between  the  store  and  my  house,  I  must,  nevertiieless,  pay  for 
them.  But,  as  before  remarked,  we  do  not  decide  this  ques- 
tion, but  leave  it  open  for  investigation  and  inquiry.  He  who 
desires  to  probe  it  to  the  bottom  may  be  much  assisted  by  the 
cases  cited  in  the  able  arguments  of  the  counsel  on  both  sides : 
See  19  Wendell,  342;  IS/fttU,  518;  7  Johns.,  390;  2  Coras., 
479 ;  3  Kern.,  599 ;  1  Hill,  480 ;  3  Kern.,  636 ;  3  Smith,  362 ; 
18  Oeargia,  432;  43  Ibid.,  583;  2  Barn,  and  Aid.,  795;  Col- 
lier on  {Partnership,  451  to  465  inclusive,  18  Georgia^  412, 
head-notes. 

In  this  case  the  collecting  agent  of  the  Boiling  Mill  Com- 
pany, the  secretary  and  treasurer,  while  employed  in  his  reg- 
ular business  as  such  collecting  officer,  made  false  charges 
for  iron  never  sold  and  delivered  to  the  road;  and  the 
court  charged,  in  relation  to  his  conduct  and  the  responsibil- 
ity of  the  company,  thus:  "If  Cook  was  an  officer  or  agent 
of  the  Scofield  Boiling  Mill  Company,  and  as  such  was  au- 
thorized, in  the  line  of  his  duty,  to  collect  bills  for  iron  from 
the  Western  and  Atlantic  Bailroad  for  the  Boiling  Mill  Com- 
pany, and  if  he,  as  such  officer,  or  agent,  falsely  pretended 
that  the  company  had  furnished  iron  of  the  description  men- 
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tioned  in  the  declaratiou,  and  on  that  false  pretenae  collected 
money  for  iron^  when  in  truth  ho  such  iron  had  been  furnished, 
it  would  be  an  unlawful  collection  fi»r  which  he  and  the  com- 
pany would  be  liable."  I  think  this  charge  right  in  substanoe 
and  detail ;  nor  would  I  add  to  or  detract  from  it;  but  as  the 
facts  in  this  case  show  that  Cook,  the  agent  of  the  Rolling 
Mill,  passed  the  line  of  a  civil  wrong,  in  all  probability,  and 
committed  a  public  crime  or  misdemeanor,  the  chief  justice 
would  add  to  the  charge  these  words :  *'  provided  the  evidence 
shows  that  the  money,  so  falsely  and  fraudulently  collected 
by  Cook  was  received  by  said  Rolling  Mill  Company^  or  ap- 
propriated for  its  benefit." 

5.  But  the  defendant  says  further  that  even  if  Cook  did 
fraudulently  collect  money  from  the  road,  the  company  is  re- 
lieved, because  Harris,  an  agent  of  the  road,  knew  of  the  fraud 
and  participated  in  it ;  and  to  this  it  is  replied,  that  public  agents 
do  not  stand  on  the  same  ground  of  equality  with  private  agents, 
and  as  this  road  belonged  to  the  state  at  the  time,  the  agents  of 
the  road  were  agents  of  the  state,  hence  public  agents,  and  the 
state  was  not  bound  by  their  conduct.  We  think  that  the  gen- 
eral rule  as  to  public  agents,  is  that  they  do  not  stand  upon  the 
same  footing,  with  respect  to  their  conduct  being  binding  upon 
their  principals,  as  private  agents  do ;  but  in  a  case  of  this 
sort,  when  the  state  descends  from  her  throne  of  sovereignty 
where,  like  a  king,  she  can  do  no  wrong,  and  becomes  to  all 
intents  and  purposes  a  railroad  company,  and  when,  more- 
over, she  enters  her  own  courts  and  sues  one  of  her  citizens^ 
or  an  artificial  person,  the  creature  of  her  breath,  her  railroad 
agents,  as  to  matters  in  litigation  connected  with  the  business 
of  that  road,  are  like  other  agents ;  and  in  respect  to  their 
conduct,  she  is  bound  like  other  principals.  But  to  bind  her, 
her  agents  must  be  acting  within  the  scope  and  on  the  line  of 
their  duties. 

6.  Therefore,  if  Harris^  who  is  charged  as  being  compli- 
cated with  Cook  in  this  fraud  upon  the  road,  had  been  its 
treasurer  and  had  paid  the  money  out  for  the  road,  knowiog 
that  it  was  wrongfully  ]>aid|  the  road  and  the  state  would  Iiav« 
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been  charged  with  this  knowleilge  on  the  part  of  this  officer 
aud  would  have  been  estopped  by  this  fraud  of  her  own  agent 
in  the  discharge  of  his  duty  of  \  »yinr  ^ut  her  money ;  I  iil  if 
this  Harris  were  a  subordinate  officer  of  the  road,  its  agent 
about  business  other  than  that  of  the  custodian  of  its  purse 
and  the  paymaster  of  its  money,  it  would  be  illogical,  unrea- 
sonable, absurd,  it  strikes  us,  to  hold  the  road  and  the  state 
chargeable  with  the  knowledge  and  fraud  of  such  an  agent. 
The  whole  question  of  her  estoppel  turns  upon  the  knowledge 
and  fraud,  and  complicity  of  her  agent  entrusted  with  the 
money  of  the  road.  Did  that>Harris  have  notice  ?  Did  he 
participate  in  the  wrong?  If  not,  though  any  other  agent, 
outside  the  line  of  his  duty,  did  so  participate,  that  fact  will 
not  affect  the  road  or  the  state:  Story  on  Agency,  125,  127, 
d  passim  ;  3  Hill,  273. 

7.  But  the  motion  for  a  new  trial  is  predicated  upon  an- 
other ground.  The  officers  of  the  Rolling  Mill  testified  that 
the  iron  charged  to,  and  paid  for  by  the  road,  was  delivered 
to  the  road ;  the  road  replied  that  it  was  not,  and  the  witnesses 
for  the  road  swore  that  iron  enough  to  lay  some  twenty 
miles  of  road  had  been  paid  for,  whereas,  but  some  thirteen 
miles  had  been  laid  with  it.  William  Pettis,  the  most  im- 
portant of  the  witnesses  so  sworn,  having  been  the  officer  and 
agent  especially  charged  with  laying  down  the  iron,  and  who 
had  testified  that  but  thirteen  and  one-half  miles  had  been 
laid  with  this  iron,  after  the  trial  actually  measured  the  road 
on  which  this  iron  had  been  laid,  and  ascertained  by  measure- 
ment that  it  was  eighteen  and  one-quarter  miles;  and  the 
Kolling  Mill  Company  produced  his  affidavit  to  that  effect, 
and  his  acknowledgement  that  his  testimony  on  the  trial  was 
based  on  recollection  and  was  a  mistake.  Robert  Young, 
who  carried  the  tape  line,  and  assisted  Pettis  in  the  meas- 
urement, swears  to  the  accuracy  and  correctness  of  the  meas- 
urement also;  and  Scofield,  the  president  of  the  company,  and 
tlie  counsel,  swore  that  the  knowledge  of  this  fact  came  to 
them  all  since  the  trial.  Indeed,  the  measurement  was  made 
after  the  trial,  and  the  ^knowledge  could  not  have  come  to 
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them  before.  Nor  do  we  think  that  there  wa»  bushes  or 
want  of  diligence  in  the  Rolling  Mill  Company,  or  their  coun- 
sel. They  had  no  reason  to  believe  that  tlie  witnesses  on  the 
part  of  the  state  Iiad  misrepresented  the  miles  of  iron  actually 
laid  down,  in  their  testimony  before  the  committee,  and  they 
had  not  heard  that  testimony  repeated  until  the  case  was  tried 
before  the  jury.  Nor  were  they  required  to  go  to  the  expense 
of  having  the  rails  laid  down  measured ;  nor  did  they  have 
that  access  to  the  men  who  knew  all  about  where  those  rails 
were  put  down  on  the  road,  which  the  state  had.  Those  men 
were  the  officers  and  agents  of  the  road,  or  had  been,  and  to 
go  to  them  was  like  going  into  the  camp  of  the  enemy.  There- 
fore, we  think  there  is  no  shadow  of  ground  for  the  chaise  of 
want  of  diligence.  Is  tliis  new  evidence  material?  It  strikes 
us  to  be  very  material.  The  whole  question  turned  upon  the 
quantity  of  iron  and  spikes  sold  and  delivered  to  the  road  by 
the  mill.  When  the  officers  and  witnesses  for  the  mill  swore 
that  the  iron  was  delivered,  those  of  the  road  replie<l,  where 
is  it;  it  is  not  on  our  roa<i?  We  have  paid  you  for  iron 
enough  to  lay  many  more  miles  of  road  than  was  laid  by  your 
iron  actually  delivered  to  us.  Therefore,  while  there  is  in  the 
record  other  evidence  going  to  show  that  money  was  collected 
by  the  agent  of  the  mill  improperly  and  fraudulently  for  iron 
and  spikes  on  raised  bills  and  otherwise,  yet  we  cannot  tell 
what  effect  the  testimony  by  mistake  of  this  witness,  William 
Pettis,  had  upon  the  jury,  and*  how  much  the  actual  meas- 
urement correcting  this  mistake  may  change  and  modify  the 
verdict.  It  may  change  it  very  largely,  or  it  may  vary  it  not 
very  greatly.  The  attorney  general  requested  us  to  write  off 
what  we  should  think  wrong,  and  let  the  verdict  as  to  the  re- 
mainder stand.  The  difficulty  is  that  we  cannot  ascertain 
how  much  ought  to  be  deducted.    It  is  for  the  jury  to  say. 

The  question  for  us  is,  under  the  facte  disclosed,  ought  the 
Rolling  Mill  Company  to  have  another  trial  ?  We  think  jnstiee 
demands  it,  and  the  law  fully  authorizes  it.  Where  a  verdict  is 
had  by  peijury  it  will  be  set  aside,  and  a  new  trial  granted  : 
Code,  sec.  4467.  While  there  is  no  perjury  here,  on  the  contra* 
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ry,  much  honesty  manifested  on  the  part  of  William  Pettis  in 
tlie  correction  of  a  mistake,  yet  the  effect  upon  the  Rolling 
Mill  Company  is  as  bad  as  if  there  had  been  perjury ;  and 
the  effect  of  the  evidence  of  the  witness,  though  honestly 
given  yet  false  in  fact,  is  as  deleterious  to  the  company  as  if  it 
had  been  corruptly  sworn.  But  this  court  has  adjudicated 
the  question,  and  dji;cided  the  principle  that  a  verdict  obtained 
by  mistake  of  a  witness  will  be  set  aside,  and  a  new  trial  or- 
dered :  Tarver  V8,  McKay f  and  another,  15  Georgia,  550. 
It  is  well  that  the  law  thus  authorizes  ns  to  do  what  justice 
demands;  and  as  the  judicial  servants  of  the  state,  we  take 
pleasure  in  meting  out  to  a  corporation  the  creature  of  her 
breath,  the  justice  which  Georgia  owes  to  all  persons  within 
her  borders,  natural  or  artificial,  great  or  small,,  though  that 
justice  be  rendered  at  the  expense  and  to  the  depletion  of  her 
treasury.  The  state  is  too  great  and  too  noble  to  have  any 
agents  of  hers  to  act  otherwise  towards  the  humblest  of  her 
people. 

Liet  the  verdict  be  set  aside,  and  a  new  trial  granted. 


Wright  &  Hill  d  al,  plaintifft  in  error,  vs.  The  Mayor 
AND  General  Council  op  the  City  of  Atlanta,  de- 
fendants in  error. 

1.  Under  the  anthority  vested  in  a  municipal  corporation  by  act  of  the  gen* 
eral  assembly,  to  require  persons,  etc.,  engaged  iii  carrying  on  businesses 
within  its  limits,  to  register  and  take  out  licenses,  it  may  tax  the  businesses 
of  such  persons  as  may  have  already  obtained  licenses  from  the  state  to 
prosecute  their  respective  callings. 

2.  It  would  not  have  been  competent  for  the  corporation  to  have  required  a 
person  already  in  possession  of  a  license  from  the  state  to  pursue  his  avo- 
cation, to  procure  a  license  from  it  as  a  condition  precedent  to  doing  busi- 
ness. 

Municipal  corporations.  Tax.  License.  Before  Judge 
Hopkins.  Fulton  county.  At  Chambers.  November  29th, 
1875. 
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Eeport^  in  tite  decision. 

Sidney  Dell  ;  Thomas  Finley,  for  plaintifis  in  error. 

W.  T.  Newman,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendant, praying  for  an  injunction,  to  restrain  it  from  the 
collection  of  a  tax  assessed  against  them  of  $15  00,  as  attor- 
neys at  law,  upon  their  business  in  the  city  of  Atlanta,  by  an 
ordinance  of  said  defendant.  On  the  hearing  of  the  appli- 
cation for  the  injunction,  the  presiding  judge  grante<l  the 
same,  so  far  as  to  restrain  the  collection  of  $5  00  of  the 
amount  of  the  tax  assessed,  but  refused  the  injunction  as  to 
the  balance  of  the  tax  assessed,  whereupon  the  complainants 
excepted. 

1.  By  the  26th  section  of  the  act  of  the  general  assembly, 
establishing  a  new  charter  for  the  city  of  Atlanta,  approved 
28th  of  February,  1874,  it  is  declared,  that  "The  said  mayor 
and  general  council  shall  have  full  power  and  authority  to 
require  any  person,  firm,  company  or  corporation,  engaged  in 
prosecuting  or  carrying  on,  or  who  may  engage  in,  pn»seeute 
or  carry  on,  any  trade,  business,  calling,  avocation  or  profes- 
sion, within  the  corporate  limits  of  said  city,  to  register  their 
names  and  business,  calling,  avocation  or  profession,  annual- 
ly, and  to  require  such  person,  firm,  company,  or  association, 
to  pay  for  such  registration,  and  for  license  to  engage  in, 
prosecute  or  carry  on,  such  business,  calling  or  profession 
aforesaid,  not  exceeding  $25  00  per  annum."  On  the  21st  of 
June,  1875,  the  mayor  and  general  council  of  the  city  of  At- 
Atlanta  passed  an  ordinance,  requiring  practicing  lawyers 
or  firms,  practicing  physicians  or  firms,  practicing  dentists  or 
firms,  daguerrean  or  photographic  artists  or  firms,  carrying  oo 
business  as  such,  to  register  their  business,  and  to  pay  a  tax 
on  said  business  of  $25  00,  and  fee,  per  annum.  On  the  Sth 
of  July,  1875,  the  foregoing  ordinance  was  amended  so  far  tf 
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to  reduce  the  tax  imposed  thereby  to  $16  00  per  annum^  and  * 
that  is  the  tax  now  complained  of,  on  the  ground  that  the  de- 
fendant Iiad  no  lawful  power  or  authority^  under  its  char- 
ter, to  pass  the  ordinance  imposing  it.  The  fair  and  reason- 
able interpretation  of  the  26th  section  of  the  defendant's 
charter  is,  that  it  was  the  clear  and  manifest  intention  of 
the  legislature,  to  confer  the  power  and  authority  upon  the 
mayor  and  council  of  the  city,  to  require,  by  the  passage 
of  an  ordinance  for  that  purpose,  that  any  person  engaged  in 
carrying  on  any  trade,  business  or  profession,  within  the  cor- 
porate limits  of  the  city,  including  lawyers,  should  register 
their  names,  and  busineas,  or  profession,  annually,  and  to  tax 
the  buaiTieas  carried  on  by  them,  for  the  purpose  of  raising 
revenue  foi'  the  support  and  maintenance  of  the  city  govern- 
meot,  not  exceeding  $25  00  per  annum,  including  the  fee  for 
registration.  To  require  a  lawyer  to  register  his  biLsiness,  as 
required  by  the  defendant's  ordinance,  was  not  made  by  it  a 
condition  precedent  to  his  right  to  practice  his  profession  in 
the  city,  it  only  required  of  him  to  register  his  nameaud  bus- 
iness, as  a  mere  police  regulation.  The  ordinance  complained 
of  does  not  require  the  complainants  to  obtain  a  license  from 
the  defendant  to  practice  their  profession  or  to  carry  on  their 
business  in  the  city  and  to  pay  anything  for  such  license;  the 
ordinance  only  requires  them  to  register  their  business,  and  to 
pay  a  tax  on  tiiat  business. 

2.  Under  the  provisions  of  the  26th  section  of  its  charter, 
the  defendant  had  the  power  and  authority  to  pass  an  ordin- 
ance requiring  all  persons  doing  business  in  the  city  to  pay 
for  a  license  to  do  so,  except  sucii  persons  as  had  been  already 
licensed  to  practice  their  profession,  and  carry  on  the  business 
of  their  profession  in  the  city,  under  the  general  laws  of  the 
state.  It  would  not  have  been  competent  for  the  defendant  to 
have  passed  an  ordinance  requiring  the  complainants  as  prac- 
tising lawyers,  to  take  out  and  pay  for  a  license,  as  a  condi- 
tion precedent  to  enable  them  to  practice  their  profession  and 
carry  on  that  business  in  the  city,  for  the  reason  that  they  had 
already  been  licensed  to  do  that  under  the  general  law  of  the 
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State.  The  ordinance  complained  of  does  not  require  that  of 
the  complainants.  The  ordinance  simply  requires  the  com* 
plainants  to  register  their  business  and  to  pay  a  tax  ou  said 
business  of  $15  00  per  annum  and  the  registration  fee  for 
registering  their  business.  According  to  the  ruling  of  this 
coUrt  in  The  Home  Insurance  Company  vs.  The  OUy  of  At^ 
gusta,  50  Georgia  ReporiSy  537,  this  was  a  tax  on  the  ftuw- 
ness  of  the  complainants  carried  on  by  them  as  practising 
lawyers,  withiti  the  corporate  limits  of  the  city  of  Atlanta, 
and  being  a  tax  on  their  business  as  practising  lawyers,  the 
defendant  had  the  lawful  power  and  authority,  under  the  pro- 
visions of  its  charter,  to  pass  the  ordinance  complained  of,  and 
to  assess  and  collect  the  tax,  as  specified  therein.  Although 
the  court  erred,  in  our  judgment,  in  restraining  the  oolleo 
tion  of  $5  00  of  the  amount  assessed  by  the  defendant's  or* 
dinance,  yet,  as  the  defendant  did  not  except  to  the  decision 
of  the  court  in  relation  to  that  point  in  the  case,  we  affirm  the 
judgment  of  the  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Alvin  D.  Hooper,  plaintiff  in  error,  vs.  William  A.  Mab- 

TIN,  defendant  in  error. 

Words  imputing  to  A  a  felony  by  night,  in  which  he  was  discovered  and 
driven  off,  and  adding :  <'  When  I  drove  him  off,  I  saw  B  standing  at  the 
road  holding  a  torch  for  him/'  import  a  criminal  participation  by  B  in  tke 
offense,  and  are  actionable,  per  se,  at  the  suit  of  B. 

Slander.  Before  Judge  Rice.  Banks  Superior  Court.  April 

Tern^,  1875. 

I 

Hooper  brought  complaint  against  Martin  for  damages  sub* 
tained  by  reason  of  the  defendant's  saying  of  and  conoerning 
the  plaintiff  the  following  false  and  malicious  words,  to-^rit* 
^'  I  want  to  sleep  in  my  house  to-night,"  meaning  his  (&Car-^ 
tin's)  dwelling  house,  the  same  being  situate  on  a  &rm,  not  m 
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a  city,  town  or  village;  "a  man  tried  to  burn  it  up  last  night. 
I  saw  the  man  and  drove  him  off;  there  were  the  sticks,  the 
matches  and  the  brimstone  with  which  he  had  tried  to  burn 
up  my  house.  I  know  who  it  was;  John  Perkins  was  the 
man.  When  I  drove  him  off,  I  saw  Al.  Hooper"  (meaning 
your  petitioner)  ''standing  at  the  road  holding  a  torch  for 
him,"  thereby  meaning  that  the  said  John  Perkins  had  set 
fire  to  said  dwelling  house,  and  that  he  attempted  to  burn 
said  dwelling  house;  and  further  meaning  that  your  peti- 
tioner was  present  aiding  and  abetting  the  act  to  be  done, 
wherefore  he  prays  process,  etc. 

On  demurrer,  the  case  was  dismissed;  and  plaintiff  excepted. 

G.  M.  Netherland,  for  plaintiff  in  error. 

J.  B.  EsTES,  by  J.  F.  Lakgston,  for  defendant. 

Bleckley,  Judge. 

Tiie  words  imputed  a  felony  to  Perkins  as  principal  in  the 
first  degree,  and  to  Martin  as  principal  in  the  second  degree: 
Co<le,  sections  4305,  4309, 4378, 4382, 4712.  That  being  so, 
they  were  actionable,  per  se:  Ibid,,  section  2977,  at  the  in- 
stance of  either.  We  can  have  no  reasonable  doubt  that  the 
uttercr  of  such  words  would  mean  to  produce  the  impression 
ou  his  hearers  that  Perkins  had  attempted  to  burn  the  speak- 
er's dwelling  house,  and  that  Martin  was  his  accomplice  in  the 
evil  deed.  And  we  think  his  hearers,  most  or  all  of  them, 
would  so  understand  him.  They  would  recognize  that  as  the 
fair  and  natural  import  of  his  language. 

Judgment  reversed. 


John  8.  Harrell  et  oZ.,  plaintiffs  in  error,  vs,  Albert 

Word  ei  al,,  defendants  in  error. 

I.  The  power  of  the  courts  to  punish  for  contempt  is  limited  in  Georgia,  both 
by  the  constitution  and  the  laws,  and  extends  in  a  case  of  the  kind  at  bar 
only  to  the  o£Bcer  in  his  official  transactions,  and  to  the  disobedience  or  re- 
Vol.  uv.  42. 
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sistance  by  any  other  person  of  any  lawful  "writ,  process,  order,  rule,  de- 
cree or  command  of  the  court«  The  court  may,  in  this  summaiy  maDoer, 
punish  the  sheriff  for  contempt  under  the  facts  here,  but  he  cannot  punish 
the  purchaser  by  annulling  the  deed  to  the  land :  Code,  sections  5009, 4711. 

2.  Where  one  who  is  not  a  party  to  the  judgment  andyf.  fa.  under  which  land 
is  sold  at  public  outcry  by  the  sheriff,  purchased  the  same,  th(  said  judg- 
ment and  execution  being  all  regular,  and  the  sheriff  made  the  purchaser 
a  deed  and  put  him  in  possession  of  the  land,  such  sale  of  the  land  can- 
not be  set  ^ide  and  the  deed  canceled,  in  this  state,  by  a  mere  motion  or 
rule  to  show  cause,  on  the  ground  that  the  sheriff  and  the  purchaser  fraud- 
ulently colluded  at  said  sale  so  that  the  land  sold  for  an  insignificant  sum 
compared  with  its  value. 

3.  Such  purchaser  has  a  right  to  be  heard  according  to  all  the  ordinary  forms 
of  law,  to  be  served  with  regular  process,  to  have  the  ordinary  time  to  pre- 
pare his  case,  to  cross-examine  witnesses,  to  go  before  a  jury  and  have  the 
issue  of  fraud  or  no  fraud  tried  as  ordinary  suits  at  law  or  in  equity  are 
tried. 

4.  The  plaintiffs  seeking  to  set  aside  such  a  deed,  may  proceed  at  law  or  in 
equity ;  but  they  must  sue  the  purchaser  regularly,  and  be  must  have  all  the 
defenses  and  modes  of  defense  as  in  other  suits.  A  trial,  on  motion,  on 
affidavits  taken  ex  parte^  without  the  right  to  cross-examine,  is  too  sum- 
maiy, and  altogether  It  war  with  the  spirit  and  policy  8F  the  laws  of  Geor- 
gia, which,  whether  at  law  or  in  equity,  entitle  the  defendant  to  a  fair 
trial  on  every  issue  of  fact  before  a  jury  of  his  vicinage. 

Judicial  sale.  Motion.  Practice  in  the  Stiperior  Coart 
Contempt.  Deeds.  Before  Judge  Jam£3  Johnson.  Stewart 
Superior  Court.    April  Term,  1876. 

Keported  in  the  opinion. 

Hawkins  &  Hawmns,  by  McCay  &  Trippe;  J,  L. 
Wimberly;  Beall  &  Tucker,  for  plaintifis  in  error. 

Blandpord  &  Garrard  ;  Moses  &  Downing  ;  W.  H. 
Harrison,  for  defendants. 

Jackson,  Judge. 

A  tract  of  land  was  offered  for  sale,  regularly,  under  Bnal 
process  of  the  court,  by  Harrell,  the  sheriff  of  the  county  of 
Stewart,  and  bought  by  Shepherd  as  the  highest  and  best  Ind- 
der  at  a  very  inadequate  price  compared  with  its  proven  value. 
The  plaintiffs  mjLfa.  moved  a  rule  against  the  sheri£^  tiiede* 
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fendant  in  fi^fa.y  and  the  purchaser,  to  show  cause  why  the 
sale  should  uot  be  set  aside  and  the  deed  canceled,  on  the 
ground  of  fraud  and  collusidh.  The  defendants  answered  the 
rule  and  denied  the  fraud  and  collusion.  The  court  tried  the 
question  summarily  by  written  affidavits  on  the  part  of  the 
movants,  but  allowed  the  defendants  to  be  heard  orally,  at 
the  same  time  stating  that  written  affidavits  would  be  more 
regular.  'Defendants'  counsel,  before  the  affidavits  were  read 
and  submitted,  demurred  to  and  moved  to  dismiss  the  rule, 
on  the  ground  that  the  sale  of  the  land  could  not  be  set  aside 
and  the  sheriff's  deed  to  a  purchaser  canceled  in  this  sum- 
mary way.  The  demurrer  was  overruled  and  the  motion  to 
dismiss  refused;  The  court,  afler  having  heard  testimony  as 
above  mentioned,  passed  an  order  fining  the  sheriff  $1  00  for 
contempt,  ordering  him  to  pay  back  the  purchase  money  to 
Shepherd,  setting  aside  the  sale  of  the  land  and  commanding 
Shepherd  to  deljver  the  deed  to  the  clerk  of  the  court  to  be 
canceled  by  him.  The  errors  assigned  are  the  refusal  of  the 
court  to  dismiss  the  rule  on  demurrer,  and  the  passing  the  or- 
der as  above  recited.     We  think  the  court  erred. 

1,  2.  The  power  of  the  courts  to  punish  for  contempt  in 
Georgia,  is  limited.     The  constitution  declares  that  it  shall  be 
limited,  and  requires  legislation  to  prescribe  the  limits  :  Code, 
section  5009.  The  legislature  of  the  state  has  prescribed  those 
limits:  Code,  section  4711.     That  section  .confines  the  power 
to  cases  in  the  presence  of  the  courts^  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  their  official  transactions,  and 
the  disobedience  or  resistance  by  any  officer,  party,  juror,  wit- 
ness, or  other  person,  to  any  lawful  writ,  process,  order,  rule, 
decree  or  command  of  said  courts.     So  far  as  persons  other 
than  officers  are  concerned,  the  limit  to  the  power  confines  the 
court,  in  cases  like  this  at  bar,  to  the  disobedience  or  resist- 
ance  of  such  persons  to  the  writ  or  process.     Neither  the 
defendants  in  fi.f(i>,  nor  Shepherd,  the  purchaser,  disobeyed 
or  resisted  the  writ  of  fieri  fadaSy  or  the  final  process  of  the 
court.    Therefore,  if  the  power  of  the  court  in  this  sum* 
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niary  manner  to  dispossess  this  man  of  his  land,  be  sought  to 
be  derived  from  the  power  to  punish  for  contempt  of  the 
process  of  the  court,  it  has  no  foundation  on  which  to  rest,  and 
if  it  be  not  based  on  this  power,  whence  is  it  derived  ?  It  is 
true  that  the  Alabama  case  cited  by  counsel  is  directly  in 
point,  but  what  may  be  the  particular  statute  of  Alabama,  or 
if  it  has  any  similar  to  ours,  we  are  not  informed.  That  case 
is  not  authority  here.  It  is  argument,  and  entitled  to  great 
respect  as  argument,  but  this  court  is  not  bound  to  follow^  it, 
nor  any  other  similar  cases,  and  we  decline  to  do  so. 

3.  It  may  be  that  Shepherd  has  committed  a  fraud,  and 
added  peijury  to  the  fraud  by  swearing  that  he  did  not  col- 
lude with  the  sheriff,  but  purchased  bona  fide^  honestly  and 
fairly ;  but  he  has  the  right  to  be  heard  before  a  jury  on  that 
issue;  he  has  a  right  to  cross-examine  witnesses  on  that 
issue;  he  has  the  right  to  be  served  with  regular  process, and 
to  have  that  service  made  upon  him  the  u^al  time  before 
court,  and  to  have  the  privilege  of  six  months  till  the  next 
term  for  preparation. 

4.  The  plaintifis  may  go  against  him  at  law  or  in  equity,  at 
their  own  election,  but  in  whatever  way  they  proceed,  it  must 
be  by  regular  suit, 'and  he  must  not  be  deprived  of  his  right 
of  regular  trial  by  jury.  Every  issue  of  fact,  in  tins  state, 
whether  the  cause  be  at  law  or  In  equity,  is  to  be  tried  before 
a  jury.  Such  is  the  letter,  the  spirit,  the  policy  of  our  law- 
It  is  vain  to  say  that  ly)  jury  trial  was  refused  here.  The 
ruling  of  the  court  was  tantamount  to  such  refusal.  The 
plaintiffs'  counsel  prepared  their  case  for  a  hearing  l^efore  the 
court  by  affidavit.  The  court  said  the  defendants  should  so 
have  prepared  theirs.  They  had  demurred.  They  said  the 
court  had  no  jurisdiction  in  this  way  to  try  their  rights,  and 
the  court  replied  that  he  ha|^,  and  overruled  their  demnrrer ; 
and  after  all  these  rulings  and  intimations  they  scarcely  dared 
to  demand  a  jury,  and,  under  the  facts,  can  hardly  be  said  to 
have  waived  one.  However  that  may  be,  we  rest  our  judg- 
ment upon  the  broad  ground  that,  in  this  state,  no  man  can  be 
dispossessed  of  the  land  he  holds,  and  ordered  to  deliver  up 
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his  deed  to  the  clerk  of  the  court  to  be  canceled,  without  hav- 
ing been  first  regularly  sued,  and  having  had  all  the  privi- 
leges and  rights  to  which  he  is  entitled  by  ordinary  suit. 
Any  other  ruling  is  at  war  with  the  whole  system  of  our  ju- 
risprudence, the  spirit  of  our  constitution  and  laws,  and,  so 
far  as  we  are  informed,  the  univer^jal  custom  of  our  courts,  as 
well  as  the  habits  of  our  people  and  the  policy  of  the  state. 
We  therefore  reverse  the  judgment,  and  direct  that  the  rule 
be  retained,  if  the  court  see  fit,  as  to  the  sheriff,  but  be  dis- 
charged as  to  the  other  defendants. 
Judgment  reversed. 


Algernon  S.  Hawkins,  plaintiff  in  error,  vs.  The  State 

OP  Georgia,  defendant  in  error. 

1.  A  presentment  which  charges  a  justice  of  the  peace  with  "malpractice," 
without  the  addition  of  the  words  "in  office,"  is  demurrable. 

2.  A  presentment  charging  a  justice  of  the  peace  with  malpractice,  which 
does  not  show  by  the  entry  of  the  solicitor  general  or  the  sheriff,  that  a 
copy  thereof  had  been  served  on  the  defendant  before  the  same  was  laid 
before  the  grand  jury,  and  that  he  had  been  notified  to  appear  with  his 
witnesses,  is  demurrable. 

3.  A  presentment  which  simply  charges  a  justice  of  the  peace  with  being 
drunk  whilst  presiding  in  his  court,  is  demurrable.  It  should  set  forth  the 
wrong  done  by  some  official  act  or  omission  to  act,  resulting  from  such 
drunkenness.  • 

4.  A  justice  of  the  peace  cannot  be  arraigned  on  a  presentment  for  malprac- 
tice in  office.  An  indictment  is  the  proper  method  of  charging  him  with 
such  offense,  as  prescribed  in  the  Code,  section  4504. 

Bleckley,  Judge,  concurred. 

Jackson,  Judge,  dissenting. 

1.  Drunkenness  on  the  bench  is  "conduct  unbecoming  an  upright  magis- 
trate," in  the  sense  of  section  4504  of  the  Code. 

2.  An  indictment  or  presentment  which  charges  the  defendant  "  with  the  of- 
fense of  malpractice,"  without  adding  the  words  "in  office,"  is  sufficiently 
technical  in  naming  the  offense  under  our  Code,  and  ought  not  to  be  quashed 
for  the  omission  of  those  words. 

3.  Where,  in  the  body  of  the  indictment  or  accusation,  the  charge  is  set  out, 
••that  the  said  Hawkins,  on  the  loth  day  of  April,  1874,  then  and  there,  in 
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the  nine  hundred  and  nineteenth  district,  being  then  and  there  a  justice  of 
the  peace  in  and  for  said  district,  when  then  and  there  presiding  in  the  jus- 
tice's court  of  said  district,  then  in  legal  session,  was  guilty  of  conduct  nn- 
becoming  an  upright  magistrate,  by  being  then  and  there  drunk  voluntarily, 
from  a  long  continued  and  excessive  use  of  intoxicating  liquors,"  such 
charge  is  set  out  "  so  plainly  that  the  nature  of  the  offense  charged  may  be 
easily  understood  by  the  jury,"  and  therefore,  by  authority  of  section  4626 
of  the  Code,  the  CQurt  below  was  right  in  sustaining  it  as  "  sufficiently  tech- 
nical and  correct." 

4.  The  grand  jury  not  only  may  present  an  offender  for  malpractice  in  office, 
but  it  is  their  duty  to  do  so  under  section  3917  of  the  Code,  niore  especially 
in  cases  like  that  at  bar,  where  a  private  person  might  feel  reluctant  to  see 
to  it  that  the  law  was  vindicated  at  the  hazard  of  offending  a  magistrate  in 
power  and  his  friends  and  sympathizers.  The  fact  that  the  prosecutor  is 
mentioned  in  section  4504  as  having  the  right  to  appear  before  the  grand 
jurjr,  applies  only  to  the  case  where  there  is  a  prosecutor,  and  does  not  ren- 
der section  3917  inapplicable  to  this  class  of  cases,  and  thereby  preclnde 
the  grand  jury  from  prosecuting  by  presentment  this  violation  of  the  law. 

5.  Whilst,  under  section  4504,  it  is  the  right  of  the  accused,  with  his  witoesscs, 
to  appear  and  be  heard  before  the  grand  jury,  the  fact  that  he  did  aj^^ear 
and  was  heard  need  not  be  alleged  in  the  indictment,  nor  need  it  be  in- 
dorsed on  the  same.  It  is  enough  if  it  appear  to  the  satisfaction  of  the 
court  that  he  was  furnished  with  a  copy  of  the  indictment  or  prcsentroent 
before  the  grand  jury  acted,  and  that  he  did  appear,  and  was  heard  before 
them. 

6.  The  jury  having  found  the  defendant  guilty,  and  the  verdict  being  sas- 
tained  by  the  evidence,  and  the  law  having  been  properly  given  to  the  jaiy 
in  charge,  in  my  judgment  he  should  receive  the  punishment  the  law  im- 
poses— especially  that  part  which  removes  him  from  office — and  the  judg- 
ment of  the  court  below  should  be  affirmed. 

Criminal  law.  Justice  of  the  Peace.  Malpractice.  In- 
dictment. Presentment.  Drunkenness.  Before  Judge  Uk- 
DEKWOOD.     Floyd  Superior  Court.    January  Term,  1875. 

Reported  in  the  opinions. . 

Wkight  &  Feathebston;  Mitchell  &  Glenx,  for 
plaintiff  in  error. 

.    Smith  &  Brake  am;  Hamilton  Yancey,  for  the  state. 
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Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
the  county  court  of  Floyd  county,  complaining  of  various 
errors  alleged  to  have  beeu  committed  in  the  county  court  on 
the  trial  of  the  petitioner  for  malpractice.  On  the  hearing  of 
the  ceriioraH  in  the  superior  court,  the  court  sustained  the 
several  rulings  of  the  county  court.  Whereupon,  the  peti- 
tioner for  certiorari  excepted. 

It  appears  from  the  record  that  the  grand  jury  of  Floyd 
county,  at  the  July  term  of  the  court,  1874,  by  a  special  pre- 
sentment, charged  and  accused  Algernon  S.  Hawkins,  the 
plaintiff  in  certiorari^  with  the  offense  of  "malpractice,  "for 
that  the  said  Algernon  S.,  in  the  county  aforesaid,  on  the 
10th  day  of  April,  1874,  did  then  and  there,  with  force  and 
arms,  in  the  nine  hundred  and  nineteenth  district,  Georgia  . 
militia,  being  then  and  yet  a  justice  of  the  peace  in  and  for 
said  district,  while  then  and  there  presiding  in  the  justice's  , 
court  of  said  district,  then  in  legal  session,  was  guilty  of  con- 
duct unbecoming  an  upright  magistrate  by  being  then  and 
there  drunk  voluntarily,  from  a  long  continued  and  excessive 
use  of  intoxicating  liquor,  contrary  to  the  laws  of  said  state, 
etc.  When  the  defendant  was  arraigned  upon  this  special 
presentment  of  the  grand  jury,  in  the  county  court,  he  demur- 
red to  the  same  both  generally,  and  specially,  as  set  forth  in 
the  record,  which  demurrer  was  overruled,  and  that  is  one  of 
the  errors  complained  of  in  the  petition  for  certiorari. 

1.  By  the  4504th  section  of  the  Code,  it  is  declared  that 
"Any  justice  of  the  peace  who  shall  be  charged  with  mal- 
practice in  office,  or  with  using  oppression  or  tyrannical  par- 
tiality, or  with  wilfully  refusing  or  failing  to  preside  in  or 
hold  his  court  at  the  regular  terms  thereof,  or  when  it  is  his 
duty,  under  the  law,  to  do  so,  or  with  using  any  other  means 
to  delay  or  avoid  the  due  course  or  proceeding  of  law,  or  with 
any  other  conduct  unbecoming  the  character  of  an  upright 
magistrate,  or  who  ahall  wilfully  and  knowingly,  demand 
more  cost  than  he  is  entitled  to  by  law  in  the  administration 
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and  under  color  of  his  office,  may  be  indicted ;  which  indict* 
ment  shall  specially  set  forth  the  merits  of  the  complaint,  and 
a  copy  thereof  be  served  on  the  defendant  before  the  same  is 
laid  before  the  grand  jury ;  and  the  prosecntor,  and  the  jus- 
tice, and  their  witnesses,  shall  have  the  right  of  appearing 
and  being  heard  before  the  grand  jury;  which  indictment,  if 
found  true  by  the  grand  jury,  shall,  as  in  other  cases,  be  tried 
by  a  petit  jury ;  and  if  the  defendant  be  convicted,  he  shall 
be  punished  by  fine  or  imprisonment  in  the  common  jail  of 
the  county,  or  both,  at  the  discretion  of  the  court,  and  sliall, 
moreover,  be  removed  from  office,  if  still  in  office."  Tljie  de- 
murrer to  the  special  presentment  of  the  grand  jury  should 
have  been  sustained,  because  it  did  not  charge  and  accuse  the 
defendant  with  the  offense  of  "malpractice  in  office ;^^  it  only 
charged  and  accused  him  witli  the  offense  of  "  malpractice," 
which  is  not  an  offense  defined  by  the  law. 

2.  The  demurrer  should  have  been  sustained  because  it 
did  not  appear  by  any  entry  on  the  presentment  by  the  solici- 
tor general  or  the  sheriff,  that  a  copy  thereof  had  been  served 
on  the  defendant  before  the  same  was  laid  before  the  grand 
jury,  and  that  the  defendant  had  been  notified  to  appear  be- 
fore the  grand  jury  with  his  witnesses,  and  be  heard,  as  re- 
quireil  by  the  statute. 

3.  The  demurrer  should  also  have  been  sustained  because 
the  presentment  did  not  specially  set  forth  the  merits  of  the 
complaint  in  relation  to  the  defendant's  being  drunk  whilst 
engaged  in  the  disciiarge  of  his  official  duties,  as  the  statute 
requires  should  be  done;  there  is  no  all^ation  that  any 
wrong,  or  injustice,  or  other  injury,  was  done  to  any  one  by 
reason  of  the  defendant's  being  drunk,  in  his  official  capacity, 
which  would  afford  any  legal  ground  of  complaint.  Whilst 
it  is  very  unbecoming  to  the  character  of  a  magistrate  to  get 
drunk,  or  to  the  character  of  any  other  person,  that  of  itself 
is  not  evidence  that  he  is  guilty  of  malpractice  in  office.  Tbe 
wrong  or  injury  done  by  the  defendant  in  his  official  cafiadt^ 
in  consequence  of  his  having  been  drunk  should  have  beea 
speciaUy  set  forth,  in  order  that  it  might  appear  that  there 
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was  some  legal  and  just  cause  of  complaint  against  him  for 
that  reason  in  the  discharge  of  bis  official  duties.  The  pre- 
sentment does  not  specially  allege  that  any  wrong  or  injury 
has  been  done  to  any  one  by  the  defendant  in  his  official  ca- 
pacity, or  the  omission  of  any  official  duty  on  his  part,  by 
reason  of  his  having  been  drunk  whilst  presiding  in  the  jus- 
tice's courty  which  would  constitute  malpractice  in  office,  in 
contemplation  of  the  law. 

4.  The  demurrer  should  have  been  sustained  because  the 
defendant  was  arraigned  upon  a  presentment  made  by  the 
grand  jury,  instead  of  an  indictment  found  by  the  gi*and  jury 
as  the  statute  provides.  A  presentment,  as  defined  by  the 
common  law,  properly  speaking,  is  the  notice  taken  by  a 
grand  jury  of  any  oflTense  from  their  own  knowle<lge  or  obser- 
vation, without  any  bill  of  indictment  laid  before  them  at  the 
suit  of  the  king.  An  indictment  is  defined  to  be  a  written 
aocnsation  of  one  or  more  persons  of  a  crime,  or  misdemeanor, 
preferred  to  and  presented  upon  oath  by  a  grand  jury.  Mal- 
practice in  office  by  a  justice  of  the  peace  is  not  such  an  of- 
fense as  the  statute  contemplates  may  be  brought  before  the 
court  upon  a  special  presentment  of  the  grand  jury,  from  their 
own  knowledge  and  observation,  without  any  bill  of  indict- 
ment laid  before  them  at  the  instance  of  a  prosecutor  in  be- 
half of  the  state.  The  statute  declares  that  any  justice  of  the 
peace  who  shall  be  charged  with  malpractice  in  office  may  he 
indicted,  which  indictment  shall  specially  set  forth  the  merits 
of  the  complaint,  and  a  copy  thereof  be  served  on  the  defend- 
ant, before  the  same  is  laid  before  the  grand  jury;  and  the 
prosecutor,  and  the  justice,  and  their  witnesses,  shall  have  the 
right  of  appearing  and  being  heard  before  the  grand  jury.  All 
this  is  to  be  done  before  the  grand  jury  can  find  the  indict- 
ment to  be  true,  and  the  defendant  put  upon  his  trial  before  a 
petit  jury  on  the  charge  contained  in  that  indictment.  The 
statute  clearly  contemplates  that  the  justice  shall  be  charged 
with  malpractice  in  office  by  some  one  who  is  willing  to  pros- 
ecute him  therefor,  and  that  he  shall  specially  set  forth  the 
merits  of  his  complaint,  and  that  the  complaining  presecutor, 
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and  the  justice,  shall  both  be  heard  leather,  with  their  re- 
spective witnesses,  before  the  grand  jury  in  relation  to  the 
charge  or  complaint  specially  set  forth  in  the  indictment.     A 
justice  of  the  peace  is,  in  contemplation  of  the  law,  as  modi 
a  conservator  of  the  public  peace  and  good  order  of  society, 
as  the  grand  jury,  and  when  he  is  charge<l  before  that  body  in 
an  indictment  with   malpractice  in  his  office,  they  should  be 
in  a  condition  to  hear  and  pass  upon  that  charge  preferred  to 
them  in  the  indictment,  with  entire  impartiality.     The  grand 
jury,  under  the  provisions  of  the  statute,  may  fairly  be  said  to 
be  clothed  with  the  power  and  authority  to  prefer  the  charge 
of  malpractice  in  office,  as  specmlly  set  forth  in   the  indict- 
ment, against  the  justice,  on  the  hearing  of  the  parties  and  the 
evidence  in  relation  thereto,  and  thereupon  impeach  his  official 
conduct  and  integrity,  and  cause  iiim  to  be  put  on  his  trial 
therefor  before  a  petit  jury,  and  therefore  the  grand  jury  can- 
not, from  their  own  knowledge  or  observation,  without  any  bill 
of  indictment  laid  before  them  at  the  instance  of  a  prosecutor, 
make  a  special  presentment  of  a  justice  of  a  peace  for  mal- 
practice in  office,  and  in  that  manner  have  him  put  upon  his 
trial  before  a  petit  jury  on  such  a  special  presentment  as  was 
done  in  this  case.     The  proceeding  against  a  justice  of  the 
peace  for  malpractice  in  office,  under  the  4504th  section  of  the 
Code,  must  be  by  an  indictment  at  the  instance  of  a  prosecu- 
tor, and  that  being  so,  the  4632d  section  has  no  application 
to  a  special  presentment  of  a  grand  jury  of  a  justice  of  the 
peace  for  malpractice  in  office,  but  that  section  refers  to  special 
presentments  of  grand  juries  for  a  violation  of  the  general 
penal  laws  of  the  state  of  which  the  4504tb  section  constitutes 
an  Exception,  for  the  reasons  before  stated.     The  county  ooorfc 
should  have  sustained  the  demurrer  to  the  s|)ecial  presentmeat 
of  the  grand  jury  upon  which  the  defendant  was  arraigned, 
and  the  court  below  erred  in  not  sustaining  the  oaiiorari  upon 
that  ground,  and  ordering  the  proceedings  had  thereon  to  be 
quashed.     The  view  which  we  have  taken  of  the  demurrer 
to  the  special  presentment  of  the  grand  jury  in  this  case,  will 
make  a  final  disposition  of  it,  and  therefore  it  is  not  neces- 
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fiary  to  notice  the  other  questions  discussed  on  the  argument. 
Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

The  facts  and  authorities  on  which  my  opinion  of  this  case 
is  based  are  sufficiently  set  out  in  the  head-notes  furnished 
the  reporter.  I  will  merely  add  that  the  degree  of  the  drunk- 
enness to  render  the  accused  guilty  of  conduct  unbecoming 
the  character  of  an  upright  magistrate,  is  a  question  for  the 
jury,  under  the  charge  of  the  court,  and  they  having  found 
the  defendant  guilty,  I  do  not  think  that  their  finding  should 
be  disturbed.  They  will  not  be  apt  to  convict  a  man  x)f  this 
offense  unless  he  was  so  obnoxious  to  the  charge  of  drunken- 
ness in  the  performance  of  judicial  duty,  as  to  become  a  kind 
of  public  nuisance,  altogether  necessary,  for  public  decency 
and  good  morals,  as  well  as  the  preservation  of  the  purity  of 
the  ermine,  to  be  abated.  If,  with  all  the  advantage  of  reason- 
able doubts  in  his  l>ehalf  and  sympathy  for  this  sin  ''which 
doth  so  easily  beset*'  some  men,  the  defendant  was  found  guil- 
ty by  a  jury  of  his  own  vicinage  and  selection,  we  may  feel 
well  assured  that  the  disease  of  his  excessive  drinking  was  of 
a  very  incurable  and  chronic  type,  and  needed  a  strong  rem- 
edy. It  has  been  applied ;  and  while  it  may  not  cure  him  of 
the  disease,  I  think,  to  prevent  the  contagion  from  spreading, 
it  should  kill  his  official  life  and  bury  the  corpse  out  of  the 
sight  of  the  people.  Therefore,  I  think,  as  the  lafr  author- 
ized the  finding  and  the  trial  was  fair,  the  judgment  should 
be  affirmed. 
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Waldeman  Moody,  plaiutifiF  in  error,  tw.  The  State  of 

Georgia,  defendant  in  error. 

1.  Where  sole  counsel  stated  in  his  place,  as  a  ground  for  continuance  of  a 
criminal  case,  that,  having  been  engaged  in  the  court  ever  since  the  find- 
ing of  the  bill  of  indictment,  he  had  no  opportunity  of  preparing  the  case 
for  trial ;  that  he  had  not  conversed  with  the  witnesses,  some  of  w^hom 
were  absent,  and  that  it  was  impossible  for  him  to  do  justice  to  his  client, 
the  judge  who  presided  in  the  court  and  saw  what  engagements  the  coun- 
sel had  therein,  i^as  in  a  favorable  situation  for  exercising  a  wise  and  just 
discretion  in  regard  to  the  showing ;  and  this  court,  in  the  absence  of  any 
detailed  explanation  in  the  record  as  to  what  the  engagements  of  counsel 
really  were,  and  in  the  absence  of  anything  to  suggest  special  intricacy  or 
complication  in  the  client's  case,  does  not  feel  constrained  absolutely  to 
pronounce  that  the  judge  abused  his  discretion  in  refusing  the  continuance. 

2.  The  showing  for  continuance  being  put,  in  part,  on  the  absence  of  wit- 
nesses, and  being  made  by  counsel,  no  reason  appearing  in  the  record  why 
the  client  did  not  make  or  participate  in  the  same,  and  the  name  of  no 
witness  being  given,  no  fact  being  stated  to  which  it  was  expected  that  the 
witnesses,  or  any  of  them,  would  testify,  no  expectation  of  procuring  their 
attendance  at  the  next  term  of  the  court  being  stated,  and  no  statement 
being  made  that  they  were  not  absent  by  the  client's  consent,  or  that  the 
application  was  not  for  delay,  it  was  clearly  right  to  overrule  the  showing 
as  to  this  ground. 

3.  Reviewing  the  whole  motion  for  continuance,  inasmuch  as  it  was  made  at 
the  same  term  of  the  court  at  which  the  indictment  was  found,  and  as  there 
had  been.no  previous  commitment  or  binding  over  of  the  prisoner,  the  rule 
of  diligence  exacted  by  the  court  was,  perhaps,  too. strict;  but  viewed  in 
the  light  of  subsequent  developments  on  the  trial,  especially  the  admissions 
made  by  the  prisoner  in  his  voluntary  statement  to  the  jury,  the  decision  on 
the  motion,  even  if  erroneous,  would  not  be  cause  for  a  new  trial. 

4.  Upon  a  single  count  for  assault  with  intent  to  murder  by  shooting,  the 
prisoner  may  be  convicted  of  the  lesser  offense  of  shooting  at  another. 

5.  In  charging  the  jury  on  such  an  indictment,  the  law  of  manslaughter  is 
relevant  as  well  as  the  law  of  murder. 

6.  But  the  constitutional  provision  (article  v.,  section  13,  paragraph  2,)  touch- 
ing the  selection,  qualiBcation  and  compensation  of  jurors,  is  not  relevant. 

7.  The  verdict,  so  far  from  being  contrary  to  evidence,  is  fully  warranted  by 
the  statement  of  the  prisoner  himself,  made  to  the  jury  on  the  trial.  He 
pretended  that  he  acted  in  self-defense,  and  yet  he  shot  the  prosecutor  frtan 
behind  in  the  back  of  the  shoulder.  The  prisoner,  on  his  own  version  of 
the  transaction,  was  altogether  to  blame  for  provoking  the  difficulty.  He 
had  no  right  to  obstruct  the  prosecutor  in  removing  from  his  premises, 
without  some  legal  process  to  hinder  or  detain  him.  Forcible  interference 
to  prevent  his  removal,  by  strong  hand,  was  unwarranted,  and  shooting 
him,'under  the  circumstances,  was  felonious. 
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8.  Under  the  constitution  and  laws  of  Georgia  every  human  being  within 
the  state  is  entitled  to  be  protected  against  violence.  Courts  and  juries,  as 
was  done  in  the  present  case,  should  administer  the  same  equal  and  impar* 
tial  justice  to  all,  without  distinction  of  race  or  color.  It  never  was  lawful 
in  this  state  for  a  white  person  to  shoot,  cut,  stab  or  wound  a  negro,  and  it 
is  not  the  less  unlawful  now  than  formerly.  On  the  contrary,  even  the 
right  of  moderate  correction  which  once  existed  in  the  owner,  overseer  or 
employer,  has  been  wholly  taken  away  by  the  abolition  of  slavery.  It  is  an 
outrage  upon  the  sovereignty  of  law  and  the  peace  of  society  for  a  white 
person  to  use  any  degree  of  violence  against  a  person  of  color,  or  for  the 
latter  to  use  any  degree  of  violence  against  the  former.  Persons  of  both 
races  are  under  an  equal  obligation  to  keep  the  peace  and  obey  the  laws. 

Criminal  law.  Continuance.  Indictment.  Before  Judge 
•Bartlett.     Greene  Superior  Court.     March  Term,  1«75. 

Moody  was  placed  on  trial  for  the  offense  of  assault  with 
intent  to  murder,  alleged  to  have  been  committed  upon  the 
|)erson  of  one  Hark  Mathews,  by  shooting  him.  When  the 
•  case  was  called  for  trial,  a  motion  was  submitted  by  the  de- 
fendant for  a  continuance,  which  was  overruled.  This  branch 
of  the  case  is  fully  reported  in  the  first  three  head-notes. 

The  defendant  pleaded  not  guilty.  The  evidence  for  the 
state  made,  in  brief,  the  following  case: 

Mathews  had  been  in  the  employment  of  defendant  as  a 
farm  laborer.  The  latter  was  desirous  of  securing  his  services 
for  tiie  year  1875,  but  failing  to  agree  on  terms,  notified  him 
(Mathews)  thafhe  wanted  his  house  by  Friday  morning,  De- 
cember 24th,  1874.  On  Thursday  morning  Mathews  had  a 
wagon  in  front  of  the  door  of  his  house,  and  was  engaged  in 
placing  thereon  such  personalty  as  he  owned,  when  defendant 
came  up  and  said,  ^*  I  suppose,  Hark,  you  are  going  to 
move?"  To  which  Mathews  responded,  *'Yes,  sir."  De- 
fendant then  said,  "I  offered  you  as  good  an  offer  as  any- 
body else,  if  you  won't  take  that  you  slian't  do  anybody 
else  any  gowl."  Mathews  was  then  going  out  of  the  cabin 
with  a  box  ;  he  put  the  box  down,  and  took  the  **hind  gate" 
off  the  wagon.  As  he  went  back  to  take  up  the  box,  de- 
fendant shot  him  in  the  shoulder.  Defendant  was  standing 
in  the  cabin  door.     He  told  Mathews  that  if  he  did  not  take 


662  SUPREME  CX)URT  OF  GEORGIA^ 


Moody  vs.  The  State  of  Georgia. 


his  things  out  of  the  wagon,  he  wouh)  blow  his  d — d  brains 
out.  Mathews  took  out  what  few  things  he  could,  but  as  he 
had  only  the  use  of  one  hand,  his  wife  had  to  take  out  such 
as  were  heavy.  The  defendant  shot  him  from  behind  with  a 
pistol.  There  was  no  provocation  for  the  act  beyond  the  iact 
of  his  leaving  the  service  of  defendant.  After  the  shooting, 
the  latter  told  Mathews  to  drive  the  wagon  away  and  never 
to  put  his  foot  on  the  place  again. 

The  case  made  by  the  state  rested  upon  the  evidence  of 
Mathews>,  his  wife,  and  of  the  surgeon  who  was  called  in  to 
see  him  when  shot. 

The  defendant  sought  by  five  witnesses  to  impeach  the  tes- 
timony of  Matthews,  but  the  attempt  Mras  weak. 

The  statement  of  the  defendant  varied  from  tliat  of  Mathews 
only  in  the  following  particulars:  He  said  that  he  carried  a 
pistol  with  him  because  he  was  informed  that  he  was  a  violent 
man ;  that  he  was  not  standing  in  the  door  of  the  cabin  when 
he  fired;  but  on  the  ground;  that  he  objected  to  the  removal 
by  Mathews  of  his  personalty  until  he  had  settled  a  provision 
account,  for  which  he  (defendant)  had  become  responsible; 
that  he  stepped  in  front  of  the  cabin  door  and  state<I  to  him 
(Mathews)  that  he  should  not  carry  out  any  more  of  his 
''plunder"  until  he  had  settled  the  account  referred  to;  tiiat 
he  immediately  saw  that  Mathews  was  about  to*make  an  at- 
tack on  him ;  that  Mathews  came  rushing  violently  at  him 
with  his  fist  drawn  up,  when  he  fired ;  that  he  was  compelled 
to  shoot  him  in  self-defense;  that  as  he  (Mathews)  made  a 
lick  at  him,  he  ran  past  ten  or  twelve  feet,  and  defendant 
fired  as  he  passed ;  that  he  then  told  him  to  take  the  things 
from  the  wagon  and  to  go  ofi*  immediately. 

Mathews'  character  was  sustained  by  one  witness. 

The  jury  found  the  defendant  guilty  of  unlawful  shooting 
at  another  not  in  self-defen«e,  and  recommended  him  to  tLe 
mercy  of  the  court.  The  defendant  moved  for  a  new  trial 
upon  the  following  grounds,  to -wit : 

1st  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 
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2d.  Because  the  court  erred  in  charging  the  jury,  section  1, 
article  l.,  and  paragraph  2,  section  13,  article  V,  of  the  consti- 
tution of  the  state  of  Georgia,  and  sections  4325,  4327  of  the 
Code,  these  provisions  of  the  constitution  and  of  the  Code  be- 
ing inapplicable  to  the  case. 

3d.  Because  the  court  erred  in  overruling  the  motion  for  a 
continuance  heretofore  referred  to. 

The  motion  was  overruled  and  defendant  excepted. 

Phiijp  B.  Robinson,  for  plaintiff  in  error. 

J,  W.  Preston,  solicitor  general,  by  Jackson  &  Clarke, 
for  the  state. 

Bleckley,  Ju«lge. 

The  opinion  of  the  court  is  given  at  suflScient  length  in  the 
head-notes.  As  the  conviction  was  eminently  right  and  proper, 
the  error  of  the  judge  in  charging  on  the  constitution,  as  in- 
dicated in  the  sixth  head-note,  had  no  hurtful  consequence. 
We  are  satisfied  to  let  the  verdict  stand ;  and  the  judgment 
refusing  a  new  trial  is  affirmed. 

Judgment  affirmed. 


Harriet  E.  Turman,  plaintiff  in  error,  w.  Cargill  & 

Daniel,  defendants  in  error. 

1.  If  it  were  doubtful  inerely,  the  court  should  not  declare  an  act  unconsti- 
tutional; they  should  be  clearly  satisfied  of  its  unconstitutionality  before 
annulling  an  act  passed  upon  as  constitutional  by  both  the  legislative  and 
executive  departments  of  the  state  government. 

2.  In  claim  cases  either  party  may  appeal  from  the  decision  of  the  justice  of 
the  peace  to  the  superior  court,  where  either  the  amount  of  they^./a.  or  the 
value  of  the  property  claimed,  exceeds  ^^50  00. 

3.  The  act  of  1874,  regulating  the  right  of  appeal  in  such  cases,  so  far  as  it 
makes  either  the  amount  of  the^.  fa,  or  the  value  of  the  property,  the  test 
of  what  is  "  the  sum  claimed  "  in  the  language  of  the  constitution,  is  not 
in  conflict  with  the  second  and  third  paragraphs  of  section  sixth,  article 
fifth,  of  the  constitution  of  the  state. 
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Justice  CourtR.  Appeals.  Claims.  Constitutional  lair. 
Before  Judge  James  Johnson.  Muscogee  Su{)erior  Court. 
May  Term,  1875. 

Reported  in  the  opinion. 

Thornton  &  Grimbs,  for  plaintiff  in  error. 

Thomas  J.  Chappell,  for  defendant 

Jackson,  Judge. 

A  fi.  fa.  under  $50  00  was  levied  upon  a  liorse  worth  more 
than  $50  00,  by  Cargill  &  Daniel,  and  Mrs.  Turman  claimed 
the  horse.  The  claim  was  returned  to  the  justice's  court  and 
the  horse  found  subject  An  appeal  was  taken  Iq  the  supe- 
rior court,  and  the  appeal  was  dismissed  on  the  ground  that 
the  act  of  1874,  which  authorized  an  appeal  in  claim  cases 
from  justice's  courts,  where  neither  the  amount  due  on  the/. 
fas,  or  the  property  levied  on  and  claimed,  was  of  the  value 
of  $50  00  or  upwards,  is  unconstitutional.  The  claimant  ex- 
cepted, and  the  question  made  is,  whether  that  act,  which  fully 
authorizes  this  appeal,  is  in  conflict  with  the  constitution  ? 

1.  The  question  was  very  ably  ai^ued  by  the  counsel  fi» 
the  defendant  in  error,  who  made  his  maiden  speech  in  this 
court,  with  a  force  and  acumen  which  will  long  be  remem- 
bered by  those  who  heard  it,  and  which  was  altogether  worthy 
of  the  son  of  his  distingnished  father.     He  certainly  created 
great  doubts  in  our  minds  as  to  the  constitutionality  of  the 
act  in  question ;  and  if  the  question  had  been  one  of  the  con- 
struction of  statutes  merely,  we  probably  should  have  lield 
with  him.    But  before  an  act  of  the  general  assembly  of  the 
state,  assented  to  by  the  executive,  is  declared  null  and  void, 
the  judicial  branch  of  the  government  should  be  clearly  satis- 
fied.   If  it  be  at  all  doubtful,  the  doubt  most  assuredly  should 
turn  the  scale  in  favor  of  the  construction  which  the  two  other 
branches  of  our  state  government  have  given  to  the  constitu- 
tion. 
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2.  The  provisions  of  the  constitution  are  in  these  words: 
"In  cases  where  the  sum  claimed  is  more  than  $50  00,  there 
may  be  an  appeal  to  the  superior  court,  under  such  regulations 
as  may  be  prescribed  by  law:"  Code,  section  6104.  "There 
shall  be  no  appeal  to  a  jury  from  the  decision  of  a  justice  of 
the  peace,  except  as  provided  in  the  foregoing  paragraph:" 
Code,  section  5105. 

The  first  regulation  prescribed  by  law  was  the  act  of  1868, 
codified  in  section  4157,  which  enacts  that  either  party  dis- 
satisfied with  the  judgment  of  the  justice  may,  as  matter  of* 
right,  appeal  to  the  superior  court,  provided  *Uhe  amount 
claimed  in  said  suit  is  over  $50  00."  It  became  doubtful 
whether,  under  this  act  in  claim  cases,  the  amount  claimed 
meant  the  amount  of  the  Ji,  fa,  or  the  amount  in  value  of  the 
proj)€rty  levied  upon  and  claimed,  and  the  act  of  1874  was 
passed  to  remedy  this  evil,  and  set  at  rest  this  doubt;  and  by 
that  act,  it  is  declared  that  in  either  case  the  appeal  may  be 
taken.  The  first  criticism  upon  the  act  is  that  it  gives  the 
right  of  apical  when  the^./a.  or  property  claimed  is  $50  00 
or  more,  whereas,  the  constitution  gives  the  right  when  it  is 
more  than  $50  00,  and  then  declares  that  there  shall  be  no 
appeal  except  as  therein  provided.  The  value  of  the  horse 
here  is  said  in  the  bill  of  exceptions  to  be  greater  than  $50  00, 
80  that  this  part  of  the  act  is  not  before  us  for  review.  If  the 
remaining  part  of  the  act  be  constitutional  it  is  immaterial 
whether  this  particular  clause  be  so  or  not,  so  far  as  this  case 
IS  concerned. 

But  it  is  argued  with  great  force  that  the  constitution,  by 
**the  sum  daimedy^  means  the  amount  of  the  ji.  fa.  and  not 
the  value  of  the  property  claimed,  because  the  word  ^im  ap- 
plies to  money  not  to  property;  and  the  case  of  Winston  vb, 
Tlie  United  States,  decided  by  the  supreme  court  of  the  Uni- 
ted States,  in  3  Howard,  771,  is  cited,  where  that  court  de- 
cides that  the  jurisdiction  there,  in  appeal  cases,  attaches 
from  the  amount  of  the  execution  and  not  from  tlie  property 
claimed.     But  we  cannot  set  aside  and  annul  the  act  of  the 

general  assembly  upon  the  idea  even  of  the  supreme  court  of 
Vol.  liv.  43. 
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the  Uiiite<1  States  as  to  their  jurisdiction,  when  the  question 
before  them  was  not  as.  to  the  constitvtionalUy  of  an  act  of 
congress,  but  as  to  the  construction  of  the  act  in  the  light  of 
the  constitution.     If  the  words,  the  sum  claimed,  in  our  con- 
stitution  do  not  refer  to  anything  but  money,  then  they  have 
no  reference  at  all,  perhaps,  to  claim  cases;  and  if  claims  be 
not  in  the  purview  of  the  constitutional  provisions  quoted, 
then  the  act  is  constitutional,  because  the  prohibition  does  not 
extend  to  claim  clases.     But  the  words^  the  sum  daimed,  can- 
not have  such  a  narrow  meaning;  else  all  civil  cases,  except 
for  money,  such  as  notes  and  accounts,  would  be  excluded* 
Yet,  in  the  very  same  clause  of  the  constitution.  Code,  f3c- 
tion  5104,  the  jurisdiction  to  jirstlces'  courts  is  put  at  $100  00 
"in  aU  civil  cases"  and  civU  cases  certainly  embrace  suits  for 
property.     What  is  a  suit  for  property  but  a  controversy  about 
property  in  the  courts,  and  what  is  a  claim  case  but  a  contro- 
versy about  property  in  the  courts.  They  are  but  diSerent  kinds 
of  suits.     The  sum  in  litigation,  so  far  as  the  plaintiff  in  Ji  fa, 
is  concerned,  or  "the  sum  daimed"  in  the  language  of  the 
constitution,  by  him,  is  tlie  amount  of  Uis  JLfa.;  but  "the 
sum  claimed"  by  the  claimant  is  the  value  of  the  property. 
If  that,  the  property^  be  subjected  to  the  JL  fa,,  all  is  gone 
from  him.     The  defendant  is  declared  the  owner  of  it  by  the 
judgment,  and  when  it  is  sold,  as  in  this  case  the  horse  most 
be  sold  to  pay  the  sum  due  on  the  fi.fcUj  the  balance  of  the 
(money  goes,  not  to  the  claimant  but  to  other  fi.  fas.,  if  there 
ibe  any;  if  none,  to  the  defendant  in  fi,  fa.     It  would  be 
.hard  upon  the  claimant,  if,  when  property  of  his,  worth  more 
than   $50  00  was  at  stake,  that  he  could  not  appeal  to  a 
jury,  for  that  is  the  appeal  to   the  superior  court,  though 
'the  spirit  of  the  constitution  and  the  letter  of  the  law  gave 
him  the  right;  and  as  the  right  of  appeal  should  be  mutaal, 
we  tliink  in  such  case  the  plaintiff  should  have  the  ri^ht  too; 
and  that  the  law  is  founded  in  good  sense,  which  gives  the 
right  to  both  parties  in  either  event — either  when  the  fL  fo* 
IS  over  %50  00,  no  matter  how  insignificant  the  property  is, 
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or  when  the  property  is  over  §50  00,  no  matter  how  small 
the  fi,  fa,  is. 

3.  We  think,  too,  that  these  constitutional  provisions  should 
be  construed  in  the  light  of  existing  laws  at  the  time  of  its 
adoption  and  before  its  adoption.  The  law  was,  that  in  the 
justices'  courts  a  party  might  appeal  to  a  jury  from  the  de- 
cision of  the  justice  of  the  peace,  the  appeal  to  the  jury  to  be 
there  tried  in  the  justice's  court.  The  evil  which  the  consti- 
tutional provision,  that  *Hh ere  shall  be  no  appeal  to  a  jury 
from  the  decision  of  a  justice  of  the  peace,  except  as  provided 
in  the  foregoing  paragraph,"  intended  to  remedy,  was  the  trial 
by  jury  in  the  justices'  court,  and  it  was  not  designed  to  pre- 
vent trial  by  jury  in  the  superior  courts,  whei-e  the  legislature, 
giving  a  liberal  construction  to  the  constitution,  granted  that 
right.  The  words  "  under  such  regulations  as  may  be  pre- 
scribed by  law,"  contemplated  the  exercise  of  discretion  in  the 
law-making  power,  a  discretion  not  to  be  controlled  by  the 
courts,  where  the  great  object  of  the  constitution  was  kept  in 
view,  ttie  right  of  appeal  where  the  amount  in  controversy ,  the 
interest  either  side  had,  exceeded  §50  00.  In  view  of  the  old 
law  before  the  adoption  of  tiie  constitution,  the  spirit  and  in- 
tent of  the  framers,  gathered  from  the  instrument  itself,  the 
great  object  in  view  and  the  spirit  of  the  restriction,  and  the 
fact  that  no  possible  harm  can  be  done  by  the  construction  we 
place  upon  it,  but  that  it  furthers  the  right  of  trial  by  jury, 
ever  a  favorite  of  the  common  law  and  of  the  statutes  of 
Georgia,  and  to  say  the  least,  that  the  unconstitutionality  of 
the  act  is  involved  in  doubt,  and  is  by  no  means  clear  and  sat- 
isfactory, we  feel  constrained  to  hold  it  constitutional,  and  to 
reviJrse  tlie  judgment  of  the  court  below. 

Judgment  reversed. 
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The  Savannah  Cotton  Exchange,  plaintiff  in  error,  vs. 
The  State  ex  rel,  Warfield  &  Wayne,  defendant  iu 
error. 

1.  The  1st  section  of  the  7th  article  of  association  of  the  Savannah  Cotton 
Exchange,  provided  that  "  any  member  who  shall  be  accused  of  wilfully 
violating  the  constitution  and  by-laws,  or  of  fraudulent  breach  of  contract, 
or  of  any  proceeding  inconsistent  with  the  just  and  equitable  principles  of 
trade,  or  of  other  misconduct,  may,  on  complaint,  be  summoned  before  the 
full  board  of  directors,  and  if  the  charges  against  him  be,  in  the  opinion  of 
the  board,  substantiated,  he  may,  by  a  vote  of  not  less  than  two-thirds  of  the 
members  of  the  board,  be  suspended  or  expelled  from  the  exchange."  Ar- 
ticle 6th  provided  that  all  claims  of  one  member  against  another  arising  from 
cotton  transactions,  should  be  subject  to  arbitration,  specified  the  manner 
in  which  it  should  be  had,  and  established  a  board  of  appeals. 

HeMf  that  the  failure  of  a  member  to  comply  with  an  award  rendered  in  such 
an  arbitration,  against  his  protest  that  the  exchange  had  no  jurisdiction  of 
the  matter  in  issue,  was  not  such  misconduct  as  would  authorize  his  expiU- 
sion  under  section  xst  of  article  7. 

2.  Such  member  was  entitled  to  an  appeal  on  the  question  ^of  jurisdiction 
without  submitting  the  whole  merits  of  the  controversy. 

3.  If  the  Cotton  Exchange  has  the  authority  to  act  as  an  arbitration  court  un- 
der its  charter,  its  awards  are  subject  to  be  reviewed  and  examined,  so  far 
as  the  legal  rights  of  the  parties  are  concerned,  by  the  judicial  tribunals  of 
the  state,  in  the  same  manner  as  are  the  awards  of  other  arbitrators. 

Mandamus.  Corporations.  Arbitrament  and  award.  Ap- 
peals. Jurisdiction.  Before  Judge  Tompkins.  Chatham 
Superior  Court.     February  Term,  1875. 

Reported  in  the  decision.  ^ 

Hartridge  &  Chisholm,  for  plaintiff  in  error. 

W.  U.  Garr.\rd,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  the  petition  of  the 
relators  for  a  mandamus  against  the  defendant,  to  compel  it 
to  restore  them  as  members  of  its  corporation,  from  which 
tliey  had  been  indefinitely  suspended  by  its  action.  Oo  the 
hearing  of  the  motion  for  a  peremptory  mandamus^  it  was 
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agreed  by  the  parties  that  the  case  should  be  submitted  to  the 
presiding  judge  for  his  decision,  without  the  intervention  of 
a  jury,  and  that  lie  iniglit  give  to  all  thestatenientscont^iined 
in  the  papers  submitteil,  such  weight  as  he  naight  deem  them 
eutitled  to.  The  presiding  judge,  after  having  considered  the 
same,  ordered  the  peremptory  mandamus  to  issue.  Wliere- 
upou  the  defendant  excepted, 

1.  By  the  1st  section  of  the  7th  article  of  the  defendant's 
fundamental  articles  of  association,  it  is  declared  that  *'any 
member  who  shall  be  accused  of  wilfully  violating  the  consti- 
tution and  by-laws,  or  of  fraudulent  breach  of  contract,  or  of 
any^proceeding  inconsistent  with  the  just  and  equitable  prin- 
ciples of  trade,  or  of  other  misconduct,  may,  on  complaint, 
be  summoned  before  the  full  board  of  directors,  and  if  the 
charges  against  him  be,  in  the  opinion  of  the  board,  substan- 
tiated, he  may,  by  a  vote  of  not  less  than  two-thirds  of  the 
members  of  the  board,  be  suspended,  or  expelled  from  the 
exchange."     Article  6th  provides  that  all  claims  of  one  mem- 
ber against  another,  arising  from  cotton  transactions,  shall  be 
subject  so  arbitration,  and  specifies  the  manner  by  which  it 
shall  be  doue,  and  also  provides  for  a  board  of  appeals.    The 
complaint  alleged  against  the  relators  was,  that  they  had  re- 
fused to  pay  $435  32  and  costs,  which  had  been  awarded 
against  them  in  favor  of  Tison  &  Gordon,  by  three  arbitrators 
appointed  by  defendant,  against  the  protest  of  the  relators  on 
the  ground  that  the  defendant,  under  the  peculiar  facts  of  the 
case,  had  no  jurisdiction  to  determine  it  by  arbitration,  they 
also  claiming  an  appeal  from  the  decision  of  the  arbitrators  in 
relation  to  that  point  in  the  case,  which  the  defendant  refused 
to  allow,  unless  they  would  consent  that  the  whole  merits  of 
the  case  should  be  heard  on  the  appeal.     In  our  judgment, 
the  facts  as  disclosed  in  the  record,  did  not  make  out  such  a 
cause  of  complaint  against  the  relators  as  wouM  have  author- 
ized the  defendant  either  to  have  suspended  or  expelled  them 
from  the  exchange  under  the  provisions  of  the  1st  section  of 
the  7th  article  of  its  own  fundamental  articles  of  association. 

2.  The  relators  respectfully  protested  against  the  jurisdic- 
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tion  of  the  defendant  to  arbitrate  the  transaction  between  them 
and  Tison  &  Gordon  under  the  peculiar  facts  of  the  case, 
and  demanded  an  appeal  on  the  question  of  jurisdiction;  this 
was  denied  them,  unless  they  would  submit  the  whole  merits 
of  tlie  case.  The  relators  had  the  clear  right  to  appeal  from 
the  decision  on  the  question  of  jurisdiction,  without  being  re- 
stricted in  the  exercise  of  that  right  by  the  terras  im{>osed  by 
the  defendant.  Tliere  is  no  evidence  in  the  record  tiiat  the 
relators  wilfully  violated  the  constitution  and  by-laws  of  the 
defendant,  or  that  they  committed  a  fraudulent  breach  of  con- 
tract, or  of  any  proceeding  inconsistent  with  the  just  and 
equitable  principles  of  trade,  or  of  any  other  misconiluct,  at 
least  the  complainant  did  not  spdcify  the  act,  or  acts  com- 
plained of,  with  the  documentary  evidence  bearing  on  the  case 
the  complainant  was  possessed  of,  or  with  a  list  of  the  wit- 
nesses as  required  by  the  2d  section  of  the  7th  article  of  the 
association.  Tiie  only  complaint  against  the  relators  that  we 
can  discover  is,  that  they  refused  to  pay  Tison  &  Gordon 
$435  32  which  they  claimed  had  been  awarde<l  to  them  by  an 
arbitration  against  which  the  relators  protester!  and  which  they 
respectfully  insisted  the  arbitrators  had  no  jurisdiction  to  make, 
but  if  they  had,  the  award  could  have  been  only  enforce(l  as 
any  other  common  law  award.  The  presiding  judge,  to  whom 
the  evidence  was  submitted,  has  passed  upon  it,  and  granted 
the  mandamuSy  and  we  find  no  error  in  his  judgment  on  the 
statement  of  facts  contained  in  the  record. 

3.  If  tlie  defendant  has  the  power  and  authority  to  ac^  as 
an  arbitration  court  under  its  charter,  in  relation  to  all  claims 
of  one  of  its  members  against  another,  arising  from  cotton 
transactions,  its  decisions  and  awards  are  subject  to  be  reviewed 
and  examined,  so  far  as  the  legal  rights  of  the  parties  are  con- 
cerned, by  the  judicial  tribunals  of  the  state,  in  the  same  man- 
ner as  the  awards  of  other  arbitrators  are  reviewed  and  ex- 
amined. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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James  M.  Slater  d  aL,  plaintiiFs  in  error^  vs.  Elizabeth 

A.  Manes,  defendant  in  error. 

1.  When  grounds  for  new  trial  are  once  ruled  insufficient  by  the  supreme 
court,  that  judgment  will  not  be  reversed  on  a  subsequent  writ  of  error  in 
the  same  case,  sued  out  on  the  very  same  motion  for  new  trial,  with  a  new 
ground  added  by  way  of  amendment  to  the  original  motion. 

2.  After  judgment  on  writ  of  error  reversing  the  grant  of  a  new  trial,  can  the 
motion  be  amended  in  the  court  below,  even  before  the  remittitur  is  en. 
tered  ?     Qtusre  I 

3.  Newly  discovered  evidence  that  most  probably  might  have  been  discov- 
ered earlier,  with  reasonable  diligence,  is  not  ground  for  new  trial — cer- 
tainly not,  if  first  brought  forward  after  final  judgment  disposing  of  the 
whole  case  on  writ  of  error. 

New  trial.  Practice  in  the  Supreme  Court.  Practice  in  the 
Sui)erior  Court.  Before  Judge  Schley.  Bulloch  Superior 
Court.    October  Terra,  1874. 

After  the  judgment  of  the  supreme  court  was  rendered  in 
Ihe  case  of  Maiies  vs.  Slater  et  aLj  48  Georgia  Reports^  589, 
but  before  it  was  made  the  judgment  of  the  court  below,  Sla- 
ter, et  aL  renewed  their  motion  for  a  new  trial  upon  the  same 
grounds  that  had  been  passed  on  by  the  supreme  court,  with 
the  additional  ground,  a4<)ed  by  amendment,  of  newly  dis- 
covered evidence.  This  testimony  was  to  the  effect  that  Sam- 
uel Slater  had  possession  of  the  property  in  controversy  prior 
to  the  execution  of  the  deed  conveying  the  same  to  Ann  Sla- 
ter, with  remainder  to  her  children  by  her  husband,  William 
Slater;  and  that  she  held  the  land  under  such  deed  at  the 
time  she  and  her  husband  conveyed  to  Elmore  Manes. 

This  ground  of  the  motion  was  supported  by  the  usual 
affidavits.  Counsel  for  plaintiff  stated  in  his  affidavit  that 
neither  he  nor  plaintiffs. resided  in  Bulloch  county.  James 
M.  Slater,  one  of  the  plaintiffs,  also  made  affidavit  to  the  ef- 
fect that  the  evidence  was  newly,  discovered,  and  that  his  two 
co-plaintiffs  are,  and  were  at  the  time  of  the  trial,  non-resi- 
dents of  Bulloch  county. 

Beyond  the  fact  of  non-residence,  no  excuse  for  the  failure 
to  discover  the  testimony  at  an  earlier  date  was  given. 

The  motion  was  overruled,  and  plaintifis  excepted. 
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James  H.  Hunter;  W.  C.  McCall,  for  pIaiDti£&  in  er- 
ror. 

RuFus  E.  Lester;  A.  H.  Smith  for  defendaut 

Bleckley,  Judge. 

1.  As  to  the  grounds  of  new  trial  pronounced  here  insuffi- 
cient on  the  former  writ  of  error,  they  are  res  adjudioata.  No 
second  trial  has  been  had  in  the  court  below,  and  these  grounds 
come  back  to  us  with  no  new  action  or  new  light  upon  them. 

2.  It  may  be  questioned  whether  the  motion  for  new  trial 
was  amendable  by  adding,  at  that  stage,  the  ground  of  newly 
discovered  evidence:  Code,  section  3716.'  Perhaps  it  was; 
but  if  so,  the  new  hearing  ought  to  have  been  confined  to  that 
ground  alone,  as  if  it  were  a  sepamte  extraordinary  motion: 
Section  3721.    . 

3.  And  that  ground  we  hold  insufficient,  on  the  showing 
contained  in  the  record.  The  new  facts  were  not  of  a  con* 
cealed  or  obscure  nature,  and  they  were  discovered  so  soon 
after  their  absence  had  been  remarked  by  this  court  that 
tliere4s  a  strong  probability  that  full  diligence  in  searching 
for  them  would  iiave  met  an  earlier  reward.  The  suit  was  by 
members  of  the  Slater  family,  and  the  possession  said  to  have 
been  recently  <liscovered  was  by  other  members  of  it.  In  so 
far  as  that  possession  related  to  the  question  of  the  plaintiffs' 
title,  it  should  have  been  inquired  into  before  the  suit  was 
brought — certainly  before  it  was  tried.  But  the  record  dis- 
closes no  inquiry  earlier  than  the  loss  of  the  case  on  Uie 
former  writ  of  error  in  this  court.  Diligence  was  wanting  ; 
and  diligence  was  require<l :  41  Georgia^  426. 

Judgment  affirmed. 
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In  re  John  H.  Deveaux  et  cU.,  plaintiffs  in  error. 

Persons  desirous  of  being  incorporated  under  section  1676  of  the  Code,  must 
specify  the  object  of  their  association,  the  particular  business  they  propose 
to  carry  on,  the  place  at  which  they  propose  to  carry  it  on,  and  the  amount 
of  capital  to  be  employed  by  them  in  such  business  actually  paid  in ;  and 
-  unless  these  particulars  be  disclosed  in  the  application,  the  charter  will  not 
be  granted. 

Corporations.  Charter.  Pleadings.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1875. 

Heported  in  the  opinion. 

Philip  M.  &  R.  Wayne  Russell;  George  A.  Mer- 
cer, for  plaintiifs  in  error. 

W.  U.  Garrard;  Rufus  E.  Lester,  contra. 

Jackson,  Judge. 

John  H.  Deveaux  and  others,  applied  to  thesu|)erior  court 
of  the  county  of  Chatham,  for  an  act  of  incorporation.  They 
alleged  by  petition  that  they,  with  others,  had  entered  into  an 
association  under  the  name  of  the  Grand  Lodge  of  Free  and 
Accepted  Masons  of  the  State  of  Georgia ;  that  the  object  of 
their  association  is  for  charitable  purposes,  with  power  to  pur- 
chase and  hold  property,  real  and  pei*sonal,  to  sue  and  be  sued, 
and  to  execute  all  the  powers  usually  conferred  upon  corpora- 
tions of  similar  character,  and  to  do  such  things  and  pass  such 
laws  for  the  organization  of  their  lodge  as  may  be  consistent 
with  the  laws  of  Georgia;  that  no  capital  stock  is  required  for 
their  purposes;  and  they  prayed  to  be  incorporated.  This  ap- 
plication was  resisted  by  W.  U.  Garrard,  an  attorney  and  coun- 
selor of  said  court,  as  amwus  curios,  and  the  court,  after  ar- 
gun\ent  had,  refused  the  application,  and  this  refusal  is  the 
error  assigned. 

The  constitution  of  this  state  declares:  ''The  general  as- 
sembly shall  have  no  power  to  grant  corporate  powers  and 
privileges  to  private  companies,  except  to  banking,  insurance, 
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railroad,  canal,  navigation^  mining,  express,  lumber,  man- 
ufacturing and  telegraph  companies ;  nor  to  make  or  change 
election  precincts;  nor  to  establish  bridges  or  ferries;  nor 
to  cliange  names  or  legitimate  children ;  but  it  shall  pre- 
scribe, by  law,  the  manner  in  which  such  powers  shall  be  ex- 
ercised by  the  courts :''  Code,  section  5068.  Section  1676  of 
the  Code,  prescribes  the  manner  in  which  the  courts  shall  ex- 
ercise the  power  of  incorporating  certain  companies  other  tlian 
th(jse  conferred  on  the  legislature;  and  section  1677  prescribes 
the  manner  in  which  certain  other  companies  may  be  incor- 
porated by  tlie  courts.  The  latter  section  is  confined  to 
churches  and  academies,  and  the  petitioners  do  not  come  un- 
der it,  nor  do  they  apply  under  it.  The  question  therefore, 
is,  are  they  entitled  to  the  charter  they  seek  under  section 
1 676  ?  Tliat  section  requires  that  they  shall  Hpeeify  the  objects 
of  their  association.  In  the  grant  of  chartered  franchises,  this 
is  all  im()ortant;  because  the  courts  should  have  some  guide 
in  keeping  them  within  the  powers  granted,  and  unless  they 
be  specified  with  particularity  in  the  petition,  and  the  grant 
founded  thereon,  they  might  do  as  they  please,  and  the  law  be 
powerless  to  restrain  them.  This  petition  8|>ecifies  no  objects, 
unless,  indeed,  to  sue  and  be  sued,  to  purchase  and  hold  prop- 
erty, constitute  objects  in  the  sense  of  the  statute.  They  do 
say  that  their  object  is  charity,  but  how,  when,  where,  in  what 
way,  is  not  disclosed.  The  court  below  seemed  to  suppose 
that  their  object  was  to  make  or  be  made  masons ;  but  we  see 
nothing  in  this  record  disclosing  such  object  outside  of  the 
judgment  pronounced  by  the  court.  We  are  wholly  at  a  loss 
to  know,  from  this  record,  what  the  objects  are,  and  before  the 
charter  can  be  granted  the  statute  requires  that  the  objects  of 
the  association  be  speeified.  But  the  statute  requires  more. 
It  requires  them  to  state  the  partioular  business  ikey propose  to 
carry  oiu  Here  the  petition  is  again  strangely  silent  That  par- 
ticular business  is  no  where  set  out  in  it,  and  this  court  is  wholly 
at  a  loss  to  assertain  from  this  entire  record,  after  a  careful  and 
close  inspection  thereof,  what  in  the  world  that  particular 
business  can  be!    Again,  the  statute  requires  that  the  petition 
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shall  show  the  amount  of  capital  to  be  employed  by  them, 
actually  paid  in.  There,  again,  this  document  is  silent ;  or, 
rather  in  the  same  breath  in  which  it  asks  the  permission  to 
purchase  and  hold  property,  and  sue  and  be  sueti,  it  affirms 
that  the  corporation  or  association  has  no  capital  stock,  ex- 
pects to  have  none,  and  needs  none.  Strange  that  they  shall 
be  able  to  purchase  without  money  I  Altogether  in  keeping* 
with  the  mysterious  movements  of  some  secret  association 
banded  together  for  objects  which  cannot  be  accurately  speci- 
fied. Again,  the  statute  requires  that  the  petition  shall  indi- 
cate their  place  of  doing  business.  On  this  point,  too,  noth- 
ing is  disclosed ;  neither  the  particular  business  to  be  done, 
nor  the  place  of  doing  it,  is  divulged.  On  the  whole,  this 
petition  carries  on  its  face  a  mask  not  oflen  exhibited  to  coarts, 
and  with  which  judicial  tribunals  are  not  familiar.  ^  Law 
loves  plain,  open  dealing;  and  society  and  public  policy  de- 
mand that  where  franchises,  corporate  powers  and  privileges 
above  what  the  masses  of  men  possess,  are  prayed  for,  either 
from  the  legislature  or  the  courts,  before  such  privileges  and 
franchises  are  conferred,  the  power  that  grants  them  sliall  be 
inforraeil  what  objects  the  petitioners  have  in  view,  what  par- 
ticular business  they  propose  to  carry  on,  how  they  expect  to 
purchase  without  any  capital,  and  where,  in  what  locality,  they 
propose  to  perform  that  marvelous  feat.  At  all  events,  the 
constitution  gave  the  legislature  the  power  to  say  how  the 
courts  should  grant  these  powers  and  privileges;  they  tell  us, 
in  section  1676  of  the  Code  how  we  shall  confer  them ;  that 
section  prescribes  the  conditions  precedent;  these  petitioners 
have  not  complied  with  hardly  one  of  those  conditions; 
and,  therefore,  whilst  we  confess  that  we  do  not  exactly  agree 
with  the  court  below  in  the  reason  on  which  he  based  his 
judgment — doubtless^  because  we  do  not  understand  it — we 
affirm  that  judgment,  and  decline  to  require  the  court  to  grant 
the  charter. 

Judgment  affirmed. 
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George  W.  Stinson  d  al.,  plaintiffs  in  error,  vs.  Hugh 
Hall,  sheriff,  for  use,  defendant  in  error. 

Where  property  was  levied  on  under  an  attachment,  claimed  and  found  sub- 
ject ;  but  when  the  execution  based  on  the  judgment  obtained  on  the  at- 
tachment was  placed  in  the  hands  of  the  sheriff  and  the  property  demanded 
of  the  claimant,  he  refused  to  deliver  the  same :  • 

//e/i/,  that  a  recovery  could  be  had  on  the  forthcoming  bond,  •without  proof 
that  the  aforesaid  property  had  been  advertised  for  sale.  The  refusal  to 
deliver  the  property  was  a  forfeiture  of  the  bond. 

Claim.  Forthcoming  bond.  Levy  and  sale.  Before  Judge 
James  Johnson.  Talbot  Superior  Court.  Mai-cli  Terra, 
1875. 

Reported  in  the  decision. 

Little  &  Crawford,  for  plaintiff;^  in  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  an  attachment 
was  issue<I  in  favor  of  Allen  against  Morgan,  returnable  to 
Upson  superior  court,  which  was  levied  on  certain  described 
property  as  the  property  of  the  defendant,  by  the  sheriff  of 
Talbot  county,  which  was  claimed  by  George  Stinson  in  terms 
of  the  statute,  he  giving  bond  with  security  to  the  sheriff  who 
left  the  property  levied  on  in  the  possession  of  the  claimant. 
The  condition  of  the  bond  was,  that  the  claimant  should  well 
and  truly  deliver  to  said  sheriff  said  property  at  the  time  and 
place  of  sale  in  the  event  it  should  be  found  subject  to  the 
attachment.  The  property  was  found  subject  on  the  trial  qf 
the  claim.  An  execution  was  issued  agaiust  the  property  at- 
tached as  the  property  of  the  defendant  in  attachment,  and 
placed  in  the  hands  of  the  sheriff  of  Talbot  county;  and  the 
property  attached  not  being  forthcoming  to  be  levied  on  in 
satisfaction  of  the  attachment  execution,  suit  was  instituted 
on  the  claimant's  bond  by  the  plaintiff,  alleging,  as  a  bi'each 
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thereof,  that  the  property  had  been  found  subject  to  the  at- 
tachment, and  that  the  defendant  had  been  called  on  and  tlie 
property  denaanded  of  him,  to  be  sold  to  satisfy  said  judg- 
ment and  execution,  in  accordance  with  the  stipulations  con- 
tained in  the  bond,  but  that  the  defendant  refused  to  deliver 
the  same,  or  to  pay  the  plaintiff's  said  judgment. 

On  the  trial  of  the  case  the  sheriff  testified  that  after  the 
execution  was  placed  in  his  hands  he  demanded  of  the  de- 
fi»ndant,  Stinson,  the  property  levied  on,  who  refused  to  de- 
liver the  same  to  him,  and  that  it  was  of  the  value  of  $200  00 ; 
that  he  had  searched  for  the  property  but  could  not  find  it. 
The  court  charged  the  jury,  "that  if  the  sheriff*,  after  the  ex- 
ecution was  placed  in  his  hands,  demanded  the  property  from 
the  defendant,  and  the  defendant  refiiseci  to  deliver  the  same, 
then,  whether  the  same  had  been  advertised  for  sale  or  not,  the 
refusal  to  deliver  the  property  was  a  forfeiture  of  the  bond, 
and  entitled  the  plaintiff*  to  recover."  To  which  charge  the 
defendants  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff" for  the  sum  of  8186  87. 

There  being  no  legal  evidence  that  the  property  was  adver- 
tised for  sale  after  it  was  found  subject  to  the  attachment,  the 
question  is,  whether,  under  the  evidence  in  the  record,  the  plain- 
tiff" was  entitled  to  recover  without  proving  that  the  property 
was  advertised  for  sale?  The3329th  section  of  the  Code  contem- 
plates that  when  a  judgment  shall  have  been  obtained  in  an  at- 
tachment case,  an  execution  shall  issue  on  that  judgment  against 
the  property  attached,  and  that  property  only  shall  be  levied  on 
and  sold  under  such  execution.  Before  the  execution  issued  on 
the  judgment  place<l  in  the  sheriff''s  hands  could  have  been 
levied  on  the  property  attached  for  the  purpose  of  making 
sale  thereof,  at  the  proper  time  and  place  of  sale,  which  the  de- 
fendant had  bound  himself  in  his  claim  bond  to  deliver  to  the 
sheriff*  for  that  purpose,  it  was  necessary  that  the  defendant 
should  have  had  the  property  forthcoming  and  accessible  to 
be  levied  on  by  the  sheriff*,  in  order  that  he  might  sell  it  at 
the  time  and  place  of  sale  as  required  by  law.  But  the  evi- 
dence in  the  record  shows  that  when  the  sheriff^  demanded  the 
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Georob  W,  Stinson  ei  a/.,  pluintiffs  in  error,  vs.  Hugh 
Hall,  sheriff,  for  use,  defendant  in  error. 

Where  projierty  wns  levied  on  under  an  alUchmenl,  claioied  and  found  sub- 
ject; but  when  the  execution  based  on  the  judgment  obtained  on  the  at- 
tachment was  placed  in  the  hands  of  the  sheriff  and  the  property  demanded 
of  the  claimant,  he  refused  to  deliver  the  same :  * 

Held,  that  a  recovery  could  be  had  on  the  forthcoming  bond,  without  proof 
that  the  aforesaid  property  had  been  advertised  for  sale.  The  refusal  to 
deliver  the  properly  was  a  forfeiture  of  the  bond. 

Claim.  Fortliciimfng  bond.  Levy  and  sale.  Before  Judge 
JAMta  Johnson.  Talbot  Superior  Court.  March  Terra, 
1875. 

Reported  in  the  decision. 

LiAle  4  Crawford,  for  plaintitfd  in  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  an  attachment 
was  issued  in  favor  of  Allen  again.^t  Morgan,  returnable  to 
Upson  superior  conrt,  wliicli  was  levied  on  cerlain  described 
pn>perty  as  tlie  property  of  t!ie  defendant,  by  tiie  sheriff  of 
Talbot  county,  which  was  claimeil  by  George  SLinson  in  terms 
of  the  statute,  he  {giving  bond  with  security  to  the  sheriff  who 
led  the  property  levied  on  in  the  possession  of  tiie  ciaitnaut. 
The  condition  of  the  bond  was,  that  the  claimant  should  well 
anil  truly  deliver  to  said  sheriff  said  j)roperty  at  tlie  time  and 
place  of  sale  in  the  event  it  ahould  be 
attachment.     The  property  was  fount) 
the  claim.     An  execution  was  issued  a^ 
tached  as  the  property  of  the  defendan 
placed  in  the  hands  of  the  sheriff  of  Ti 
pro|)6rty  atlaclied  not  being  forthcomii 
satisfaction  of  the  atlachment  executioi 
oa  the  claimant's  bond  by  the  plaintiff, 
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tliereof,  that  the  pro|)€rty  had  l>een  found  subject  to  the  at- 
tachment, and  that  the  defendant  had  been  called  on  and  the 
property  demanded  of  him,  to  be  sold  to  satisfy  said  judg- 
nient  and  execution,  in  accordance  with  the  stipulations  con- 
tained in  the  bond,  but  that  the  defendant  refused  to  deliver 
the  8ame.  or  to  pay  the  plaintiff's  said  judgment. 

On  the  trial  of  the  case  the  sheriff^  t-estified  tliat  after  the 
execution  was  placed  in  his  hands  he  demanded  of  the  de- 
fondant,  Stinson,  the  property  levied  on,  who  refused  to  de- 
liver the  same  to  him,  and  that  it  was  of  the  value  of  $200  00 ; 
that  he  had  searched  for  the  property  but  could  not  find  it. 
The  court  charged  the  jury,  "that  if  the  sheriff*,  after  the  ex- 
ecution was  placed  in  his  hands,  demanded  the  property  from 
the  defendant,  and  the  defendant  refused  to  deliver  the  same, 
then,  whether  the  same  had  been  advertised  for  sale  or  not,  the 
refusal  to  deliver  the  property  was  a  forfeiture  of  the  bond, 
and  entitled  the  plaintiff*  to  recover."  To  which  charge  the 
defendants  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff* for  the  sum  of  8186  87. 

^  There  being  no  legal  evidence  that  the  property  was  adver- 
tised for  sale  after  it  was  found  subject  to  the  attachment,  the 
question  is,  whether,  under  the  evidence  in  the  record,  the  plain- 
tiff* was  entitled  to  recover  without  proving  that  the  property 
was  advertised  for  sale?  The  3329th  section  of  the  Code  contem- 
plates that  when  a  judgment  shall  have  been  obtained  in  an  at- 
tachment case,  an  execution  shall  issue  on  that judgmentagainst 
the  property  attached,  and  that  property  only  shall  be  levied  on 
and  sold  under  such  execution.  Before  the  execution  issued  on 
the  judgment  placed  in  the  slieriff''s  hands  couhl  have  been 
levied  on  the  property  attached  for  the  purpose  of  making 
sale  thereof,  at  the  proper  time  and  place  of  sale,  which  the  de- 
fendant had  bound  himself  in  his  claim  bond  to  deliver  to  the 
sheriff*  for  that  purpose,  it  was  necessary  that  the  defendant 
should  have  had  the  property  forthcoming  and  accessible  to 
be  levied  on  by  the  sheriff^,  in  order  that  he  might  sell  it  at 
the  time  and  place  of  sale  as  required  by  law.  But  the  evi- 
dence in  the  record  shows  that  when  the  sheriff*  demanded  the 
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property  of  tlie  defendant  in  order  that  lie  might  levy  the 
execution  upon  it,  the  defendant  refused  to  deliver  the  prop- 
erty, and  the  sheriff  could  not  find  it.  The  position  which 
the  defendant  assumes  in  his  defense  to  the  suit  upon  his  bond 
amounts  to  this:  it  is  true  I  bound  myself  to  deliver  the  prop- 
erty to  the  sheriff  which  was  left  in  my  possession,  under  my 
claim  to  it,  if  found  subject  at  the  time  and  place  of  sale,  but 
I  will  refuse  to  produce  it  when  demanded  by  the  sheriff,  so 
that  he  cannot  levy  the  execution  upon  it  and  advertise  it  to 
be  sold  at  the  time  and  place  of  sale  as  required  by  law,  there- 
fore I  have  not  broken  the  obligation  of  njy  bond  because  he 
has  not  advertised  it.  In  view  of  the  evidence  contained  in 
the  record,  we  find  no  error  in  the  charge  of  the  court  to  the 
jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 


J.  A.  Bruce^  plaintiff  in  error,  v«.  W.  B.  Conyers,  defend- 
ant in  error. 

1.  Attachment  may  be  dismissed  for  defective  affidavit  after  rcple>7^  bond  has 
been  given.  The  security  on  the  replevy  bond  is  not  bound  if  the  pr(3p- 
erty  replevied  was  not  bound.  A  void  attachment  will  neither  uphold  the 
levy  nor  a  bond  given  to  supersede  the  levy, 

2.  Judgment  dismissing  attachment  is,  in  its  nature,  final,  and  is  the  subject 
of  a  separate  writ  of  error,  notwithstanding  the  cause  may  still  be  pending 
in  the  court  below  on  the  declaration  to  have  a  recovery  upon  the  merits  as 
if  the  suit  had  been  brought  by  ordinary  process. 

3.  An  affidavit  to  obtain  attachment  for  purchase  money,  under  sections  of 
the  Code,  3293  and  3294,  must  contain  a  description  of  the  property  for 
which  the  debt  was  created,  and  such  description  must  be  sworn  to  posi- 
tively and  not  simply  to  the  best  of  the  plaintiflf 's  knowledge  and  belief. 
Affidavit  "  that  to  the  best  of  deponent's  knowledge  and  belief  the  follow- 
ing is  a  correct  list  and  description  of  the  property  for  which  said  debt  was 
created,  to-wit :  four  fancy  decanters,  one  vase,"  with  a  great  number  jof 
other  articles  set  forth  in  like  manner,  is  not  positive,  and  for  that  retton 
the  attachment  issued  thereon  is  void,  and  was  properly  dismissed  on  mo- 
tion: See  23  Gforgia  Reports,  480;  48  Ibid.,  12. 
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Attacbraent.  Practice  in  the  Supreme  Court.  Before  Judge 
Buchanan.  Carroll  Superior  Court.  April  A<ljourned  Term, 
1875. 

Bruce^  for  the  purpose  of  obtaining  an  attachment  against 
Conyers,  majde  affidavit  that  the  latter  was  indebted  to  him 
|719  19,  for  the  purchase  mcrney  of  articles  now  in  his  pos- 
session; that  he  apprehended  the  loss  of  his  debt,  or  of  some 
part  of  it,  unless  processs  of  attachment  issued ;  that,  to  the 
be^t  of  his  knowledge  and  belief,  the  following  was  a  correct 
list  and  description  of  the  articles  for  which  the  debt  was 
created :  four  fancy  decanters,  etc.  A  levy  was  made  and 
Conyers  replevied.  A  declaration  was  filed  and  personal  ser- 
vice eflfecled  on  defendant.  When  the  case  was  called  for  trial, 
a  motion  was  made  to  dismiss  the  attachment  because  of  the 
insufficiency  of  the  affidavit.  The  motion  was  sustained  and 
plaintiff  had  an  exception  pendente  lUe  entered  of  record. 
Subsequently  a  bill  of  exceptions  was  filed  to  this  ruling,  and 
this  branch  of  the  case  was  brought  up  independently  of  the 
personal  suit.     What  became  of  that  does  not  appear. 

Error  is  assigned  upon  the  dismissal  of  the  attachment. 

Gartrell  &  Stephens;  Mabry  &  Reese,  for  plaintiff 
in  -error. 

A.  B.  Culberson;  Austin  &  Harris;  J.  B.  S.  Davis, 
for  defendant. 

Bleckley,  Judge. 

1.  The  motion  to  dismiss  the  attachment  was  not  too  late: 
48  Georgia^  12.  The  defendant  haying  filed  no  plea,  the  case 
was  not  at  issue  upon  the  merits;  consequently,  the  15th  rule 
of  court,  and  the  case  in  44  Georgia^  454,  were  no  obstacles 
to  the  motion.  I  should  hesitate  to  pronounce  them  obstacles 
at  any  stage  of  the  proceedings,  even  after  issue  joined  on  the 
merits  of  the  action,  wliere,  as  here,  the  defect  in  the  affidavit 
is  patent,  and  one  that  renders  the  attachment  absolutely  void. 
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The  attachment,  whether  good  or  bad,  brings  the  defendant 
into  court,  if  he  is  served  with  notice,  or  if  lie  ap{)ears  and 
defends,  or  if  he  replevies  the  property,  and  he  remains  in 
court,  though  the  attachment  be  dismissed:  Co<]e,  sections 
3309,  3313,  3328 ;  46  Georgia,  225 ;  53  Ibid.,  558.  Motion 
to  dismiss  the  attachment  is,  therefore,  not  a  denial  that  the 
process  is  sufficient  to  bring  him  into  court,  but  a  denial  of 
its  sufficiency  to  seize  and  hold  his  property.  Such  a  motion 
goes  to  the  writ,  while  a  plea  to  the  merits  goes  to  the  action. 
The  two  things,  under  our  present  statutes,  are  perfectly  con- 
sistent. Perhaps  they  were  not  so  until  statutory  provision 
was  made  for  proceeding  with  the  action  notwithstanding  a 
dismiissal  of  the  attachment  The  obstacle  insisted  upon  here 
was  that  the  property  had  been  replevied.  But  surely  that 
ought  not  to  cut  off  a  motion  to  dismiss  the  attachment.  Xhfi 
defiudaaLs^as  obliged  Jo  .replevy  i»  ord<>r  to  regain  the  pos- 
session  of  his  proj>erty  witliout  litigation.  •  If  the  attachment, 
when  reaid  in  connection  with  the  affidavit,  was  void,  oouhl  it 
uphold  a  levy,  or  a  statutory  bond  executed  in  consequence  of 
the  levy  ?  We  think  not.  Such  an  attachment  is  as  subject 
to  be  dismissed  after,  as  before,  a  replevy  bond  has  been 
given:  53  Georgia,  558.  Ordinarily,  a  replevy  bond  will 
dissolve  an  attachment,  but  where  there  is  no  valid  attach- 
ment, and  the  defect  is  not  amendable,  there  is  nothing  to 
dissolve.  A  void  thing  cannot  be  made  the  less  void  by  call- 
ing it  dissolved. 

It  was  made  a  question  in  the  argument  of  the  case 
whetlier  this  writ  of  error  was  not  prematurely  brought  We 
tiiink  it  was  not,  for  the  reason  that  the  whole  attachment 
element  was  disposed  of  by  dismissing  the  attachment  The 
decision  was  final  as  to  it,  and  any  judgment  which  the  plain- 
tiff might  recover  on  his  declaration  thereafter  would  liave. 
no  aid  from  the  levy  of  the  attachment.  It  would  take  lien 
only  from  the  date  of  the  judgment,  (51  Georgia,  241,)  and, 
as  we  have  seen,  the  security  of  the  replevy  bond  would  be 
lost     To  maintain  his  attachment,  it  was  the  right  of  the 
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plaintiff  to  have  the  judgmcDt  (lismissing  it  reviewed  by  a 
separate  writ  of  error :  53  Georgia,  442. 

3.  Our  ultimate  ruling  in  affirming  the  judgment  is  suffi- 
ciently set  out  in  the  third  head-note. 

Judgment  affirmed. 


Jeptha  M.  Bradley  et  aly  plaintiffs  in  error,  vs.  Ann  D. 
Saddler,  by  next  friend,  d  al.,  defendants  in  error. 

1.  Where  a  demurrer  to  the  whole  bill  is  overruled,  or  a  plea  stricken,  the 
defendant  may  file  his  exceptions  and  have  them  certified  and  entered  of 
record,  and  when  the  case  is  finally  heard  in  the  court  below,  and  brought 
here  for  review,  these  exceptions  will  then  be  considered  and  passed  upon. 

2.  A  parol  agreement,  before  marriage,  to  make  and  execute  in  writing  a  set- 
tlement after  marriage,  is  within  the  statute  of  frauds. 

3.  Marriage  is  not  such  part  performance  of  the  parol  agreement  as  will 
take  the  case  out  of  the  statute.  No  such  construction  should  he  put  upon 
the  .statute  as  would  render  it  absolutely  nugatory. 

4.  The  entry  upon,  and  possession  and  enjoyment  of,  the  wife's  property  by 
the  husband,  was  not,  in  i860,  such  part  performance,  unless  averred  and 
clearly  proved  to  have  been  done  in  pursuance  of,  and  subject  to,  the 
scheme  of  settlement  agreed  upon  before  marriage ;  otherwise  his  marital 
rights  attached,  and  the  presumption  would  be  that  he  possessed  and  en- 
joyed the  property  by  virtue  of  those  rights. 

5.  Although  it  be  stipulated  in  a  parol  ante-nuptial  agreement  that  the  hus- 
band shall  reduce  it  to  writing  after  marriage,  yet  if  he  fail  to  do  so,  but 
nevertheless  hold  and  use  the  wife's  property  as  her  separate  estate  during 
the  greater  part  of  the  coverture,  intending  not  to  assert  his  marital  rights, 
but  to  carry  out  the  terms  of  the  parol  contract  beneficial  to  the  wife,  other 
terms  of  which,  prejudicial  to  her,  have  been  executed,  the  writing  may  be 
altogether  dispensed  with,  and  its  non-execution  will  be  no  bar  in  equity  to 
the  wife's  title  to  the  property  so  held  by  the  husband  as  her  separate  estate. 

6.  In  such  case,  although  the  statute  of  limitations  would  run  against  the  wife 
as  to  her  right  to  compel  the  husband  to  create  written  evidence  of  the  con- 
tract, yet,  until  the  husband  asserts  title  to  the  property  in  himself  and 
ceases  to  hold  it  as  hers,  the  statute  would  not  run  against  her  equitable  title 
to  it,  so  as  to  bar  a  recovery  of  the  property  itself. 

7.  Nor,  if  the  bill  be  so  brought,  will  it  abate  by  the  death  of  the  husband, 
but  it  will  proceed  against  his  representatives. 

Bill  of  exceptions.     Practice  in  the  Supreme  Court.  Prao- 

tice  in  the  Superior  Court,     Husband  and  wife.     Marriage 
Vol.  liv.  44. 
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articles.  Statate  of  frtfuds.  Laws.  CoDStmction  of  statutes^ 
Title.  Equity.  Statute  of  limitations.  Abatement.  Before 
Judge  Pottle.    Hart  Superior  Court    March  Terra,  1875. 

Reported  in  the  opinion. 

J.  D.  Mathews;  E.  P.  Edwakds;  J.  H.  Skeltdx; 
Samuel  Lumpkin^  for  plainti£&  in  error. 

McCay  &  Trippb;  Bobebt  Hbsteb;  F.  B.  Hodges; 
G.  Nash,  for  defendants. 

Jackson,  Judge. 

This  is  a  bilf  brought  by  Mrs.  Saddler  and  her  childrm 
against  her  husband  James  K.  Sad<]Ier  for  the  specific  per- 
formance of  an  ante-nuptial  parol  contract  made  in  1860.  The 
bill  alleges,  in  substance,  that  complainant  was  a  widow  with 
two  children,  |>06sessed  of  a  considerable  estate,  real  and  per- 
sonal, and  that  defendant  agreed,  if  she  would  many  him, 
''he  would,  at  some  convenient  season, shortly  after  the  mar- 
riage, execute  and  deliver  proper  marriage  articles,  to  convey 
and  make  sure"  the  property  to  her  and  her  children,  after 
the  use  thereof  to  himself  for  life;  that  thereupon  she  mar- 
ried him;  that  immediately  he  left  all  his  property  and  moved 
to  her  house  and  took  possession,  by  virtue  of  the  contract,  of 
all  her  property ;  that  he  put  her  off  from  time  to  time  on  va- 
rious pretexts,  and  finally  a  few  months  prior  to  the  filing  of 
this  bill,  refused  absolutely  to  carry  out  the  contract,  and 
.then,  in  1873,  she  brought  this  bill  to  constrain  him  to  exe- 
cute his  agreement.    To  this  bill  the  defendant  demurred,  on 
the  ground  that  there  was  no  equity  in  it  because  the  agree- 
ment was  within  the  statute  of  frauds.    The  court  overruled 
the  demurrer,  and  defendant  excepted  and  had  his  exertions 
certified  and  entered  of  record,  under  sections  4250  and  42ft4 
of  the  Code. 

Sliortly  thereafter,  the  defendant  died,  and  thereapoa  bis 
faeirs-at-law,  his  children,  were  made  jiartieB  defendant^  \^ 
•consent,  and  they  filed  a  plea  in  abatement,  averring  that  the 
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suit  abated  on  the  death  of  defendant,  complainant  only  hav- 
ing the  lifetime  of  her  husband,  under  the  law,  to  enforce  her 
right  and  make  him  execute  the  contract.  Complainant  de- 
murred to  the  plea,  the  court  sustained  the  demurrer  and  or- 
dered it  stricken,  and  the  defendant  excepted  as  in  case  of  the 
demurrer. 

The  case  came  on  for  final  hearing  before  a  jury,  at  the 
March  term,  1875,  of  said  court,  and  the  jury  found  for  the 
complainants.  A  motion  for  a  new  trial  was  made  which  was 
heard  by  consent,  at  chambers,  and  overruled  by  the  court,  and 
defendants  brnig  the  case  here,  and  assign  for  error  the  over- 
mling  the  demurrer,  the  striking  the  plea,  and  the  refusal  to 
grant  the  new  trial. 

1.  A  motion  was  made  in  this  court  to  strike  from  the  bill 
of  exceptions  the  assignment  of  error  on  tlie  overruling  the 
demurrer  and  striking  the  plea  on  the  ground  that  both  would 
have  been  final  dispositions  of  the  case,  and  should  have  been 
brought  to  this  court,  if  excepted  to,  within  thirty  days  after 
the  adjournment  of  that  term  of  the  court  when  they  were 
severally  made ;  and  this  presents  the  first  point  for  our  ad* 
judication.  We  think  section  4252  of  the  Code,  which  re- 
quires cases  to  be  brought  here  within  thirty  days  from  the 
adjournment  of  the  court  at  which  the  decision  is  made,  should 
be  construed  in  pan  mataia  with  sections  4250  and  4254,  and 
taking  all  these  sections  together  the  meaning  is,  that  cases  m%ist 
be  brought  to  this  court  within  thirty  days  after  the  final  trial 
below,  but  in  cases  of  demurrers  overruled  and  pleas  stricken 
in  the  previous  stages  of  the  cause,  the  party  complaining  may 
file  his  exceptions  and  have  them  certified  and  recorded,  as  in 
this  case;  and  it  is  not  too  late  to  assign  error  upon  them  in 
the  bill  of  exceptions  duly  brought  to  this  court  after  the  final 
hearing.     We,  therefore,  overrule  this  motion  to  strike  these 

fgnments  of  error  and  proceed  to  consider  the  whole  case 
it  stands  on  its  merits  in  the  bill  of  exceptions. 

2.  The  first  question  thus  presented  is  this:  Is  a  parol 
agreement,  before  marriage,  to  execute  in  writing  a  settlement 
after  marriage,  within  the  statute  of  frauds?    This  agreement 
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having  been  made  in  1860,  before  the  adoption  of  our  Code, 
must  be  considered  in  the  light  of  the  law  as  it  then  stootl, 
and  that  statute  was  then  in  full  force.  What  does  itsav? 
"No  action  shall  be  brought  to  charge  any  person  u|>on  any 
agreement  made  in  consideration  of  marriage/'  unless  the 
agreement,  or  some  memorandum,  or  note,  be  in  writing. 
This  agreement  is  in  parol,  wholly  so,  every  part  of  it,  and  is 
within  the  plain  words  of  the  act,  and  we  have  no  {tower  to 
take  it  out,  because  the  party  promised  to  put  it  in  writing 
after  the  marriage.  He  made  no  note  of  such  a  promise — 
signed  nothing,  and  charged  himself  wholly  in  parol:  Cobb's 
Digest,  1127.  Tlie  entire  current  of  authorities  seems  to  ran 
in  harmony  with  this  line  of  thought.  There  are  cases  that 
where  an  effort  is  made  to  reduce  to  writing  before  marriage, 
and  the  consummation  is  prevented  by  the  fraud  of  the  hus- 
band, the  court  will  decree  a  specific  performance ;  and  so 
where  a  written  contract  is  palmed  off  upon  the  wife  other 
than  what  had  been  agreed  upon,  and  what  she  sap|K)sed  it 
to  be,  there,  too,  relief  will  be  granted;  but  in  these  cases  an 
effort  is  made  to  comply  with  the  statute  before  marriage,  and 
it  is  defeated  by  the  fraud  of  the  |>arty :  Oookes  vs.  Mareall, 
2  Vernon,  200;  Montacute  w.  Maxwell,  1  Equity  Cases,  19; 
1  Peere  Williams,  618. 

8.  The  next  question  presented  is,  is  marriage  such  a  part 
performance  as  will  take  the  case  out  of  the  statute?  We 
think  not.  If  so,  every  case  would  be  taken  out  and  the 
statute  be  repealed  and  annulled  by  the  courts;  for  no  case 
can  arise  under  the  statute  where  the  parties  do  not  marry. 
Such  would  seem  to  be  principle;  and  authority  is  equally 
strong:  Story's  Equity,  1  vol.,  768 ;  Throop  on  Verbal  Agree- 
meots,  719  to  726;  Hackney  !»«.  Hackney,  8  Humphrey's, 
(Tennessee)  452;  Dundas  V8,  Dutens,  1  Ves.,  Jun.,  196, 199. 
It  is  true  that  Judge  Benning,  in  the  case  of  Dttrham  tm. 
Taylor,  combats  this  view  with  his  usual  power,  but  at  last 
he  concludes  his  argument,  speaking,  too,  alone  for  himself, 
with  a  doubt  whether  marriage  is  not  such  a  part  performance 
as  takes  the  case  out  of  the  statute.    The  case  itself  turned 
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upon  the  question  of  reforming  by  parol  proof  a  contract  al- 
ready in  writing)  and  making  it  speak  the  intention  of  the 
parties,  and  to  enforce  it  when  corrected :  Durham  and  wife 
V8.  Taylor,  29  Georgia,  167. 

4.  But  it  is  insisted  for  defendant  in  error  that  if  marriage 
alone  be  not  such  part  performance,  marriage,  accompanied 
with  the  possession  of  the  wife's  property,  and  the  enjoyment 
thereof  under  the  parol  agreement,  is  such  part  performance 
as  will  relieve  the  case  from  the  operation  of  the  statute. 
This  depends,  in  our  judgment,  upon  the  character  of  the 
]>08session,  an<l  for  whom  the  liusband  held  the  pro{)erty.  In 
the  absence  of  a  full  averment  in  the  bill,  and  clear  proof  on 
the  trial,  that  he  held  it  in  pursuance  of,  and  subject  to,  the 
scheme  of  settlement  agreed  on,  it  is  clear  that  the  marital 
rights  of  the  husband  attaching  to  the  wife's  property  on  mar- 
riage, as  they  did  at  the  Jbime  of  this  marriage,  the  presump- 
tion would  be  that  he  held  her  estate  as  his  ovyix  by  virtue  of 
those  rights.  This  presumption  must  be  overcome  by  proof 
perfectly  satisfactory  to  the  jury,  and  the  allegation  to  that 
effect  in  the  bill  should  be  distinct  and  unmistakable. 

5.  Again,  if  the  bill  clearly  alleged  the  contract  or  agree- 
ment to  be  what  some  of  the  witnesses  say  it  was,  that  Sad- 
dler, on  the  marriage,  was  to  give  all  of  his  own  property  to 
his  children,  and  to  move  to  the  house  of  his  wife  and  man- 
age her  property  for  her  and  as  her  separate  estate,  he  enjoy- 
ing only  the  use  thereof  during  his  life;  and  if  it  be  clearly 
established  by  proof  that  such  whs  the  agreement,  and  that 
he  did  give  the  whole  of  his  property  to  his  children,  and  did 
thus  treat  hers  as  her  own  during  the  greater  part  of  the 
coverture,  why  may  not  the  writing  be  altogether  dispensed 
with  and  she  recover  in  equity  her  separate  estate  so  held  by 
her  husband?  The  wife  certainly  had  an  interest  in  tlie 
pro()erty  of  the  husband  she  was  about  to  marry.  She  was 
entitled  to  a  support  from  him.  His  means  to  give  her  that 
support  were  diminished  when  he  gave  to  his  children  all  he 
had.  Her  right  to  dower  upon  his  death  was  gone.  This 
part  of  the  contract,  injurious  to  her,  was  fully  executed  i 


686         SUPREME  COURT  OF  GEORGIA. 

Bradley  et  al.  vs.  Saddler  et  al. 

and  if  it  be  true  that  he  went  into  possession  of  hers,  to  hold 
for  her  and  her  children,  with  a  mere  usufruct  in  him  for  life, 
why  is  not  her  titll»  in  equity  good  to  that  for  which  she  paid 
a  valuable  consideration  to  her  husband  on  the  marriage,  by 
relinquishing  all  her  rights,  of  every  sort,  to  that  property 
which,  but  for  the  agreement,  he  would  have  brought  into 
the  coverture?  We  think  if  these  facts  were  clearly  alleged 
in  the  bill,  and  proven  on  the  trial,  the  non-execution  of  the 
writing  would  be  no  bar  in  equity  to  the  wife's  title  to  the 
property,  so  held  by  her  husband,  as  her  sejiarate  estate. 
Otiierwise,  certainly,  the  statute  of  frauds  standing  in  the 
way  of  a  court  of  equity,  compelling  him  to  put  the  agree- 
ment in  writing,  would  enable  him  and  his  children  to  per- 
petrate a  fraud  upon  her  and  her  children  that  shocks  the 
conscience  of  every  good  man. 

6.  Nor  would  the  statute  of  limitations  bar  such  suit  by 
the  wife.  The  four  years  statute  might  operate  as  a  bar  to 
her  right  to  have  the  contract  specifically  performed  and  the 
writing  executed,  because  she  had  the  right  to  bring  her  bill 
to  enforce  the  execution  of  the  contract  on  his  failure  to  do 
so  at  a  convenient  time  shortly  af\er  the  marriage,  and  cer- 
tainly thirteen  years  was  too  long  a  time  for  her  to  wait.  One 
year,  it  seems  to  us,  would  have  been  ample  to  test  his  sin- 
cerity. Whether  her  coverture  would  take  such  a  case  against 
the  husband  out  of  that  statute  of  limitations  is  questionable. 
However  that  may  be,  the  contract  having  been  made  prior 
to  1865,  the  broad  act  of  1869  would  bar  her  effort  to  have 
him  execute  the  writing;  but  if  he  went  into  the  possession  of 
her  property  and  held  it  as  her  separate  estate  for  her,  his 
possession  was  hers,  and  she  would  not  be  required  to  sue  for 
the  property  until  he  set  up  title  in  himself  and  held  ad- 
versely to  her,  which,  upon  her  theory  of  the  case,  he  never  did 
until  a  short  time  before  the  bill  was  filed.  Inasmuch,  how- 
ever, as  the  facts  are  not  fully  and  clearly  set  out  in  the  bill, 
nor  such  a  prayer  distinctly  made  for  the  relief  herein  indi- 
cated, and  as,  under  the  charge  of  the  court,  the  jury  did  not 
pass  upon  the  questions  indicated  in  this  opinioD|  but  made 
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their  verdict  and  decree  on  the  issue  of  a  s{)ecific  performance 
of  the  verbal  ante-nuptial  agreement,  we  feel  constrained  to 
send  the  case  back  for  a  rehearing,  that  the  Issues  herein  indi- 
cated, if  the  parties  see  fit  to  amend,  may  be  fairly  passed 
u|H}n  by  the  jury. 

7.  A  bill  so  brought  would  not  abate  on  the  death  of  the 
hui3l>and.     It  would  proceed  against  his  representatives. 

There  is  but  one  otiier  point  made  in  the  case  that  need  be 
noticeil,  and  that  is  the  seventh  ground  in  the  motion  for  a 
new  trial,  that  the  court  expressed  an  opinion  and  argued  the 
case  to  the  jury.  We  do  not  see  any  violation  of  the  Code 
in  this  charge.  The  question  seems  to  have  been  fairly  dis- 
cussed and  presented  to  the  jury  without  an  expression  of  opin- 
ion on  the  facts.  But  this  and  other  immaterial  assignments 
of  error  do  not  affect  the  merits  of  the  case,  and  seem  to  have 
been  abandoned  by  counsel,  as  they  do  not  appear  upon  the 
brief.  The  judge  gave  to  the  case  full  and  thorough  consid- 
eration, and  ruled  the  various  questions  which  arose  with 
marked  clearness  and  ability;  and  while  we  differ  with  him 
on  some  points,  which  make  it  necessary  under  the  pleadings 
for  us  to  grant  a  new  trial,  in  all  probability,  the  practical  re- 
sult of  his  ruling  and  our  own  will  be  the  same  in  the  end. 

Judgment  reversed. 


Emily  R.  Hathorn  d  al,,  plaintifis  in  error,  m.  William 

T.  Maynard,  defendant  in  error, 

1.  Grounds  of  new  trial  not  verified  by  the  presiding  judge  cannot  be  con- 
sidered. 

2.  The  verdict  was  neither  contrary  to  the  law  nor  the  evidence. 

New  trial,  Practice  in  the  Supreme  Court.  Before  Judge 
Hall.  Monroe  Superior  Court.  February  Adjourned  Term, 
1875. 

Reported  in  the  decision. 
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LaNIEB  &   ANDERSON;  HiLL  &  HaRBIS  ;  HaMMOND  & 

Bebneb,  for  plaiDtifis  in  error. 

A.  M.  Speeb  ;  W.  D.  Stone  ;  Peeples  &  Howell,  for 
defendant. 

Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  conoplainants  against  the  de- 
fendant as  administrator  of  Elijah  Maynard,  deceased,  for  an 
account  and  settlement  of  the  estate  in  his  hands  as  such  ad- 
ministrator. On  the  trial  of  the  case,  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  for  the  defendant.  The 
complainants  made  a  motion  for  a  new  trial  on  the  grounds  of 
alleged  error  in  the  charge  of  the  court,  failure  to  charge  the 
jury,  and  because  the  verdict  was  contrary  to  law,  and  the  evi- 
dence in  the  case.  The  court  overruled  the  motion  and  the 
complainants  excepted. 

Whether  the  court  charged  the  jury  as  set  forth  in  the  mo- 
tion for  a  new  trial,  or  failed  to  charge  as  therein  stated,  we 
do  not  know,  as  these  alleged  grounds  of  error  contained  in 
the  motion,  are  not  stated  in  the  bill  of  exceptions,  which  the 
presiding  judge  has  certified,  to  have  been  fru6,  and  therefore 
we  cannot  consider  them.  The  only  ground  of  error  which 
remains  for  our  consideration  and  judgment,  is  whether  the 
verdict  was  contrary  to  law  and  the  evidence.  In  looking 
through  the  evidence  in  the  record  we  find  nothing  which 
will  authorize  this  court  to  interfere  with  the  verdict  on  either 
of  the  grounds  alleged  in  the  motion.  The  facts  of  the  case, 
as  disclosed  in  the  record,  bring  it  within  the  rulings  of  this 
court  in  Miller  V8.  Goulds  38  Georgia  Reports^  465,  and 
Campbell  vs.  Miller,  38  Georgia  Beports,  304,  and  other  case» 
in  relation  to  the  receipt  of  Confederate  money  by  trustees* 
There  was  no  error  in  overruling  the  motion  for  a  new  trial, 
on  the  statement  of  facts  as  disclosed  by  the  evidence  in  the 
record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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defendant  in  error, 

1.  When  plaintiff  in  an  action  for  land  claims  through  a  sheriff's  deed,  founded 
upon  a  sale  under  foreclosure  of  mortgage,  and  produces  in  evidence  the 
mortgage,  the  judgment  of  foreclosure,  the  execution,  and  the  sheriff's 
deed,  with  a  deed  from  the  purchaser  to  himself,  and  proves  possession  by 
the  mortgagor  at  the  date  of  the  mortgage,  he  has  made  out  a  prima  facie 
title. 

2.  Where,  in  such  a  case,  the  defendant  claims  under  the  mortgagor  by  a 
private  sale  subsequent  to  the  mortgage,  it  will  not  prevent  a  recovery 
against  him  to  prove  that  another  person  was  in  possession  prior  to  the 
mortgagor,  and  that  such  person  put  the  mortgagor  in  possession.  If  both 
parties  in  an  action  of  ejectment,  or  of  complaint  for  land,  claim  under  the 
same  third  person,  title  need  not  be  traced  into  such  third  person :  See  17 
Georgia,  303;  19  Ilnd.y  331 ;  44  Ibid.,  638. 

Ejectment.  Mortgage.  Title.  Before  Judge  James  John- 
son.   Stewart  Superior  Court,     April  Term,  1875. 

Scott  brought  complaint  against  Singer,  Jr.,  for  a  lot  of  land 
in  the  town  of  Lumpkin,  in  Stewart  county.  The  defendant 
pleaded  title  by  prescription,  and  the  pendency  of  a  former 
suit.  Upon  the  trial  the  plaintiff  sliowed  a  mortgage  on  the 
property  executed  by  one  Blackburn,  while  in  possession,  reg- 
ular foreclosure  and  sale  thereunder,  and  deed  from  the  pur- 
chaser to  him.  The  defendant  claimed  under  a  private  sale 
made  by  Blackburn  subsequent  to  the  date  of  the  mortgage. 
It  appeared  that  one  Park  had  been  in  possession  of  the  lot 
prior  to  Blackburn,  and  that  he  placed  the  latter  in  possession 
thereof.  The  court,  thereupon,  stated  that  as  a  prior,  undis- 
puted possession  was  shown  in  Park,  it  amounted  to  an  out- 
standing title,  and  that  therefore  the  plaintiff  could  not  re- 
cover. Under  this  ruling  the  plaintiff  submitted  to  a  non- 
suit, reserving  the  right  to  except. 

Exception  to  such  ruling  was  subsequently  taken  and  error 
assigned  thereon. 

J.   L.  WiMBERLY;   B.  S.  WORRILL;   PeABODY   &  BrAN- 

KON,  for  plaintiff  in  error. 
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BfiAXL  <&  Tucker;  Ingram  &  Crawford,  for  defendaut 

Bleckley,  Judge. 

In  reversing  the  judgment  the  law  was  announced  by  this 
court,  as  stated  in  the  head-notes.     Nothing  need  be  added. 
Judgment  reversed. 


John  E.  Sterling,  plaintiff  in  error,  ns,  Jaues  Arnold 

et  al.,  defendants  in  error. 

1.  This  court  will  not  control  the  discretion  of  the  circuit  court  in  granting  a 
new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, unless  that  discretion  has  been  abused,  and  where,  in  a  claim  case, 
the  evidence  is  voluminous  and  conflicting,  and  yet  the  truth  seems  to  be, 
as  gathered  from  it  all,  that  some  of  the  property  is  subject,  at  least  in  part, 
to  the  execution,  and  the  verdict  is,  "  not  subject "  as  to  all  the  property, 
the  court  does  not  abuse  that  discretion  by  granting  a  new  triaU 

2.  Where  a  guardian  buys  property  with  the  funds  of  his  ward,  and  takes  the 
deed  in  his  own  name  individually,  he  holds  the  title  in  trust  for  the  ward; 
and  where  such  property  is  levied  on  under  an  execution  against  the  guar- 
dian, and  is  claimed  by  the  ward  by  virtue  of  a  deed  made  from  the  guar- 
dian to  the  ward,  even  after  the  lien  of  the  judgment,  the  date  of  such  deed 
will  relate  back  to  the  purchase  by  the  guardian,  and  the  title  of  the  ward 
is  good  against  the  judgment,  if  there  be  no  fraud  or  collusion  between 
guardian  and  ward,  and  if  the  evidence  satisfies  the  jury  that  the  ward's 
money  paid  for  the  property,  and  the  judgment  creditor  did  not  credit  on 
the  faith  of  the  property  while  the  legal  title  was  in  the  guardian. 

3.  If  all  the  distributees  of  an  estate,  except  the  ward,  have  been  settled  with, 
and  the  guardian  is  the  executor,  and  holds  the  balance  of  the  estate  for 
the  ward,  and  uses  the  money  of  the  estate,  after  settlement  with  the  other 
distributees,  in  the  purchase  of  such  property,  it  is  the  same  in  effect  as  if 
he  had  used  .the  money  of  the  ward;  but  if  such  funds,  so  remaining-  on 
hand,  be  the  shares  both  of  the  guardian  and  of  the  ward,  left  in  the  estate, 
then  the  title  of  the  ward  will  be  good  only  to  the  extent  of  his  purchase 
money,  or  part  of  such  balance,  and  the  remaining  part  will  be  subject  to 
the  judgment  against  the  guarc^ian. 

4.  And  if  the  original  purchase  of  property  be  made  with  the  ward's  money, 
but  the  guardian  has  made  valuable  improvements  with  his  own  funds, 
thereby  greatly  enhancing  the  value  thereof,  to  the  extent  of  doubling  or 
trebling  its  value,  the  legal  title  being  in  the  guardian,  the  resulting  trust 
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for  the  benefit  of  the  ward,  attaches  only  to  such  pro  rata  interest  as  his* 
purchase  money,  used  by  the  guardian^  gives  him  in  the  land,  and  the  bal- 
ance thereof  is  subject,  in  equity,  to  the  judgment  against  the  guardian. 

5.  Where,  in  a  claim  case,  the  facts  make  such  a  division  of  equitable  title  to 
property,  and  such  a  mixture  of  equitable  rights  therein,  the  pleadings 
should  be  so  framed  as  to  all  the  material  facts  of  the  case,  and  the  verdict  so 
moulded,  as  to  subject  the  proper  proportion  of  the  property  to  the  judg- 
ment against  the  guardian,  and  give  the  remainder  to  the  ward ;  and  the 
property  should  be  sold  if  necessary,  and  the  fund  divided  according  to 
such  proportion  so  authorized  by  the  pleadings,  and  found  by  the  verdict. 
The  equitable  rights  of  the  parties  may  be  thus  reached  in  the  claim  case 
at  law  under  the  statutes  of  Georgia ;  or  either  party  may  go  into  a  court 
of  equity,  if  he  see  fit,  to  ascertain  and  secure  such  equitable  rights:  Code, 
sections  3082,  3095. 

6.  The  sayings  of  the  guardian,  while  he  held  the  legal  title  to  the  land,  and 
before  suit  against  him,  are  admissible  in  behalf  of  the  ward  \  aliter,  if 
said  after  suit  against  him :  28  Georgia^  170. 

7.  The  fact  that  claimant  signs  as  security  for  defendants  in  fi,  /a.^  a  forth- 
coming bond  for  the  delivery  of  land  in  the  event  that  the  issue  on  an  affi- 
davit of  illegality  is  determined  against  them,  does  not  estop  him  from 
afterwards  claiming  the  land  as  his  property ;  but  such  bond  may  go  to  the 
jury  to  be  weighed  by  them  for  what  it  is  worth,  as  a  circumstance  to  show 
collusion  and  fraud  between  the  defendants  and  claimant. 

8.  Where  clients  reside  out  of  the  county  where  the  case  is  prepared  and 
tried,  and  took  no  part  in  its  preparation  or  management,  but  left  it  all  to 
counsel,  and  a  motion  is  made  fur  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony  within  the  county,  it  is  not  necessary  that  the  clients 
should  swear  to  want  of  knowledge  or  to  the  use  of  diligence  in  respect  to 
such  testimony;  it  is  enough  that  counsel,  so  having  entire  control  and 
management  of  the  case,  make  the  affidavit ;  and  where  the  court  below 
grants  a  new  trial  upon  such  evidence,  material  and  not  cumulative,  and 
no  want  of  diligence  appears,  this  court  will  not  interfere  because  counsel 
alone,  and  not  clients  too,  have  made  the  affidavit  of  want  of  knowledge 
and  of  diligence. 

9.  In  a  claim  case,  though  one  of  the  plaintiffs  in  Ji,  /a.^  who  are  assignees 
of  the  judgment,  be  dead,  and  his  administrators  are  made  parties,  the 
claimant  is  a  competent  witness  in  relation  to  facts  disconnected  with  de- 
ceased and  transpiring  since  his  death. 

Claim.  New  trial.  Guardian  and  ward.  Administrators 
and  executors.  Judgments.  Levy  and  sale.  Improvements. 
£quity.  Pleadiiigs.  Evidence.  Estoppel.  Attorney  and 
client  Witness.  Before  Judge  Buchanan.  Troup  Supe- 
rior Court.     November  Term,  1874. 
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This  case  is  sufficiently  reported  in  the  head-notes  and  the 
opinion. 

A.  H.  Goxj.  B.  H.  Hill  &  Son,  for  plaintiff  in  error. 

Speer  &  Speer,  for  defendants. 

Jackson,  Judge. 

In  1860,  John  Neal  obtained  a  judgment  against  Whit- 
mell  L.  Sterling  for  $2,500  00,  which  was  transferreil  to  Park 
and  James  Arnold.  In  1867,  execution  therefrom  was  levied 
upon  certain  lands  in  Troup  county.  The  lands  were  claimed 
by  John  R.  Sterling.*  Subsequently  Park  Arnold  died,  and 
his  a<lministratoi*s  were  made  parties.  The  defendant,  Whit- 
mell  L.  Sterling,  and  the  claimant,  John  R.,  were  brothers. 
Whitmell  was  John's  guardian,  and  the  administrator  on  their 
father's  estate.  The  jury  found  the  lands  not  subject.  The 
plaintiffs  moved  for  a  new  trial.  The  court  granted  the  new 
trial  on  four  grounds,  and  the  plaintiffs  excepted. 

The  first  ground  for  new  trial  on  which  the  court  grant- 
ed it,  is  that  the  verdict  is  against  the  evidence  and  the 
charge  of  the  court.  It  has  been  repeatedly  rule<l  by  this 
court  that  we  will*  not  control  the  discretion  of  the  court  be- 
low in  granting  a  new  trial  on  this  ground  unl^s  his  discre- 
tion has  been  abused,  and  that  we  will  be  more  reli^ctant  to 
interfere  when  he  grants  than  when  he  refuses  the  new  trial. 
We  think,  after  carefully  examining  this  voluminous  record, 
that  the  court  below  has  not  abused  his  discretion.  The 
charge  was,  that  unless  John's  money  bought  the  lands,  the « 
title  being  in  the  guardian,  individually,  it  was  subject.  The 
impression  made  upon  our  minds  is,  that  the  verdict  is  right 
in  part  and  wrong  in  part,  and  in  the  hea<l-notes  the  legal 
principles  applicable  to  the*case,  and  which  will  guide  the 
court  and  the  parties  in  a  subsequent  trial,  are  as  clearly  laid 
down  as  we  can  make  them  appear.  Some  of  the  funds  of 
the  defendant,  and  some  of  the  claimant's  were,  perhaps,  used 
in  the  purchase  and  improvement  of  several  of  the  items  of 
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property  levie<i  on  and  claimed  ;  and,  without  the  application 
of  equitable  principles  to  the  ease,  it  seems  impossible  to  do 
complete  justice.  The  pleadings  may  be  so  framed  at  law  in 
this  claim  ca^e  as  to  present  the  issues  fairly,  and  the  jury 
may  so  mould  a  verdict  as  to  do  justice  on  principles  of  equi-  ^ 
ty,  or  the  parties,  or  either  of  them,  may  resort  to  equity,  at 
their  election. 

The  second  ground  is,  that  the  court  erred  in  admitting 
the  sayings  of  defendant  in  favor  of  claimant;  and  on  the 
motion,  the  court  ruled  that  he  did  err  in  that  regard,  and 
granted  the  new  trial  on  this  ground.  Whether  lie  erred  or 
not,  we  think,  turns  on  the  time  when  the  defendant  \i\fi,fa. 
made  the  admissions.  If  before  suit  a^inst  him,  and  while 
the  ibrmal  title  was  in  him,  we  think  them  admissable;  if  af- 
terwards, inadmissible.  Probably  some  were  made  before, 
others  after;  the  record  does  not  disclose  the  date  of  each  ad- 
mission ;  on  the  new  hearing  it  can  l>e  fixed :  8  Georgia^  66 ; 
20  Ibid.,  220,  240;  28  Ibid.,  170. 

The  third  ground  on  which  the  new  trial  was  granted  is, 
that  the  court  erred  in  ruling  out  the  bond  given  by  defend- 
ants for  the  forthcoming  of  these  lands  on  an  affidavit  of  ille- 
gality to  this  fi.  fa.y  whereon  the  claimant  was  their  security. 
There  was  no  necessity  for  a  bond  for  the  forthcoming  of 
lands,  and  we  think  the  suretyship  of  claimant  thereon,  does 
not  estop  him  from  claiming  the  lands  aflerwanis,  as  seems  to 
have  been  the  idea  of  the  court  below.  We  think,  however, 
the  bond  admissible  as  a  circumstance,  slight  perhaps,  but  a 
circumstance  going  to  show  collusion  between  the  defendant 
and  claimant,  and  to  be  given  such  weight  by  the  jury  as  they 
think  it  deserves. 

The  fourth  ground  is  newly  discovered  evidence.  From 
the  affidavit,  it  seems  that  the  claimant  received  from  the  de- 
fendant, his  guardian,  some  thousands  of  dollars  more  than 
appeared  on  the  trial,  in  property  from  one  Cameron,  who  was 
indebted  to  defendant,  and  turned  over  the  property  to  claim- 
ant by  direction  of  defendant.  One  important  question  made 
on  the  trial  was,  the  amount  that  the  defendant  owed  claim- 
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ant  as  guardian,  and  the  testimony  is  material  in  this  view, 
nor  is  it  cumulative,  but  to  a  new  and  independent  fact. 

The  plaintifF  in  error  complains  that  the  parties  plaintiflTdo 
not  swear  to  the  want  of  kno\vle<lge  of  this  evidence,  but  we 
think  it  unnecessary  as  they  live<l  out  of  the  county,  and  had 
nothing  to  do  with  the  preparation  and  management  of  the 
case,  and  the  newly  discovered  evidence  is  in  the  county.  In 
sucli  a  case,  the  oath  of  counsel  as  to  diligence,  and  ignorance 
of  the  evidence  at  the  trial  is  sufficient. 

We  think  that  the  court  erred  against  the  claimant  in  not 
allowing  him  to  testify  in  rebuttal  of  the  evidence  of  Bing- 
ham  and  Ferrell,  though  Arnold,  one  of  the  plaintiffs,  the  as- 
signees of  the  judgAient,  was  dead,  and  his  administratora 
parties.  The  deceased  liad  no  connection  at  all  with  the  fiicts 
testified  to  by  Bingliam  and  Ferrell.  They  occurred  after  his 
death;  at  all  events,  he  hud  no  connection  with  them;  the 
other  transferree  and  plaintiff  was  living,  and  we  think  the 
reason  of  his  exclusion  as  a  witness  ceases  to  exist  in  such  a 
case. 

On  the  whole,  we  will  not  interfere  with  the  grant  of  the 
new  trial.  We  think  justice  demands  that  it  should  be  had; 
and  that  the  pleadings  be  so  framed,  and  the  allegations  on 
all  material  points  be  so  distinctly  made  that  the  jury  may  be 
able  to  pass  distinctly  upon  each  item  of  property,  whether 
subject  or  not  subject,  and  in  what  pro|K)rtion  subject ;  or  that 
either  plaintiffs  or  claimant,  at  their  option,  may  go  into  a 
court  of  equity  and  have  their  respective  equities  there  set- 
tled. Under  our  statute  that  parties  need  not  go  into  equity 
but  may  have  equitable  principles  and  relief  given  and  ap*- 
plied  at  law,  we  dcTnot  see  why  the  pleadings  may  not  be  so 
framed  here  as  to  do  justice  to  all;  but  we  think  the  case 
presents  such  issues  as  peculiarly  are  equitable,  and  we  will 
not  control  either  party  from  carrying  the  other  into  chanoey 
regularly,  if  desired :  Code,  sections  3082,  3095. 

Judgment  affirmed. 
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Nathaniel  J.  Hammond,  attorney  general,  ex  reL,  plaintiiT 
in  error,  r«.  Haywood  Brookins,  ordinary,  defendant  in 
error. 

Where  the  certificate  of  the  presiding  judge  to  a  bill  of  exceptions  was  as  fol- 
lows :  "  I  certify  that  the  foregoing  bill  of  exceptions  contains  all  that  is 
necessary  for  a  full  understanding  of  the  errors  complained  of,  and  the 

'  clerk  of  the  superior  court  of  Washington  county  is  therefore  ordered  to 
cause  a  complete  exemplification  of  the  record  to  be  forwarded  to  the  July 
term  of  the  supreme  court  at  Atlanta,  in  order  that  the  alleged  errors  may 
be  corrected,"  the  writ  of  error  will  be  dismissed  on  motion.  (R.) 

t 

•  Certificate.     Bill  of  exceptions.     Practice  before  the  Su- 
preme Court.     July  Term,  1875.  , 

The  above  head-note  reports  this  ease. 

Thomas  Evans,  by  James  K.  Hines,  for  plaintiflFin  error. 

Jamer  S.  Hook,  by  Peeples  &  Howell,  for  defendant. 


James  M.  Smith,  governor,  plaintiff  in  error,  t?«.  Lewis 
Walker  et  al.,  defendants  in  error. 

Where  a  bill  of  exceptions  was  not  filed  in  the  clerk's  ofEce  until  sixteen  days 
after  the  date  of  the  certificate  of  the  judge,  the  writ  of  error  will  be  dis- 
missed, even  though  the  case  reached  the  supreme  court  by  the  return  day 
of  the  term  to  which  it  was  by  law  returnable.  (R.) 

.     Bill  of  exceptions.  Pratice  before  the  Supreme  Court.  July 
Term,  1875. 

When  this  case  was  called,  counsel  for  defendants  moved 
to  dismiss  the  writ  of  error  because  the  bill  of  exceptions  was 
not  filed  in  the  clerk's  office  of  the  superior  court  until  the  ex- 
piration of  sixteen  days  from  the  date  of  tlie  certificate  of  the 
judge.  In  support  of  this  motion  the  following  facts  were 
relied  on : 
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The  bill  of  exceptions  was  certified  by  the  presiding  judge 
on  March  22d,  1875.  Service  was  acknowledged  thereon  by 
opposite  counsel,  on  the  Slst  of  the  same  month.  It  was  filed 
in  the  clerk's  ofiipe  on  April  7th,  1875,  and  certifi^I  and  for- 
wanled  by  him  on  ihe  same  day.  It  reached  the  clerk's  office 
of  this  court  on  the  12th  of  April.  The  return  day  to  the 
next  term  was  the  15th  of  June.  The  court,  nevertheless, 
dismissed  the  case,  enunciating  the  principle  embraced  in  the 
above  head-note. 

B.  B.  Bower,  solicitor  general,  for  plaintiff  in  error. 

WooTEN  &  Simmons,  by  R.  F.  Lyon,  for  defendant. 


James  S.  Nichols,  administrator,  plaintiff  in  error,  w.  Re- 
becca L.  M.  Fraser  et  al.,  defendants  in  error. 

1.  Where  a  paper  purporting  to  be  a  bill  of  exceptions  was  served  upon  op- 
posite counsel  before  it  was  certified  by  the  presiding  judge,  the  writ  of  error 
will  be  dismissed.     (R.) 

2.  The  bill  of  exceptions  to  an  order  granting  an  injunction  was  served  upon 
opposite  counsel  before  it  was  certified  by  the  judge.  A  motion  to  dismiss 
the  writ  of  error  upon  this  ground,  was  sustained.  Counsel  for  plain- 
tiff then  stated  that  there  was  still  time  within  which  to  perfect  service,  and 
asked  leave  to  withdraw  the  bill  of  exceptions  for  this  purpose.  This  was 
allowed  by  the  court  without  prejudice  to  the  rights  of  the  defendants.  Ser- 
vice was  perfected,  the  bill  of  exceptions  refiled  in  the  clerk's  office  of  this 
court,  and  the  case  reset  for  trial.  When  the  case  was  called  a  second  time, 
counsel  for  defendants  moved  to  dismiss  the  writ  of  error  because  there 
was  no  record  certified  under  this  bill  of  exceptions.  It  was  replied  that 
the  record  forwarded  with  the  first  bill  of  exceptions  was  here.  The  court 
sustained  the  motion,  holding  that  when  the  bill  of  exceptions  was  with- 
drawn, there  was  no  case  pending  in  this  court,  the  writ  of  error  havingbeen 
dismissed,  and  that  counsel  for  plaintiff  in  error  should  have  commenced 
de  n&vOi  ignoring  entirely  the  former  proceeding,  and  complying  with  ail 
the  requirements  of  the  statute.     (R.) 

Bill  of  exceptions.     Service.     Practice  before  the  Supreme 
Court.     July  Term,  1876. 
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Tiiis  case  arose  upon  exoeptions  to  the  order  of  the  olmncel- 
lor  granting  an  injunction.  When  it  was  called,  counsel  for 
defendants  moved  to  dismiss  the  writ  of  error  because  service 
of  a  paper  purporting  to  be  the  bill  of  exceptions  was  made 
on  them  before  it  had  been  certified  by  the  judge.  An  in- 
spection of  this  document  revealed  the  fact  that  service  was 
made  on  July  21th,  1875,  and  the  certificate  on  July  26th  of 
the  same  year.  Whereupon  the  court  sustained  the  motion 
and  dismissed  the  case. 

On  the  next  day,  counsel  for  plaintiff  in  error  stated  that 
there  was  still  time  within  which  to  perfect  service,  and  asked 
leave  to  withdraw  the  bill  of  exceptions  for  this  purpose. 
This  was  allowed  by  the  court  without  prejudice  to  the  rights 
of  the  defendants.  The  bill  of  exceptions  was  accordingly 
withdrawn,  was  served  on  August  5th,  1875,  and  refiled  on 
August  6th,  1876,  in  the  clerk's  office  of  this  court.  It  was 
neither  refiled  in  the  clerk's  office  of  the  superior  court,  nor 
recertified  by  such  officer.  The  case  was  again  set  for  trial  on 
the  docket  of  this  court.  When  reached,  a  motion  to  dismiss 
was  made  on  the  ground  that  there  was  no  record  here  cer- 
tified under  the  bill  of  exceptions  then  before  the  court.  It 
was  replied  that  the  record  which  bad  been  forwarded  in  the 
first  instance  was  here.  The  court  dismissed  the  case  enunci- 
ating the  principles  set  forth  in  the  above  head-notes. 

Phillips  &  Camp,  by  W.  S.  Thomson,  for  plaintifl^  in 
error. 

W.  T.  &  W.  J.  Winn,  for  defendants. 


Jerry  Philo,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

Where  the  clerk  of  the  superior  court  fails  to  forward  a  bill  of  exceptions, 
after  the  expiration  of  the  ten  days  aUowed  him  for  making  out  transcript 
of  record,  etc.,  until  too  late  to  reach  the  clerk's  office  of  this  court  by  the 
Vol.  liv.  45.  • 
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Moughon  vs.  The  State  of  Georgia. 

return  day  of  the  next  term,  by  reason  of  which  said  case  is  placed  upon 
the  docket  of  the  second  term,  the  writ  of  error  will  be  dismissed.    (R.) 

Bill  of  exceptions.  Practice  before  the  Supreme  Coart 
July  Term,  1875. 

When  this  case  was  called,  counsel  for  the  state  submitted 
a  motion  to  dismiss 4he  writ  of  error  because  it  was,  by  law, 
returnable  to  the  last  term  of  this  courtl  In  support  of  the 
motion  he  relied  upon  tiie  following  fects : 

The  bill  of  exceptions  was  certified  by  the  judge,  in  the 
usual  form,  on  January  19th,  1874.  It  was  served  and  filed 
in  ofiBce  on  the  next  day.  It  was  certified  by  tlie  clerk  on 
February  23d,  1875,  and  reached  the  clerk's  office  of  this 
court  on  the  25th  of  the  same  month. 

In  reply  to  this  motion,  one  of  the  counsel  for  plaintiff  in 
error,  stated  in  his  place,  that  at  the  last  term  of  this  court 
he  discovered  that  this  case  had  not  been  forwarded ;  that  he 
immediately  saw  the  clerk  and  caused  him  to  send  it  on  ;  that 
it  reached  this  court  before  tiie  call  of  the  docket  of  the  Al- 
bany circuit,  to  which  it  properly  belonged,  but  after  the  com- 
mencement of  the  term ;  that  he  then  moved  the  court  to  have 
the  same  entered  upon  the  docket  and  tried,  but  this  was  re- 
fused ;  that  the  case  thus  was  placed  upon  the  docket  of  the 
present  term. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

Vason  &  Davis  ;  Gabtrell  &  Stephens  ;  Z.  Z.  Odom, 
for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 


Cato  Moughon,  plaintiff  in  error,  vs.  The  State  op  Geor- 

oiA,  defendant  iu  error. 

Service  of  a  bill  of  exceptions  upon  the  solicitor  general /r<y  iem,,  after  the 
adjournment  of  the  term  of  the  court  at  which  the  case  was  tried,  is  insuf- 
ficient.    (R.) 
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Roebuck  vs.  The  State  of  Georgia. 

Service.  Solicitor  General  pro  tern.  Bill  of  exceptions 
Practice  before  the  Supreme  Court.     July  Term,  1875. 

When  this  case  was  called  a  motion  to  clismiss  the  writ  of 
error,  was  submitted  by  counsel  for  the  state  upon  two  grounds, 
to-wit:  1st.  Because  not  made  returnable  to  the  proper  term. 
2d.  Because  there  had  been  no  valid  service  of  the  bill  of  ex- 
ceptions. It  is  unnecessary  to  report  the  facts  upon  which 
the  first  ground  was  based,  as  it  is  covered  by  the  decision  in 
th^  preceding  case.  As  to  the  second  ground  the  facts  were 
as  follows : 

The  case  was  tried  at  the  April  adjourned  term,  1874,  of 
Dougherty  superior  court.  Thomas  R.  Lyon,  Esq.,  repre- 
sented the  state  as  solicitor  general  pro  tern,  at  that  term.  The 
court  adjourned  on  June  20th,  1874.  He  acknowledged  ser- 
vice of  the  bill  of  exce|)tions,  as  solicitor  general  pro  iem.^  on 
June  23d,  1875. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

H.  Morgan,  by  D.  H.  Pope,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 


Martha  J.  Roebuck,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

When,  after  the  expiration  of  the  ten  days  from  the  filing  of  the  bill  of  ex- 
ceptions allowed  the  clerk  for  making  out  transcript,  of  record,  etc.,  there 
was  sufficient  time  for  the  case  to  have  reached  the  clerk's  office  of  the  su- 
preme court  before  the  return  day  of  the  next  term,  but  the  same  was  neither 
certified  nor  forwarded  until  after  the  commencement  of  said  term,  thus 
causing  it  to  be  entered  upon  the  docket  of  the  next  succeeding  term,  the 
writ  of  error  will  be  dismissed.  And  this,  notwithstanding  the  fact  that  if 
the  fifteen  days  from  the  date  of  the  certificate  of  the  presiding  judge  pet- 
mitted  by  the  statute  for  service  and  filing,  were  added  to  the  ten  days  al- 
lowed the  elerk,  it  would  have  been  impossible  for  tne  case  to  have  been 
returned  to  the  next  term.  (R.) 
Jackson,  Judge,  dissented  from  the  last  proposition. 
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Roebuck  vs.  The  State  of  Georgia. 


Bill  of  exceptions.     Practice  before  the  Supreme  Court. 

July  Term,  1875. 

» 

A  motion  was  made  to  dismiss  the  writ  of  error  in  this 
ease  because  made  returnable  to  the  wrong  term.  In  support 
of  this  motion,  couusel  for  the  state  relied  upon  the  following 
facts: 

The  bill  of  exceptions  was  filed  in  the  derk's  office  of  the 
superior  court  on  December  14th,  1874.  The  return  day  of 
the  January  term,  1875,  of  the  supreme  court,  was  December 
29 til,  1874.  The  certificate  of  the  clerk  was  dated  February 
16th,  1875.  It  reached  the  clerk's  office  of  this  court  on  the 
19th  of  the  same  month. 

It  was  replied  by  counsel  for  plaintiff  in  error,  that  there 
was  allowed  twenty-five  days  from  the  date  of  the  certificate 
of  the  judge  before  the  clerk  was  compelled  to  forward  the 
bill  of  exceptioas,  to-wit :  fifteen  days  for  service  and  filing, 
and  ten  days  for  making  out  transcript ;  that  as  the  judge's 
certificate  was  dated  December  7th,  1874,  there  was  no  neces- 
sity for  the  clerk  to  transmit  until  January  2d,  1875,  and  if 
then  forwarded  the  case  would  have  been,  by  law,  returnable 
to  the  present  term  of  the  court,  the  term  to  which  it  iiad 
been,  in  fact,  made  returnable;  that  therefore  the  case  was 
within  the  provisions  of  the  act  of  1870 :  Code,  section  4272. 

A  majority  of  the  court  ordered  the  writ  of  error  dismissed. 

H.  Morgan,  by  D.  H.  Pope,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 
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ABATEMENT.    Sec  ffusbandand  Wife,  tg, 

ACCEPTANCE.     See  NegoHaJbU  Instruments^  /. 

ACCORD  AND  SATISFACTION. 

I.  Usury,  there  may  be  accord  and  satisfaction  of.     Rogers  vs.  Ball,  /j. 

'  2.  Deduction  at  time  of  settlement  of  debt,  not  amount  to,  though  so 
agreed  by  parties.     Ibid. 

3.  If  payment  be  in  property  at  value  greater  than  debt,  with  further  addi-  • 
tion  to  price  on  agreement  that  advance  is  in  satisfaction  of  usury,  and 
creditor  gives  note  for  excess  over  debt,  and  pays  it,  such  action  consti> 
tutes  accord  and  satisfaction.     Ibid. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Application  for  year's  support  by  administrator  subsequently  adopted  by 
wiaow ;  not  dismissed  on  appeal  because  made  by  administrator,  or  be- 
cause he  had  no  notice.  Notice  may  be  shown  by  parol.  Forbes  vs. 
Anderson  et  al.,  gj;  Butts  vs.  Pugh,  next  friend,  465. 

2.  Legal  representative  is  necessary  party  to  proceedings  to  vacate  judg- 
ment in  favor  of  deceased.     Grier,  executrix,  vs.  yones,  executor ^  75^. 

3.  Proper  mode  of  making  such  representative  a  party.    Ibid. 

4.  Return  by  administrator  that  he  had  invested  $2,000  00  in  Confederate 
bonds,  is  no  proof  that  fund  which  he  received  in  good  money,  without 
fault  on  his  part,  became  Confederate  currency.  Davis,  administrator, 
vs.  Harper  et  al.,  180, 

5.  Purchaser  at  sale  who  fails  to  comply,  and  is  sued  for  deficiency  on  se- 
cond sale,  cannot  set  up  mental  mistake  as  to  amount  of  his  bid.  Al- 
exander vs.  Herring  et  at.,  administrators,  200. 

6.  Measure  of  damages  is  the  amount  necessary  to  place  administrator  in 
same  position  as  if  purchaser  had  complied.   -  Ibid. 

7.  Judgment  against  executor  conclusive  on  estate.  ,  Castellaw,  adminis- 
trator, et  al.,  vs,  Gui/martin,  executor,  et  al,,  2gg. 

8.  Equity  only  interferes  with  administration  in  strong  case.  Mayo,  trus- 
tee, vs.  Keaton,  executor,  et  al.,  4^6. 

9.  Judgments  against  defendants  in  individual  capacities ;  fact  that  execu- 
tions style  them  "executors,"  not  affect  case.  Tharpe  vs.  Thorpe; 
Tharpe  vs,  McCall,  ^01. 

10.  Declaration  in  short  form  against  administrator  of  A,  alleging  that  he 
is  indebted  on  note,  a  copy  of  which  is  attached,  the  copy  being  a  joint 
note  signed  "A  &  B,"  is  a  suit  against  defendant  in  representative  char- 
acter,    yennings,  administrator,  vs.  Wright  &*  Company,  ^jy. 

11.  Dower  or  child's  part,  widow  entitled  to ;  having  remained  in  possession 
until  right  to  dower  was  barred,  presumed  to  have  elected  to  take  child's 
part,  especially  where  such  course  was  the  most  beneficial  to  her.  Seid- 
ell vs.  Smith  et  al.,  ^6y. 

ADVERTISEMENT.     See  Tax,  3%  Evidence; 33, 34. 

ALIMONY.     See  Husband  and  Wife,  13.  ' 
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AMENDMENT. 

1.  Charge  should  not  nullify  effect  of  amendment  made  without  objection. 
A/:in  vs.  Bartow  County^  ^g. 

2.  Declarations  in  statutory  form  are  amendable.     Ibid, 

3.  Relates  back  to  commencement  of  suit,  amendment  does.     Ihid. 

4.  Amendment  to  sworn  bill  verified  by  solicitor,  in  discretion  of  chancel- 
lor to  allow.     Cook  vs.  Board  of  Commissiomrs,  e/c,  i6j. 

5.  Decree y  omission  of  chancellor  to  sign,  cured  by  nunc  pro  tunc  judgment 
at  subsequent  term.     Sloan  vs.  Cooper,  486. 

6.  Conversion  alleged  on  day  subsequent  to  suit,  may  be  amended  by  sub- 
stituting day  prior  thereto.  TooU  &*  Price  et  al.  vs.  First  National 
Bank,  4gy. 

APPEALS.     See  Justice  Courts,  /,  7,  8. 

* 

APPRENTICE. 

1.  Provisions  of  act  of  March  17,  1866,  amending  the  law  as  to  appren- 
tices, should  be  strictly  complied  with,  and  it  should  so  appear  on  the 
face  of  the  proceedings.     Ballinger  vs.  AfcLain,  ijg. 

2.  Petition  that  minor  should  be  bound  out  did  not  show  residence.  Order 
granting  application  was  passed  on  day  petition  was  filed,  reciting  only 
fact  of  application  and  that  no  good  cause  was  shown  to  contrary.  On 
writ  of  habeas  corpus  minor  should  be  discharged.     Ibid, 

ARBITRAMENT  AND  AWARD. 

1.  Owner  of  mill-dam  to  pay  proprietor  of  adjacent  land  specific  sum  an- 
nually  so  long  as  water  was  kept  at  certain  height ;  payment  must  be 
made  so  long  as  dam  causes  overflow,  although  water  be  not  kept  con- 
tinuously at  stated  height.      Wilkinson,  administrator,  vs.  Sitton,  yt. 

2.  Award  upon  disputed  question  of  law  binding  on  the  parties,  even 
though  erroneously  decided.     Forbes,  treasurer,  vs.  Turner,  Judge,  ^j^. 

3.  To  action  on  common  law  award,  defendant  may  plead  that  it  covered 
matters  not  submitted,  without  filing  copy  of  testimony.  Crane,  admin- 
istrator, vs.  Barry,  yoo. 

4.  Cotton  Exchange,  failure  to  comply  with  award  of,  where  no  willful  vio- 
lation of  constitution,  etc.,  appears,  no  ground  of  expulsion.  Savan- 
nah Cotton* Exchange  vs.  State,  ex  rel.,  668. 

5.  Jurisdiction  of  arbitration  court  denied,  party  entitled  to  appeal  on  that 
issue  without  submitting  entire  controversy.     Ibid. 

6.  Cotton  Exchange,  award  of  subject  to  be  reviewed  by  legal  tribunals. 

Ibid. 

ATTACHMENT. 

1.  Returnable  to  wrong  county;  defendant  makes  no  defense,  but  simply 
replevies  property ;  may  set  up  defense  by  illegality  to  execution  pro- 
ceeding from  judgment  on   replevy  bond.     Treutlen,  trust.,  vs.  Smith 

etal.,S7J- 

2.  Forthcoming  bond  for  property  attached;  refusal  to  deliver  is  forfeiture. 
Proof  of  advertisement  for  sale  unnecessary.  Stinson  et  al.  vs.  Hall, 
sheriff,  6y6. 

3.  Dismissed  for  defective  affidavit,  attachment  may  be  after  replevy. 
Bruce  vs    Conyers,  6^8. 

I .  Judgment  dismissing  attachment  is  final,  and  subject  to  separate  writ  of 
error.     Ibid. 
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5.  Affidavit  to  obtain  attachment  for  purchase  money  must  be  positive  as  to 
description  of  property.     Ibid, 

BANKRUPT. 

1.  Goods  received  on  commission;  failure  to  account  for  proceeds  creates 
debt  which  discharge  does  not  bar.  Meador  ^Brother  vs.  Sharps  yr., 

2.  Judgment  creditor  may  proceed  against  property  fraudulently  conveyed 
by  debtor  prior  to  passage  of  bankrupt  act,  although  latter  was  discharg- 
ed prior  to  trial  of  claim.     Barber  vs.  Terrell,  146, 

3.  Money  raised  on  final  process  before  the  court  for  "distribution,  not  or- 
dered paid  to  assignee.     Dyson,  sheriff,  vs.  Harper,  ass.,  et  al,;  Kelly 

,     vs.  Harper,  ass,,  et  al.,  282, 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  An  equitable  adjustment  of  the  rights  of  stockholders  inter  sese,  is  to 
charge  each  borrower  with  the  amount  received,  with  seven  per  cent, 
interest;  credit  this  debt  according  to  the  law  of  partial  payments 
with  payments  made ;  pay  balance  into  funds  of  association ;  then  let 
entire  amount  thus  received,  after  deducting  expenses,  be  divided.  Good- 
rich et  al ,  vs.  City  Z.  and  B.  A,  0/  Augusta  et  al.,  g8. 

2.  Stockholders  who  have  received  more  than  their  proper  share  may  be 
made  parties  and  compelled  to  refund.     Ibid. 

3.  Interlocutory  decree  may  be  rendered  as  to  mode  of  settlement  for  those 
before  the  court,  to  be  opened  for  adjudication  of  questions  touching 
those  subsequently  brought  in.     Ibid. 

4«  Officers  of  association,  having  in  good  faith  carried  out  plan  of  settle- 
ment adopted  by  majority,  even  though  such  plan  be  set  aside,  not  made 
indiyidually  liable.     Ibid, 

5.  Contract  for  advance  on  stock  not  usurious  on  face.  Redivine  vs.  Gate 
City  L.  and  B.  A,,  474. 

CASES  CITED. 
(The  page  thows  where  cited.) 

Adams  vs.  Adams, 36  Ga.  R.,  161 

Adams  vs.  Cater, 53  "  31 

Addison  vs.  Christy, 49  "  108 

Administrators  of  Ligon  vs.  Rogers, ^12  "  541 

Atlantic  and  Gulf  Railroad  Company  vs.  Florida  Const.  Co.,  .  41  "  680 

Atlanta  and  West  Point  Railroaa  Company  vs,  Hodnett,  .    .  36  "  639 

Avin  vj.  Beckom, 1 1  "  353 

Bank  of  St.  Mary*s  vs,  Mumford  &  Tyson, 6  "  639 

Barnes  et  al.  vs.  Underwood,  administrator, 54  **  467 

Beal  z/j.  Burkhalter, 26  "  514 

Bell  vs.  McGrady, .' 32  "  378 

Benjamin  et  al.,  administrators,  vs.  Gill,  administrator,  ...  45  "  486 

Bishop  vs.  Sanford, 15  "  127 

Black  vs.  Scanlon, 48  "  679 

Black  vs,  Swanson, 49  «  108 

Booty  vs.  Brazier,  administratrix, 22  "  464 

Boston  &  Gunby  vs*  Cummins, 16  **  621 

Breed  vs,  Nagle, 46  "  572 

Branch  vs.  Riley, 19  "  590 
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Brown  vs.  State, 28  "  439 

Brown  vs.  Upton  et  al, 12  "  149 

Brown  vs.  Wells, 14  ««  454 
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Bryan  &  Hunter  vs.  King 51  Gft.  R.,  620 

Bryant  «/a/.  01.  Beal^To/., i  **  540 

Bryan  vs,  Gunn, 27  "  33 

Bryan  vj.  Southwestern  Railroad  Company, 37  "  455 

Bryan  vs,  Watson, 20  "  455 

BuUard  w.  Pitts, 3  «*  195 

Burton  vs.  Black 32  *'  485 

Campbell  vs.  Miller, 38  •'  688 

Camp  vs.  Cahn, •    •   .  53  "  680 

Candler  vs.  Hammond, 23  "  256 

Caraker  vs.  Mathews, 25  **  109 

Central  Railroad  and  Banking  Company  vs,  Collins  et  al.,  .  ^  **  308 

Central  Railroad  and  Banking  Company  vs.  Collins  «f  a/ ,  .  40  "  386 

Chambers  vs.  Collier, 4  "  517 

Chambers  vs.  State, 50  •*  524 

Chambliss  vs.  Phelps, 39  "  358 

Cheirry  vs.  McCall, 23  "  275 

Clark  &  Cole  vs,  Dobbins  «/ a/., 52  "  44 

Clark,  executor,  vs.  Harker 49  "  604 
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Comas  vs.  Reddish, 35  •*  161 

Compton  vs.  Cassada, 32  "  75 

Cunningham  ei  al.  vs,  Schley  et  al,^ 41  "  672 

Dallas  vs.  Heard, 32  "  378 

Daly  vs.  Harris, 33  *•  425 

Daniel  vs.  Hollingshead  ^/ <?/. , 16  **  539 

Davie  vs.  McDaniel, 47  "  93 

Davie  vs.  McDaniel, 47  "  467 

Davis  et  al.  vs,  Anderson, I  "  447 

Denham  vs.  Williams, 39  "  573 

Dobbins  z;j.  Orange  and  Alexandria  Railroad  Company  «r  a/.,.  37  "  399 

Dunn  vs,  Crozier 17  "  257 

Durham  et  ux  vs.  Taylor, 29  "  685 

Dyson  vs.  Beckham,  executrix, 35  **  455 

Edwards  vs.  Dixon 48  "  176 

Felton  vs.  Hill  e/ a/., 41  "  257 

Flint  River  Steamboat  Company  vs.  Foster, 5  "  183 

Footman,  assignee,  vs,  Pusey,  Jones  8c  Company, 45  "  572* 

Fowler  vs.  Waldrip, 10  **  621 

Frazer  vs.  Jackson, • 46  "  44 , 

Georgia  Railroad  Company  vs,  Wynn, 46  "  504 

Gilbert  vs.  Hardwick, II  "  539 

Gladney  vs.  Deavors, 1 1  "  38 

Graddy  vs.  Hightower  ^/a/., I  **  III 

Graddy  vs.  Hightower  ^/ a/. i  "  256 

Gray  vs.  O'Neal ' 12  "  455 

Guerin  vs.  Danforth, , 45  "  464 

GvLtrry  eta/,  vs.  Ferryman, 12  "  541 

Hamrick  ^/ «/.  w.  Rouse /•/ <2/. 17  "  425 

Hamilton  vs.  Conyers, 25  •*  257 

Hanson  vs.  Crawley, 51  **  136 

Harris  vs.  Colquitt  &  Baggs, 44  "  533 

Hazlehurst  vs.  Savannah,  Griffin  and  N.  Ala.  RsTl.  Co.  e/  al,,  43  "  384 

Heard  vs.  Callaway, 51  "  217 

Henderson  vs.  Stiles, 14  "  267 

Hobbs  vs.  Cody, 45  "  183 

Hollifield  &  Company  vs.  White,  executrix, 52  "  31 

Holt  vs.  Experience,  • 26  ••  399 
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Home  Insurance  Company  vs»  City  of  Augusta, 50  Ga.  R.,  649 

Horn,  trustee,  vs.  Ross, 20  "  693 

Howard  vs.  Gresham, 27  "  464 

Jackson  vs.  Jackson, 40  "  176 

Johnson  vs.  Bemis, 4  "  iii 

Jones  &  O'Dowd  vs.  Russell 44  *'  126 
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Knowles  ei  a/,  vs.  Lawton, 18  **  463 

Lane  et  al.  vs.  Partee  et  «jr., 41  "  621 
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Lockett  vs.  Usry, ^ 28  "  360 
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Mackie,  Beattie  &  Company  vs.  Glendenning, 49  "  94 

Maddox  vs.  Eberhart, 38  "  354 

Maxwell  vs.  Harrison, 8  "  693 

May  vs.  Memphis  Branch  Railroad  Company, 48  "  384 

McAmy  vs.  Higdon, 50  **  454 

McCann  vs.  Brown, 43  "  7^ 

McCoy  vs.  State, 52  "  57 

McDonald,  assignee,  Z/J-.  Sims  ^/ a/. 3  ''  353 

McDougald,  administrator,  vs.  Bellamy,  administrator,  ...  18  "  639 

McDougald,  administrator,  vs.  Bellamy,  administrator,  ...  18  "  641 

McDougald  vs.  Hall, 3  "  4^3 

McLane  vs.  State, 4  "  58 

Mechanics  Bank  vs.  Heard, 37  "  410 

Miller  vs.  Gould 38  «  607 

Miller  vs.  Gould, 38  «  688 

Mitchell  vs.  Rome  Railroad  Company, 17  "  455 

Monroe  vs.  Napier, 52  "  117 

Morris  vs.  Davidson, 49  "  283 

Morris  et  al.  vs.  Munroe, 30  '  "  350 

Moye  vs.  Waters, 51  "  620 

Murphy  vs.  State 50  "  524 

Murray  vs.  Sells, ^,53  "  170 

Odom  vs.  Odom, *.  36  "  285 

Ordinary,  etc.,  vs.  Proctor, 54  "  172 

Papot  vs.  Gibson, 7  "  621 

Pare  vs.  Mahone, 32  "  127 

Parker  vs.  Fulton  Loan  and  Building  Association, 46  "  475 

Paschal  vs.  Davis, 3  "  199 

Peacock,  Chapman  &  Company  vs.  Peacock, 50  "  255 

Phillips  vs.  Brigham,  Kelly  &  Company, 26  "  455 

Pitts  vs.  Hendrix, 6  "  604 

Pollock  vs.  Gilbert, 16  "  367 

Poole  vs.  Perdue,  trustee, 44  "  679 

Pope  vs.  Toombs, 20  "  257 

Prichett  vs.  Inferior  Court,  etc. , 46  •*  69 

Redd,  executor,  vs.  Muscogee  Railroad  Company, 48  "  34 

Rogers  vs.  Parham, 8  "  267 

Rome  R.  R.  Co.  vs.  Sullivan,  Cabot  &  Co., 32  "  455 

Rose  &  Co.  vs.  Gray, •••...  40  "  44 

Ross  vs.  Vason, 37  **  449 

Saunders  vs.  Smith,  adm'r, 3  "  540 
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Sav.  and  Ch.  R.  R.  Co.  vs.  Callahan, 49  Ga.  R.,  572 

Scales  vs.  Ordinary,  etc., 41  "  27 

Schley  vs,  Lyon  &  Rutherford, 6  "  5S3 

Scisson    vs.  McLaws, 12  '<  599 

Scott,  Carhart  &  Co.  vs.  Warren  et  al.^ 21  **  447 

Seabrook  vs.  Und.  Ag*y  et  al. 43  "  641 

Searcy  vs.  Stubbs, 12  "  360 

Settle  K>s.  Allison, 8  "  464 

Shields  vs.   Yonge 15  "  505 

Shorter  et  aL  vs.  Hargroves,  adm*r, 1 1  "  540 

Sims  et  al.  vs.  Phillips  et  al, 51  "  604 

Smith  w.  Ezell, 51  "  38 

Smith  w.  Wright, , 43  "  451 

Spann  vs,  Clark, 47  "  256 

Stanton   vs.   Burge, 34  **  70 

Stix  &  Co.  vs.  Pump  &  Co.,  .   ^ 37  "  621 

Studstill  w.  State, 7  «  439 

Suggs  vs.  Sapp  et  al., 20  ''  604 

Sutherlin  vs.    Und.  Ag'y, 53  "  680 

Tarver  vs.  McKay  et  al., 15  "  256 

Tarver  vs.  McKay  et  al., 15  "  645 

Tennell,  adm'r,  w.  Ford  et  al„ 30  "  464 

Tinsley  et  al.  vs.  Lee, 51  "  540 

Tison  vs.  McAfee, 50  "  476 

Tison  vs.  Yawn, 15  "  455 

Tommey  &  Stewart  vs.  Finney, 45  "  329 

Toomer  vs.  Dickerson, 37  "  280 

Turner  vs.  Thompson,  Kendrick  &  Co., 23  "  105 

Union  Br.  R.  R.  Co.  vs.  East  Tenn.  and  Ga.  R.  R.  Co.,  .    .  14  "  431 

United  States  w.  Athens  Armory,  etc., 35  "  447 

Walton  vs.  Ramsay, 50  "  514 

Washington  vs.  State, 36  «*  58 

Watkins  vs.  Cason, 46  *♦  493 

Welbom  w.  Bonner, 9  "  211 

West  End  and  At.  St.  R.  R.  Co.  vs.  At.  St.  R,  R.  Co 49  «  404 

West  End  and  At.  St.  R.  R.  Co.  vs.  At  St.  R.  R.  Co.,  ...  49  "  409 

West  End  and  At.  St.  R.  R.  Co.  vs.  At.  St.  R.  R.  Co 49  "  431 

Whatley  vs.  Newsom, 10  "  83 

Whatley  vs.  Newsom, 10  "  604 

White  vs.  Hemdon, 40  "  368 

White  vs.  Hemdon, 40  "  570 

WJiitworth  vs.  State 30  "  298 

Williams  et  al.  vs.  HoUis, 19  "  296 

Williams  et  al.  vs,  Holls, 19  "  298 

Williams  vs.  Kelsey  &  Halsted 6  "  149 

Winship  vs.  Phillips, 52'  "  384 

Winter  vs,  Garrard, 7  **  447 

Wooten   et  al.  vs.  Archer, 49  "  572 

Wynn  ve.  Booker  et  aL, 22  "  459 

Zom  vs.  Walker 43  "  533 

CERTIORARI. 

1.  No  question  of  fact  involved,  and  superior  .court  having  finally  disposed 
of  case,  this  court  not  interfere  except  where  discretion  was  manifestly 
abused.     Ayres  vs,  Taylor,  264, 

2.  Exceptions  to  verdict  in  city  court  dismissed  by  supreme  court ;  certiora- 
ri may  be  applied  for  within  three  months  from  such  dismissal.  Roach 
vs.  Suiter,  4^8, 
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CHARGE  OF  COURT. 

1.  Presumed  correct,  charge  not  set  forth  will  be.     Lackey  z/j.  Bostwickt  4^. 

2.  Amendment  made  without  objection,  charge  of  court  should  not  nullify 
effect  of.     Ibid, 

3.  Request  to  charge  should  set  forth  principle  of  law  without  attempting 
to  draw  inference  therefrom.     Ibid, 

4.  Although  request  to  charge  be  refused,  yet  instructions  applicable  to 
facts  of  case  should  be  given.     Ibid. 

5.  Error  to  charge  that  if  jury  believe  evidence  to  be  different  from  what 
it  was  when  passed  on  by  the  supreme  court,  they  should  find  for  com- 

•  plainant.     Compton  vs,  Cassaday  7^. 

6.  General  instructions  cover  request ;  failure  to  give  not  error.  Barber 
vs,  Terrr//,  146, 

7.  Claim  case,  on  trial  of,  not  error  for  court  at  conclusion  of  charge  to  ask 
counsel  if  they  wish  jury  instructed  as  to  damages.     Ibid. 

8.  Responsive  to  bill,  what  is  and  what  not,  duty  of  court  to  charge.  Gray 
vs  Obeary  2ji. 

9.  Legal  right  to  have  charge  reduced  to  writing.  Request  should  be 
made  before  commencement  of  argument.     Ibid. 

lo.  Law,  whence  it  obtains  it,  court  need  not  inform  jury.     Sumner  vs.  Bry- 
an,  Dillingham  &*  Co.  et  al.     6ij. 

CLAIMS. 

1.  Neither  a  memorandum  of  debts  made  by  defendant,  nor  the  schedule 
attached  to  his  petition  in  bankruptcy,  is  admissible  to  show  indebtedness 
to  claimant,  both  having  been  executed  after  his  purchase.  Barber  vs. 
Terrell,  146^ 

2.  On  trial  of  issue  whether  conveyance  was  a  fraud  on  creditors,  compe- 
tent to  show  pendency  of  suits  at  time  of  execution.     3id. 

3.  Damages,  law  as  to ;  court  may  inquire  at  conclusion  of  charge  whether 
counsel  wish  jury  instructed  as  to.     Ibid, 

4.  Lien  lost  in  any  way,  proper  defense.      Wifiship  vs.  Phillips,  23^, 

5.  Affidavit  and  bond  recite  that  property  has  been  levied  on,  claimant  es- 
topped from  attacking  levy.     Cohen  vs.  Broughton  sgd, 

6.  Title  does  not  pass  where  goods  were  obtained  by  fraud,  and  vendor 
may  claim.     Landauer  &*  Bro,  vs.  Cochran,  McLean  &*  Co,  ^jj. 

7.  Several  claim  cases  pending,  all  in  behalf  of  same  claimant ;  one  was 
tried  and  the  property  found  subject.  It  was  agreed  that  this  case 
should  be  carried  to  the  supreme  court,  and  that  the  others  abide  its 
decision.  As  soon  as  the  remittitur  affirming  the  judgment  below  was 
returned,  claimant  withdrew  his  claims  in  the  other  cases.  When  the 
land  in  controversy  was  sold  and  the  fund  brought  into  court,  claimant 
demanded  the  fund :  Held,  that  the  above  agreement  barred  him.  Brad- 
shaw  et  al.  vs.  Gormerly  et  al.,^^*j, 

8.  Competent  for  plaintiff  to  show  that  deed  from  defendant  to  claimant  was 
void  as  to  creditors.     Ibid, 

# 

9.  Levy  in  one  county  and  claim  interposed ;  execution  not  withdrawn  to 
levy  iir  other  county,  without  order  of  court,     Kendall  vs,  Westbrook, 

S87' 

10.  Complete  equity  sufficient  basis  for  claim.     Wilkinson  &*  Wilson  vs. 
Chew,  602. 

11.  Appeal  lies  from  justice  courts  where  either  the^.  fa.,  or  the  value  of 
property  claimed,  exceeds  ^50  00,     Turman  vs.  Cargill  ^  Daniel^  66j. 
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12.  Act  of  1874  regulating  right  of  appeal  in  such  cases,  not  unconstitu- 
tional.    Ibid, 

13.  Equitable  right  may  be  reached  upon  trial  of  claim  if  pleadings  be 
properly  framed.     Sterling  vs,  Arnold  tt  al,^  6go, 

14.  Forthcoming  bond,  claimant  having  signed  as  security  for  defendants  in  il- 
*     legality,  not  thereby  estopped  from  subsequently  claiming,  but  such  fact 

may  be  considered  by  jury  as  evidence  of  fraud.     Ibid, 

COMMITTING  COURTS.     See  JusUce  Courts,  a,  j, 

COMPROMISE  AND  SETTLEMENT. 

1.  Consideration  for  promise,  settlement  of  dispute  as  to  legality  dlf  debt  is. 
Ivey  et  a/.,  assignees ,  vs  Noble  Brothers  &*  Company,  J44, 

2.  Decisions  adverse  to  plaintiff,  who,  thereupon  compromises  ;  subse- 
quently decisions  are  reversed,  plaintiff  cannot  avoid  settlement  on 
ground  of  mistake  of  law.     Spriggs  vs  BrambUtt,  j^, 

CONFESSION.     See  Criminal  Law,  2,  ig, 
CONSOLIDATION  OF  RAILROADS.     See  Corporation, 3,  4. 

CONSTITUTIONAL  LAW. 

1.  Land  in  two  counties ;  suit  commenced  in  one  before  adoption  of  con- 
stitution of  1868,  but  trial  after;  recovery  had  for  entire  tract.  Barnes 
et  al.,  vs.  Underwood,  administrator,  87. 

2.  Provisions  of  Code  authorizing  executors  etc.,  to  be  cited  before  ordin- 
ary for  settlement,  etc.,  is  not  in  violation  of  the  constitution  of  the  state 
or  of  the  United  States.     Davis,  administrator  vs.  Harper  et  al,,  180. 

3.  Act  revising  and  consolidating  municipal  charter  may  provide  for  sub- 
mission to  people  before  taking  effect.  Mayor,  etc,,  of  B runs,  et  al,,vs. 
Finney  et  at.,  jiy, 

4.  Appointment  of  judges  of  superior  courts,  whether  for  circuits  created 
since  the  adoption  of  the  constitution  or  before,  must  be  one  half  for  four 
years  and  the  other  half  for  eight.     Stroter,  relator,  vs  Wright,  yudge, 

39I' 

5.  Governor  having  appointed,  power  is  exhausted.  He  cannot  recall  com- 
mission and  appoint  for  longer  term.     Ibid, 

6.  Contract  between  state  and  stockholders,  charter  of  corporation  is.  Priv- 
ileges conferred  cannot  be  withdrawn  unless  such  right  be  reserved.  This 
reservation  exists  in  all  charters  granted  since  adoption  of  Code.  Cen- 
tral R,  R.  and  Banking  Co,  et  alvs.  State,  401 ;  State  vs,  Georgia  R.  R. 
and  Banking  Co,  423 

7.  Exemption  from  taxation,  competent  for  legislature  to  grant  to  corpora- 
tion.    Ibid. 

8.  Unconstitutional,  act  not  declared  in  doubtful  case.  Turman  vs.  Car- 
gill  6*  Daniel,  663. 

9.  Act  of  1874  providing  for  appeals  from  justice  courts  in  claim  cases,  not 
unconstitutional.     Ibid,  * 

CONTEMPT.     See  Levy  and  Sale  /,  8,  9  /  Justiee  Courts,  6. 

CONTINUANCE, 

1.  Public  excitement  alone  not  good  ground  of.     Brinkley  vs.  State, 371, 

2,  Grounds  known  at  time  of  first  motion  cannot  be  embraced  in  second. 
Ibid. 
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3.  Discretion  of  court  below  as  to,  especially  where  grounds  came  pecu- 
liarly within  its  knowledge,  not  controlled.     Moody  vs.  State,  660* 

CONTRACTS. 

1.  Obligation  to  manage  sum  of  money  for  another,  and  to  turn  over  notes 
and  yf .  fas»  guaranteed  bv  obligor :  Ifeld,  that  although  on  a  settlement 
the  notes  and  Ji,  fas,  offered  were  those  in  which  the  money  was  in- 
vested, yet  plaintiff  was  entitled  to  the  guaranty.  Simmons  vs,  Martin, 
administratrix,  ^, 

2.  If  defendant  plead  that  the  money  was  invested  in  the  notes,  etc.,  by 
consent  of  the  plaintiff,  it  must  further  appear  that  such  action  was  in- 
tended as  a  discharge  of  defendant's  liability  to  guaranty  before  it  will 
so  operate,     /did, 

3.  Orders  were  passed  by  the  inferior  court,  and  entered  on  the  minutes, 
directing  certain  bonds  to  be  issued.  This  was  a  sufHcient  compliance 
with  section  493  of  the  Code,  requirin'g  contracts  with  a  county  to  be  in 
writing,  etc.     Akin  vs.  Bartow  County,  59. 

4.  License  required  for  protection  of  public,  contract  with  person  carrying 
on  business  without,  not  enforced.     Taliaferro  vs,  Moffett,  1^0, 

5.  Contract  that  plaintiff  shall  serve  defendant  as  clerk  for  specified  time, 
and  defendant  refused  to  allow  him  to  enter  on  work,  plaintiff  has  right 
to  recover,  not  his  wages,  but  damages.     Putney  vs.  Swift,  Murphy  6* 

Company,  266. 

6.  Fraud  in  execution  of  contract  must  be  shown  to  authorize  introduction 
of  parol  evidence  to  contradict.  Mitchell  et  ah  vs.  Universal  Life  In- 
surance Company,  28g* 

7.  Written,  contract  required  by  law  to  be,  not  shown  to  have  been  altered 
by  parol  after  execution.     Ibid. 

8.  Entire  demand,  account  for  cross-ties  delivered  under  contract,  whole 
being  due,  is,     Macon  and  Augusta  Railroad  Co.  vs.  Garrard,  ^ay. 

9.  Consideration  for  promise,  settlement  of  dispute  as  to  legality  of  debt 
is.     Tvey  et  aL,  assignees,  vs.  Noble  Brothers  6*  Company,  ^44, 

10.  Consideration  claimed  to  be  illegal;  defendant  must  show  it  affirma- 
tively to  be  so,  and  that  there  was  no  other.     Ibid. 

11.  Where  one  insurance  company  purchases  business  of  another  and  as- 
sumes its  liabilities,  separate  action  by  holder  of  policy  in  latter  com- 
pany cannot  be  maintained  against  former,  for  want  of  privity.  Empire 
State  Insurance  Company  et  al.  vs.  Collins,  J76. 

12.  Contract  between  state  and  corporation,  charter  pf  corporation  is.  Priv- 
ileges conferred  cannot  be  withdrawn  unless  such  right  be  reserved. 
This  reservation  exists  in  all  charters  granted  since  adoption  of  Code. 
Central  Railroad  and  Banking  Company  et  al.  vs.  State,  401 ;  State 
vs.  Georgia  Railroad  and  Banking  Company,  42J. 

13.  Where  there  was  lease  of  hotel  and  sale  of  furniture  by  H.  to  M.  Sub-, 
sequently,  M.,  alleging  that  he  was  deceived  as  to  value  of  furniture,  a 
settlement  was  had,  j^2,ooo  00  taken  off  price  and  new  notes  given. 
After  H.  had  used  the  furniture  nearly  three  years,  M.,  by  H's  consent, 
leased  hotel  and  sold  furniture  to  W.  On  settlement  between  M.  and 
H.,  former  only  chargeable  with  value  of  furniture  at  date  of  last  sale. 
McBurney  vs.  Harris  et  al.,  4^0. 

14.  On  trial  of  bill  filed  by  H.  against  M,  for  settlement,  M.  testified  that 
at  time  new  notes  were  given,  all  demands  mutually  existing  between 
them  were  included.  H.  denied  this,  and  claimed  that  M.  owed  him 
on  a  former  partnership  in  the  hotel  business.  Competent  for  counsel 
for  M.,  in  argument,  to  discuss  rights  of  parties  under  settlement  at 
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which  notes  were  given,  and  to  force  H.  to  stand  by  settlement  or  go 
behind  it.     Ibid, 

15.  Payment  of  part  of  money  already  due  on  note,  no  consideration  to  sup- 
port promise.     Burnett  vs,  Williams  et  at,,  executors,  J2j. 

16.  Agreement  of  counsel,  though  not  in  writing,  acted  on  by  one  side, 
binding.     Bradshaw  et  al.  vs,  Gormerly  et  al,,  5/7. 

CORPORATIONS. 

1.  A  corporation,  to  borrow  money, issued  preferred  stock  certificates,  with 
indorsements  thereon  that  fifteen  per  cent,  per  annum  was  guaranteed 
for  two  years  when  the  certificates  were  to  be  redeemed  or  converted 
into  common  stock,  at  option  of  the  holders,  also,  that  they  were  se- 
cured by  first  mortgage  bonds.  At  the  expiration  of  two  years,  the  com- 
pany being  unable  to  pay  the  certificates,  they  were  exchanged  for  the 
mortgage  bonds.  The  holders  of  this  preferred  stock  were  always  re- 
cognized by  the  company  as  creditors.  Held,  that  in  a  contest  over  the 
assets  they  were  entitled  to  claim  as  creditors.  Totten  &*  Co,  vs,  Tison 
et  al.,  fjg. 

2.  Injunction  asked  by  some  stockholders  against  action  of  company  which 
they  claimed  to  be  ultra  pires.  Discretion  of  chancellor  refusing  not 
controlled  where  act  sought  to  be  enjoined  was  the  continuance  and  con- 
summation of  a  scheme  extending  over  a  long  period  of  time,  and  in 
which  the  complainants  appear  to  have  acquiesced.  Cosart  et  al,  vs, 
Ga,  R,  R.  and  B'*g  Co.,  379. 

3.  Act  of  24th  August,  1872,  under  which  Central  Railroad  and  Banking 
Company  and  Macon  and  Western  Railroad  Company  were  consolidat- 
ed under  name  and  charter  of  former  company,  created  new  corporation, 
the  rights,  privileges  and  liabilities  of  which  dated  from  the  acceptance 
of  the  new  charter  covered  by  the  before-recited  act.  The  same  is  true 
as  to  the  union  and  consolidation  of  the  Southwestern  and  the  Mnsco- 
gee  Railroad  companies.  Cent,  R,  R,  Co.  vs.  State  ;  Southwestern  R. 
R.  Co.  vs.  State ;  State  vs.  Aug.  and  Sav.  R,  R.  Co.,  401. 

4.  As  such  new  charters  dated  since  the  adoption  of  the  Code,  the  right  of 
withdrawal  of  the  exemption  from  taxation  existed.     Ibid. 

5.  As  the  Augusta  and  Savannah  Railroad  Company  stood  upon  a  charter 
granted  prior  to  the  adoption  of  the  Code,  the  act  of  28th  of  February, 
1874,  taxing  it  more  than  was  allowed  by  such  charter,  was  unconstitu- 
tional.    Ibid, 

6.  Court  may  specify  in  order  objects  of  corporation.  This  cures  defect 
in  petition.     Redwine  vs  Gate  City  L.  and  B.  A.,  474. 

7.  Stock  subscription*,  suit  for;  no  defense  that  railroad  has  been  seized  by 
governor.     Mullifis  vs.  North  and  S.  R.R.  Go.,  ^80, 

8.  Agent,  corporation  bound  by  fraudulent  conduct  of.  Scofield  Rolling 
Mill  Co.  et  al.  vs.  State,  6jJ. 

9.  Award  rendered  by  cotton  exchange,  failure  to  comply  with  where  no 
willful  violation  of  constitution,  etc.,  appears,  no  ground  of  expulsion, 
Sav,  Cot,  Ex,  vs.  State  ex  rel, ,  668, 

10.  Jurisdiction  of  arbitration  court  under  charter  denied,  party  entitled  to 
appeal  on  that  issue  without  submitting  entire  controversy.     Ibid, 

11.  Award  of  cotton  exchange  as  arbitration  court,  subject  to  be  reviewed 
by  judicial  tribunals      Ibid, 

12.  Charter  sought,  applicants  must  specify  business  to  be  carried  on,  place 
of  business,  and  amount  of  capital  to  be  used.     In  re  Deveaux  et  al^^ 

COSTS.     See  County  Matters,  3, 
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COUNTY  COURT.     See  County  Matters,  j. 

COUNTY  MATTERS. 

1.  Bridge,  suit  against  coQnty  for  damages  resulting  from  want  of  repairs 
to ;  it  must  be  alleged  and  proven  that  bridge  was  erected  by  letting  it 
out  to  lowest  bidder  and  that  no  bond,  as  required  by  law,  was  taken 
from  contractor.     Coilins  vs,  Hudson  et  al.,  comWs^  2^, 

2.  Commissioners,  suit  may  be  brought  against,  and  service  perfected  on 
majority.     Ibid 

3.  Fines  and  forfeitures  derived  from  misdemeanors  transferred  to  county 
court,  after  deducting  costs  of  officers  of  superior  court  in  such  cases, 
should  be  paid  to  county  treasurer.     In  re  Spcer^  sol.  gen.,  et  at,,  40. 

4.  Where  by  act  of  December  17,  1 86 1,  Bartow  county  was  authorized  to 
issue  bonds  for  the  support  of  indigent  families  of  Confederate  soldiers, 
and  by  act  of  February  23,  1866,  the  inferior  court  was  authorized  to 
settle  the  same,  latter  act  is  recognition  of  legality  of  bonds.  Akin  vs, 
Bartow  County ^^g^ 

5.  Money  borrowed  for  purpose  above  indicated,  not  considered  ift  aid  of 
the  rebellion.     Ibid, 

6.  Orders  were  passed  by  the  inferior  court  and  entered  on  the  minutes, 
directing  certain  bonds  to  be  issued.  This  was  a  sufficient  compliance 
with  section  493  of  the  Code  requiring  contracts  with  counties  to  be  in 
writing,  etc.     Ibid, 

7.  Bridge  located  within  limits  of  incorporated  town,  not,  of  itself,  oust 
county  of  control,  and  render  town  liable  for  damages  resulting  from 
defective  condition  thereof.  Daniels  vj.  Mayor  and  Council  of  Athens^yg. 

8.  Suit  may  be  brought  by  ordinary ;  if,  during  its  pendency,  commissioners 
be  appointed,  they  may  be  substituted  by  amendment.  Coo/i  vs.  Board 
of  ConCrs  etc,  163, 

9.  Treasurer  entitled  to  two  and  a  half  for  receiving  and  a  like  amount 
for  paying  out  funds.  County  Conors  vs.  Proctor,  treasW,  iy2;  Forbes , 
treas'r,  vs.  Turner,  judge ^  for  use,  2^2, 

io«  Discretion  of  authorities  in  altering  public  road  not  interfered  with  un- 
less abused.     Ponder  et  al„  vs.  Shannon  et  al. ,  187, 

11.  Citation  to  alter  road,  competent  thereunder  to  discontinue  thsit  part  of 
old  road  rendered  unnecessary.     Ponder  et  al.  vs.  Shannon  et  al, ,  187, 

12.  Commissioners,  etc.,  have  power  to  bring  ordinary  to  settlement.     Rus- 
sell vs.  Commissioners,  etc,  4g8, 

13.  Modes  in  which  ordinary  may  defend.     3id, 

CRIMINAL  LAW. 

1.  Demand  for  trial  made;  at  next  term  mistrial  declared.  Defendants 
not  entitled  to  discharge.     Little  et  al,  vs.  State,  24, 

2.  Confessions  induced  by  threatening  acts,  though  no  benefit  tendered  or 
injury  expressly  offered,  conviction  based  thereon  set  aside.  Irwin  vs. 
State,  sg. 

3.  Fmes  and  forfeitures  derived  from  misdemeanors  transferred  to  county 
court,  after  deducting  costs  of  officers  of  superior  court  in  such  cases, 
should  be  paid  to  county  treasury.     In  re  Speer,  sol,  genU,  et  al,,  40, 

4.  Principals  in  second  degree,  none  in  misdemeanors.    Hansford  vs.  State, 

5.  Indictment  charges  one  as  principal  in  second  degree,  but  alleges  facts 
showing  him  to  be  principal  in  first,  upon  proof  of  same,  conviction  will 
be  sustained.     Ibid, 
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6.  Statutory  bar,  exception  relie4  on  to  prevent,  should  be  set  forth,    3id, 

•    7.  Statutory  bar,  four  defendants  alleged  to  be  within  exception,  but  noth- 
ing said  as  to  fifth,  indictment  demurrable  as  to  him.     Ibid, 

8.  Burglary ;  intention  with  which  defendant  'broke  and  entered,  question 
for  jury.      Woodward  vs,  Statt,  106, 

9.  Contradictory  statements  of  defendant  to  committing  magistrate,  inad- 
missible.    Cicero  vs.  State,  1^6, 

10.  Voluntary  statement  of  defendant  reduced  to  writing  by  magistrate, 
highest  evidence.     Ibid, 

1 1.  Manslaughter  and  justifiable  homicide,  law  as  to  should  be  charged  on 
trial  of  case  of  assault  with  intent  to  murder,  where  there  is  evidence 
that  defendant  would  not  have  been  guilty  of  murder  if  death  had  en- 
sued.    Ibid, 

12  Error  to  charge  that  a  chain  of  circumstances  cannot  lie  while  a  witness 
may.     Ibid, 

13.  Indictment  for  simple  larceny  under  section  4406  of  the  Code;  evi- 
dence showed  that  the  currency  stolen  was  taken  from  the  person.  De- 
fendant could  not  be  convicted.  He  should  be  indicted  for,  and  con- 
victed of,  larceny  from  the  person.     King  vs.  State,  184, 

14.  Disorderly  house,  on  trial  for  keeping,  competent  to  show  that  proprie- 
tor secreted  a  criminal.     Makalovich  vs.  State,  217, 

15.  Larceny  from  house,  indictment  for  not  lie  unless  house  be  a  dwelling, 
store,  shop,  Wtirehouse,  or  other  house  within  the  curtilage.  Inman  vs. 
State,  2ig. 

16.  Special  demurrer  thereto  should  be  sustained  even  though  facts  alleged 
make  case  of  simple  larceny.     Ibid, 

17.  Circumstantial  evidence,  case  of.  Verdict  finding  the  defendant  guUty, 
"  and  that  he  be  imprisoned  in  the  penitentiary  at  the  mercy  of  the 
court,"  not  too  uncertain  to  be  executed.     fVatston  vs  State,  24^, 

18.  Two  defendants  jointly  indicted  and  tried,  but  verdict  finding  prisoner 
at  the  bar  guilty,  no  legal  judgment  can  be  pronounced. .  Favor  vs. 
State,  24g. 

19.  Confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  ad- 
missible.    Ibid, 

20.  Assault  and  battery ;  one  blow  by  a  father  on  his  daughter,  ten  years  old, 
with  a  saw,  unlawful.     Neal  vs.  State,  281, 

21.  Venue,  to  change;  whether  jury  can  be  obtained  must  be  ascertained 
as  prescribed  in  Code,  section  4682.     Brinkley  vs.  State,  jyi, 

22.  Public  excitement  alone  no  ground  of  continuance.     Ibid. 

23.  Seduction,  under  indictment  for  defendant  found  guilty  of  fornication 
though  it  be  not  alleged  that  he  is  single.     Hopper  vs  State,  j8g<, 

24.  Record  of  conviction  of  principal  in  first  degree  used  on  trial  of  prin- 
cipal in  second.  New  trial  granted  former  which  resulted  in  acquittal. 
Latter  entitled  to  new  trial,     yackson,  alias  Thomas,  vs.  State,  ^9. 

25.  Rape,  slight  penetration  necessary  to  constitute.     Morris  vs.  States  440. 

26.  Malpractice  in  justice  of  the  peace  charged  by  presentment,  without  ad- 
dition of  words  "  in  office,"  demurrable.     Hawkins  vs.  State  6jj, 

27.  Such  presentment  is  demurrable  unless  it  shows  by  entry  of  solicitor  gen- 
eral or  sheriff,  that  copy  had  been  served  on  defendant  and  he  notified 
to  appear  with  witnesses,  before  it  was  laid  before  the  grand  jury.     Ibid, 

28.  Malpractice,  drunkeimess  by  justice  whilst  presiding  in  court  is  noC 
Wrong  done  by  some  official  act  or  omission  to  act  must  be  showa. 
Ibid, 
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29.  Presentment  for  malpractice,  justice  cannot  be  arraigned  on  for.     In- 
dictment proper  method  of  charging  him.     Ibid, 

30.  Assault  with  intent  to  murder  by  shooting  charged,  conviction  may  be 
had  of  shooting  at  another.     Moody  vs.  State ,  660, 

31.  Manslaughter,  law  of  relevant  in  charging  on  such  indictment;  but  con- 
stitutional provision  touching  selection,  etc.,  of  jurors  is  irrelevant.    Ibid. 

CUSTOM.     See  Evidence^  7, 31, 

DAMAGES. 

1.  Where  other  and  contingent  circumstances  preponderate  largely  in 
causing  injurious  effects,  such  damages  are  too  remote.  Rucker  vs. 
Athens  Man.  Co.,  84. 

2.  Suit  by  administrator  vs.  purchaser  who  fails  to  comply  for  deficiency  on 
second  sale,  measure  of  damages  is  amount  necessary  to  place  adminis- 
trator in  same  position  as  if  purchaser  had  complied.  Alexander  vs. 
Herring  et  al,,  adm'rs.,200. 

3.  Malicious  suit,  trespass  for;  where  there  was  some  evidence  of  malice, 
error  to  charge  that  vindictive  damages  could  not  be  found.  Dye  vs, 
Denham  224. 

4.  Trespass,  damages  peculiarly  for  the  jury.     Ibid, 

5.  Trespass  for  overflowing  land,  damages  roust  be  specifically  shown. 
Oakley  Mills  Man.  Co,  vs,  Neese,for  use,  4^g. 

DEBTOR  AND  CREDITOR. 

1.  A  corporation,  to  borrow  money,  issued  preferred  stock  certificates, 
with  indorsements  thereon  that  fifteen  per  cent,  per  annum  was  guaran- 
teed thereon  for  two  years,  when  the  certificates  were  to  be  redeemed  or 
converted  into  common  stock,  at  option  of  the  holders,  also  that  they 
were  secured  by  first  mortgage  bonds.  At  the  expiration  of  two  years, 
the  company  being  unable  to  pay  the  certificates,  they  were  exchanged 
for  the  mortgage  bonds.  The  holders  of  this  preferred  stock  were  al- 
ways recognized  by  the  company  as  creditors.  Held,  that  in  a  contest 
over  the  assets  they  were  entitled  to  claim  as  creditors.  Totten  &*  Co, 
vs.  Tison  eial.j  ijg, 

2.  Agreement  between  an  insolvent  and  the  purchaser  of  property  that 
former  may  remain  in  possession  during  life,  may  avoid  conveyance. 
Barber  vs,  Terrell^  146,  ' 

3.  Competent  to  show  pendency  of  suits  on  trial  of  issue  whether  convey- 
ance was  fraudulent  or  not.    Ibid. 

4.  Mortgage  provided  that  surplus  over  payment  of  debt  shall  be  returned 
to  mortgagor ;  not  such  reservation  as  will  invalidate  instrument  though 
mortgagee  knew  mortgagor  to  be  of  doubtful  solvency.  Calloway,  ex'r, 
it  al.f  vs.  People's  Bank  et  al.,  441. 

6.  Where  benefit  reserved  to  debtor  in  assignment  was  subsequently  re- 
leased, not  void.  Cohen  &*  Sons  et  al.,  vs,  Summers  et  al,,  assignees,  joi . 

DECREE.     Sec  Eguitj^,  4,  22,  2j. 

DEED. 

1.  Conveyance  to  husband  and  wife  with  recital  at  foot  that  land  was 
purchased  as  investment  of  proceeds  of  homestead,  is  substantially  deed 
to  husband  with  homestead  thereon.     Cheney  vs,  Rodgers,  168* 

2,  Purchaser  from  husband  is  charged  with  notice  of  such  recital.     Ibid, 

Vol.  liv.  46. 
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3.  Title  fraudulently  procured  from  owner  and  conveyed  to  third  person, 
both  deeds  set  aside.     Shewmake,  assignee,  et  ai,,  vs.  Williams,  206, 

4.  Wife's  consent  to  conveyance  of  husband's  realty  to  secure  debt,  need 
not  be  manifested  as  prescribed  by  colonial  act  of  1 760.  Wynn,  Sims 
&*  Company  et  al,  vs.  FickUn,  ^2g. 

5.  Is  consent  to  deed  which  purports  to  convey  for  consideration  paid,  the- 
consent  required  ?     Ibid. 

6.  Should  not  deed  express  the  object  for  which  it  was  executed  ?     Ibid. 

7.  Usurious  contract,  deed  made  as  part  of,  is  void  as  title.  Sngarf  vs. 
Mays,ss4' 

DISTRESS  WARRANT.     See  Landlord  and  Tenant,  6. 
DIVORCE.     See  Husband  and  Wife,  i,  5,  8. 
DRAFTS.     See  Negotiable  Instruments,  /. 

EJECTMENT. 

1.  Land  in  two  counties ;  suit  commenced  in  one  before  adoption  of  con- 
stitution of  1868  but  trial  after;  recovery  had  for  entire  tract.  Barnes 
et  al,  vs.  Underwood,  administrator,  87. 

2.  Purchase  by  plaintiff  in  mortgage^?,  fa,  at  sheriff's  sale ;  amount  of  bid 
credited  on  f.  fa.  but  no  deed  made.  Purchaser  may  maintain  eject- 
ment.    Skinner  et  al,  vs.  Willis,  igs, 

3.  Purchaser  from  defendant  in  fi.  fa,  after  date  of  sheriff's  sale  protected 
unless  notice  or  mala  fides  be  shown.     Ibid. 

4.  Ejectment  by  olvner  against  holder  of  bond  who  set  up  that  he  was  en- 
titled to  a  title  and  asked  for  an  account.  A  transferee  of  a  portion  of 
the  notes  for  the  purchase  money  was  entitled  to  be  made  a  party. 
Hust  &*  Johnson  vs.  Woolbright  et  al,^  ^jo. 

5.  Plea  which  attacks  conveyance  from  defendant  to  plaintiff  as  part  of 
usurious  contract,  not  equitable,  but  legal  defense.  No  tender  to  pay 
debt  which  conveyance  was  intended  to  secure  is  necessary.  Sugart 
vs.  May5,sS4* 

6.  Deed,  made  as  part  of  usurious  contract,  is  void  as  title.     Ibid. 

7.  Ejectment  against  one  of  two  persons  in  joint  possession,  neither  claim- 
ing under  the  other ;  one  not  sued  cannot  be  expelled  under  writ  of 
possession.     Stokes  vs.  Morrow  et  al.,  ^gj, 

8.  Priority  of  possession,  case  turned  on,  defendant  claiming  that  he  had 
constructive  possession  because  deed  to  adjoining  land  covered  premises 
in  dispute.  Error  to  exclude,  by  charge,  this  view.  Clark  vs.  ffulsey, 
608. 

9.  Possession  of  part  construed  to  extend  to  boundaries  in  deed.     Ibid, 

10.  If  plaintiff  entered  without  any  paper  title,  defendant  might  peaceably 
eject  him.     Ibid, 

11.  Line  agreed  upon,  parties  bound  thereby.     Ibid, 

12.  Title  based  on  sheriff's  deed  under  foreclosure;  production  of  mort- 
gage, judgment  of  foreclosure,  execution  and  deed,  with  proof  of  pos- 
session of  mortgagor  at  date  of  mortgage,  makes  out  prima  facie  case. 
Scott  vs.  Singer,  yr,,  68g. 

13.  If  both  parties  claim  under  same  third  person,  title  need  not  be  traced. 
into  him.     Ibid. 
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EQUITY. 

1.  Ejectment  brought  and  equitable  plea  filed  to  the  effect  that  deed  under 
which  plaintiff  claims  was  equitable  mortgage,  defendant  must  tender 
amount  due.     Lackey  vs,  BostwUk,  ^, 

2.  Equitable  plea  in  common  law  court  must  contain  such  allegations  as 
would  entitle  defendant  to  relief  in  equity.     /<&*</. 

3.  Where  a  divorce  has  been  granted  without  providing  for  certain  prop- 
erty held  in  trust  for  the  husband  and  wife,  with  certain  limitations 
over,  and  the  provisions  of  the  deed  are  such  as  to  prevent  a  partition, 
equity  will  appoint  a  receiver  to  rent  out  the  same  and  to  divide  'the 
proceeds  between  husband  and  wife.     Baggs  vs,  Baggs,  gj, 

4.  On  bill  to  wind  up  affairs  of  building  and  loan  association,  rule  of  set- 
tlement may  be  fixed  by  interlocutory  decree  as  to  those  stockholders 
before  the  court,  to  be  opened  for  adjudication  of  questions  as  to  others 
subsequently  made  parties.  Goodrich  ei  al,  vs.  City  Loan  and  Build- 
ing Association^  g8, 

5.  Claim  to  lot  filed  by  purchaser  from  testator ;  sale  under  levy  not  en- 
joined at  instance  of  executor.   Redd,  executor,  vs.  Blandford  et  al. ,  123, 

6.  Prosecution  of  bill  in  equity  not  enjoined  at  instance  of  executor,  where 
it  is  not  shown  why  he  cannot  protect  himself  by  pleading  thereto. 
Ibid, 

7.  Bill  by  vendee  sets  up  conditional  sale  and  demand  for  rescission  on  ac- 
count of  failure  of  condition.  Also  alleges  that  vendor,  though  re- 
maining in  possession,  committing  waste,  etc  ,  is  about  to  sell  land  un- 
der execution  for  purchase  money ;  injunction  should  issue.  Odell  vs.. 
Reed,  142, 

8.  Bill  to  open  settlement  between  partners  on  account  of  mistake  which 
complainant  admitted  was  barred  by  the  statute  unless  saved  by  the  re- 
cency of  its  discovery.  Other  partners  admitted  the  mistake,  but 
pleaded  the  statute,  and  further  that  if  the  settlement  was  opened  com- 
plainant would  be  f6und  indebted  to  them.  To  this  cross- claim  com- 
plainant pleaded  the 'statute:  Held,  that  both  parties  were  barred. 
Johnston  vs»  Freer  et  al.,  161. 

9.  Amendment  to  sworn  bill  verified  by  affidavit  of  solicitor,  in  discretion 
of  chancellor  to  allow.     Cook  vs.  Board  of  Commissioners,  etc.,  i6j. 

10.  Bill  against  former  sheriff  charging  fraud  and  rendering  a  full  account- 
ing necessary,  not  demurrable      Ibid. 

11.  Master,  cause  may  be  referred  to  at  first  term.     Ibid. 

12.  Injunction  granted  after  hearing;  order  overruling  subsequent  motion 
to  dissolve  not  reviewed  by  supreme  court  before  final  hearing.     Ibid. 

13.  Action  of  chancellor  as  to  injunction  where  evidence  was  conflicting, 
not  controlled,  yones  vs.  Bullard  etal.,  igd;  Bamett  et  al.  vs.  Peo- 
ple's Bank  et  al.,  2jg  ;  Byne  vs.  Byne  et  al,,  2^8  ;  Visage  vs.  McKel- 
lar  et  al,  268 ;  Wheatley  6*  Company  vs.  Walker  et  al..  Summer lin 
vs.  Whittle,  Tompkins  vs.  Lyman,  497 ;  Mize  vs,  Hawkins  et  al,, 
joo  ;  Cohen  6*  Sons  et  al.  vs  Summers  et  al. ,  assignees,  ^01, 

14.  Title  fraudulently  procured  from  owner  and  conveyed  to  third  person, 
both  deeds  set  aside.     Shewmake,  assignee,  et  al,,  vs.  Williams,  206, 

15.  Temporary  restraining  order  violated,  though  injunction  be  refused, 
chancellor  may  order  parties  restored  to  former  status,  Byne  et  al.  vs, 
Byne,  2S7' 

16.  Railroad  made  deed  of  trust  to  secure  state  on  indorsement  of  its 
bonds.  State  refused  to  recognize  indorsement  as  binding,  and  holders 
of  bonds  were  subrogated  to  rights  under  deed  of  trust :   Held,  that  the 
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subrogation  did  not  cover  unindorsed  bonds  of  the  company.    CUws  &* 
Company  vs^  First  Mortgage  Bondholders^  etc. ,  J/5. 

17.  Injunction,  bill  for  may  be  verified  by  oath  of  competent  witness.  Mayor 
and  C.  0/  Brun.  et  al.,  vs  Finney  et  al.,  j/7. 

18.  Parties,  bill  defective  for  want  of,  if  they  answer  defect  cured.     Ibid. 

19.  Waste,  equity  will  interfere  to  prevent.  Trammell  et  a/.,  vs'.  Johnston 
etal,fj40. 

20.  Legal  defense  must  be  set  up  at  law  unless  prevented  by  fraud,  etc. 
Tkomason  vs,  Fannin,  adnCr  ;   Thomason  vs.  Pou/aine,  ex'r.fjdr. 

21 .  Injunction  sought  by  some  stockholders  against  action  of  company  which 
they  claimed  to  be  ultra  vires.  Discretion  of  chancellor  refusing  not 
controlled  where  act  sought  to  be  enjoined  was  continuance  and  consum- 
mation of  scheme  extending  over  a  long  period  of  time,  and  in  which 
the  complainants  appear  to  have  acquiesced,  Cozart  et  al.,  vs.  Georgia 
R.  R.  and  B*king  Co.,  jfg, 

22.  Decree  not  having  been  signed  by  chancellor,  illegality  thereto  was 
properly  sustained,     Sloan  vs  Cooper,  ^6, 

23.  Defect  can  be  cured  at  subseqent  term  by  nunc  pro  tunc  iM^gsneTtt,  Ibid . 

24.  Administration,  equity  only  interferes  with  in  strong  case.  Mayo,  trus- 
tee, vs,  Keaton,  ex'r,,  et  al„  4^6. 

25.  Sale  of  lands  under  judgment  in  which  husband  claims  to  have  invested 
proceeds  of  prior  homestead,  and  which  he  is  seeking  to  have  set  apart 
as  second  homestead,  not  enjoined.     Pate  vs.  Oglethorpe  Fert.  Co.  et  al., 

26.  Judgment  creditor,  legal  right  of  not  forced  to  give  way  for  uncertain 
equity.      Whittle  vs,  Samuels  et  al„  ^48. 

27.  Creditor  having  two  securities,  one  within  state  and  other  out  of;  not 
bound,  at  instance  of  creditor  holding  junior  lien  on  former,  to  exhaust 
security  out  of  state  before  proceeding  here. ,  CalloTvay  ex'r.,  etal.,  vs. 
People's  Bank  et  al„^'j2. 

28.  Injunction,  bill  showing  no  right  to,  rule  nisi  need  not  issue.  Rems- 
hart  vs.  Savannah  and  C,  R.  R.  Co.  et  al,,J7Q. 

29.  Enjoin  use  of  right  of  way  by  railroad;  equity  will  not  where  landown- 
er has  obtained  judgment  for  damages,  because  other  company  has  in- 
terposed claim  to  property  of  former  levied  on.     Ibid. 

30.  Sections  2657  and  2660  of  C^ode  dispensing  with  actual  delivery  in  cases 
of  gift,  inapplicable  to  bill  alleging  actual  delivery,  founded  on  section 
3189,  to  enforce  voluntary  agreement  for  conveyance  of  land.  Porter 
vs.  Allen,  culnCr,  62J. 

31.  Specific  performance,  bill  for,  puts  case  on  gift,  possession  and  valuable 
improvements,  not  competent  to  decree  on  basis  of  original  agreement 
for  value.     Ibid, 

32.  Relationship  by  blood  unnecessary  to  entitle  to  donee  to  have  gift  per- 
fected.    Ibid, 

33.  Slight  improvements  but  of  permanent  nature,  and  such  as  only  an  own^ 
er  would  ordinarily  make,  sufficient.     Ibid. 

34.  Conditions  to  entitle  party  to  specific  performance  are  defined  in  section 
3189  of  Code.  Whether  these  conditions  are  established  is  the  test,  and 
not  whether  there  has  been  such  part  performance  as  would  render  it  a 
fraud  not  to  perform.     Ibid. 


ESTATES.    See  Wills,  r,  2. 
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ESTOPPEL. 

1.  Failure  to  inform  purchaser  of  cotton  stored  with  him  of  advances  made, 
not  estop  factor  from  claiming  reimbursement  from  proceeds  of  sale. 
Daniel vs,  Sivifiy  Murphy  dr»  Co,^  iij. 

2.  Mortgage  executed  in  presence  of  true  owner  by  another ;  owner  not 
estopped  from  asserting  title  if  he  gave  notice  thereof  at  time  of  execu- 
tion of  mortgage,     Carroll  vs.  Turner ^  lyy, 

3.  Claim  affidavit  and  bond  recite  that  property  has  been  levied  on,  claimant 
estopped  from  attacking  levy.     Cohen  vs.  Broughton^  2g6, 

4.  Trustee  accepting  trust  with  full  knowledge,  estopped  from  claiming 
property  as  his  own.     Allen  vs.  Solomon  el  al.,  483, 

5 .  Payment  on  and  agreement  for  stay  of  void  execution,  not  estop  defendan t 
from  attacking  validity.     Gunnels  vs.  Deavours,  4g6. 

6.  That  creditor  advised  widow  to  have  homestead  set  apart,  not  estop  him 
from  levying  thereon,     VanDyke  vs.  Kilgo^  jj/. 

7.  Forthcoming  bond,  suit  on ;  competent  to  prove  payment  of  debt  not- 
withstanding withdrawal  of  claim.     Had  the  property  been  found  sub- 

ject,  defendants  would  have  been  estopped.     Barrett  vs.  Butler  et  al.^ 

8.  Where  wife  unites  with  husband  in  execution  of  instrument  to  secure  in- 
dorser  for  latter,  indorser  not  estopped  by  acceptance  thereof,  from  de- 
nying title  in  wife.     Sumner  vs.  Bryan^  Dillingham  et  al.,  61^. 

9.  Claimant  having  signed  forthcoming  bond  as  security  for  defendants  in 
illegality,  not  estop  him  from  subsequently  claiming,  but  such  fact  may  be 
considered  by  jury  as  evidence  of  fraud.     Sterling  vs.  Arnold  et  al. ,  6go. 

EVIDENCE. 

1.  Litigation  settled  by  consent  decree;  incompetent  upon  suit  for  corn  to 
,show  that  it  was  to  be  delivered  in  addition  to  property  specified  in  de- 
cree.     Williams  vs.  Huson^  28. 

2.  Where  question  at  issue  was  whether  slave  was  on  defendant's  cars  as 
passenger  or  as  attached  to  military  organization,  evidence  as  to  who 
paid  fare  was  admissible.  Muscogee  Railroad  Company  vs.  Redd^  exe- 
tor,  33. 

3.  Conversation  between  soldier,  in  whose  employ  slave  was,  and  conduc- 
tor, as  to  fare,  showing  demand  therefor,  admissible.     Ibid. 

4.  Suit  being  by  executor  of  owner  of  slave ;  may  be  shown  that  he  was 
in  employ  of  soldier,  to  be  delivered  up  when  called  for.     Ibid. 

5.  Trespass  for  backing  water  by  mill-dam,  competent  to  show  condition 
of  banks  of  stream  below  the  dam.  Rucker  vs.  Athens  Manufacturing 
Company,  84. 

6.  Admissibility  of  letters  of  administration  presents  question  for  court. 
Barnes  et  al.  vs.  Underwood,  administrator,  87. 

7.  Custom  between  landlords  and  tenants  in  Savannah,  which  would  de- 
feat rights  of  landlord  under  contract,  incompetent  to  prove.  Werner 
vs.  Footman,  administrator,  128.    . 

8.  Neither  a  memorandum  of  debts  made  by  defendant,  nor  the  schedule 
attached  to  petition  in  bankruptcy,  is  admissible  to  show  indebtedness 
to  claimant,  both  having  been  executed  after  his  purchase.  Barber  vs. 
Terrell,  146. 

9.  Instrument  attested  by  witnesses  inadmissible  upon  proof  of  hand- 
writing of  maker.     Ibid. 
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10.  On  trial  of  issue  whether  conveyance  is  fraud  on  creditors,  competent  to 
show  pendency  of  suits  at  time  of  execution.     Ibid, 

11.  Contradictory  statements  extracted  by  committing  magistrate.  Inadmis- 
sible.    Cicero  vs.  State. 

12.  Voluntary  statement  reduced  to  writing  by  such  magistrate,  highest  evi- 
dence.    Ibid, 

13.  Return  by  administrator  that  he  had  invested  ^2,000  00  in  Confederate 
bonds,  no  evidence  that  fund  which  he  received  in  good  money,  with- 
out fault  on  his  part,  became  Confederate  currency.  Davis,  adminis- 
trator, vs.  Harper  et  al.,  180. 

« 

14.  Disorderly  house,  on  trial  for  keeping,  competent  to  show  that  proprietor 
secreted  a  criminal.     Mahalovitch  vs.  State,  217. 

15.  Inadmissible,  evidence  sustaining  defense  not  set  up,  is.  Gray  vs 
Obear,  231. 

16.  Entry  by  survivor  on  obligation  to  deceased  after  death,  inadmissible. 
Ibid. 

17.  Confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  adnris- 
sible.     Favor  vs.  State,  24^. 

18.  Non  est  factum  pleaded,  very  slight  evidence  necessary  preliminary  to 
introduction  of  paper.     Emory,  executrix,  vs.  Smith,  fw  ust,  27 j. 

19.  Homicide  of  husband,  suit  by  widow  for;  record  of  acquittal  of  defend 
ant  on  criminal  side  of  court  inadmissible.    Cottingham  vs.  Weeks,  27s- 

20.  Paper  purporting  to  be  return  to  ordinary,  but  which  does  not  appear  to 
have  been  examined,  etc.,  inadmissible  for  trustee.  Saxon  et  al.,  ad- 
ministrators, vs,  Sheppard,  286. 

21.  Declarations  of  trustee  inadmissib)  ^in  his  favoc    Ibid, 

22.  Fraud  in  execution  of  contract  necessary  to  admission  of  parol  evidence 
to   contradict.      Mitchell   H  al.  vs.    Universal  Life  Insurance   Com- 
pany, 28g, 

23.  Contract  required  by  law  to  be  in  writing,  not  shown  to  have  been  al- 
tered by  parol.     Ibid. 

24.  Declarations  of  husband  that  he  paid  for  land  though  title  was  taken  to 
wife,  to  be  admissible  in  attack  upon  conveyance,  must  be  shown  to 
h'  ve  been  made  at  time  when  such  conduct  would  have  been  a  fraud  on 
creditors.     Hill  vs,  Bruce ^  for  use,  jj2, 

25.  Purchaser  set  up  in  defense  to  suit  on  note  that  he  had  not  obtained 
possession  at  appointed  time.  Vendor  sought  to  show  by  person  who 
was  in  possession  that  he  so  remained  under  agreement  with  purchaser's 
agent.  Competent  for  purchaser  to  ask  him  if  he  did  not  set  up  this 
fact  in  defense  to  proceedings  by  vendor  to  eject  him.  The  answer  was 
necessary  as  foundation  for  introduction  of  "proceedings."  Biggers 
et  al.  vs.  King,  administratrix,  j6g. 

26.  Knowledge  of  vendee  that  vendor  had  no  title,  competent  to  show  in 
defense  to  prescriptive  title.  Virgin  et  al,  vs,  Wingfield,  administrator^ 
4SI. 

27.  Notice  to  administrator  of  application  for  year's  support  shown  by  parol. 
Butts  vs.  Pugh,  next  friend,  46^, 

28.  Declarations  of  agent  inadmissible  against  principal,  it 'not  appearing 
when  they  were  made.     Adams  &*  Brother  vs,  Humphreys,  4^6. 

29.  Declarations  of  agent  as  to  property  inadmissible  without  proof  that 
agency  extended  to  such  property.  Toole  6*  Price  et  al,  vs.  First  Na- 
tional Bank,  4gy, 
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30.  Parol,  terms  of  sale  may  be  shown  by,  where  note  is  '*for  one  four- 
pocket  billiard  table  and  fixtures,  the  said  table  to  be  subject  for  pur- 
chase money."     Kemp  6*  Mock  vs.  Byne,j2f, 

31.  Where  issue  was  whether  transaction  was  loan  with  absolute  deed  taken 
as  security,  not  competent  to  prove  lender's  custom  to  loan  on  such  se- 
curity, there  being  no  evidence  of  knowledge  on  part  of  defendant  of 
any  such  usage.     Sugart  vs,  Mays^  S54* 

32.  Rule  to  distribute  fund,  competent  to  show  that  deed  upon  which  claim- 
ant relies  is  void  as  to  creditors.     Bradshaw  et  aL  vs.  Gormerly  et  aL^ 

557^ 

33.  Forthcoming  bond,  suit  on ;  evidence  of  sheriff  inadmissible  to  prove 
terms  of  advertisement.     Bartett  vs.  Butler  et  al.y  ^81. 

34  Likewise  was  evidence  of  proprietor  of  gazette  inadmissible,  no  dili- 
gence being  shown  in  efforts  to  obtain  paper.     Ibid^ 

35.  Parol  evidence  inadmissible  to  add  to  written  instrument.  Delaney  vs. 
Anderson,  ^86 ;   Turner  vs.  Wilcox,  Gtdds  &*  Co.,jgj, 

36.  Deed  defectively  executed  and  improperly  recorded,  if  admitted  with- 
out objection,  is  evidence,  Sumner  vs.  Bryan,  Dillingham  6*  Co.  et 
al.,  6/3. 

37.  Declarations  of  donor  after  gift,  while  donee  was  in  possession,  inad- 
missible to  disprove.     Porter  vs.  Allen,  adm^r.,  6ij. 

38.  Acts  of  ownership  by  the  donor,  on  the  premises,  though  after  time  of 
alleged  gift,  admissible.     Ibid. 

39.  Facts  showing  means  and  motive  for  the  gift  on  the  one  side,  and  merit 
on  the  other,  admissible.     Ibid, 

40.  Claim  by  ward  to  property  levied  on  under  execution  against  guardian, 
sayings  of  latter  before  suit,  while  he  held  legal  title,  admissible.     Ster- 
ling vs,  Arnold  et  al.,  6qo, 

EXECUTION. 

1.  Money  rule,  distribution  governed  by  principles  of  equity.  Columbus 
Factory  vs.  Hemdon, sheriff,  et  al.,  2og. 

2.  Fund  in  hands  of  sheriff  for  distribution ;  execution  against  plaintiff  in 
senior  fi,  fa^  placed  also  in  officer's  hands ;  subsequently  plaintiff  in 
senior  fi.  fa  transfers  the  same ;  the  execution  against  him  was  never- 
theless er.titled  to  amount  awarded  to  his  fi,  fa.     Ibid, 

3.  Judgments  against  defendants  individually ;  fact  that  executions  style 
them  "executors"  not  affect  case.  Tharpe  vs.  Tharpe ;  Thorpe  vs, 
McCall,  ^01, 

4.  Execution  delivered  to  sheriff  presumed  to  have  remained  in  his  hands 
during  term  of  office.     Anderson  vs,  Blythe,  soj. 

5.  Levy  in  one  county  and  claim  interposed ;  execution  not  withdrawn  to 
.    levy  in  other  county  without  order  of  court.   Kendall  vs.  lVestbrook,^8y . 

FACTORS  AND  WAREHOUSEMEN. 

1.  Lien  must  be  created  by  special  contract  in  writing.  Seago  vs.  Free- 
man, 102.  , 

2.  Failure  to  inform  purchaser  of  cotton  stored  with  him  of  advances  made 
thereon,  not  estop  factor  from  claiming  reimbursement  from  proceeds  of 
sale.     Daniel  vs.  Swift,  Murphy  <&*  Co.,  iij, 

3.  Affidavit  to  foreclose  lien  must  aver  demand  after  maturity  of  debt,  and 
refusal  to  pay.  Anderson  vs.  Beard,  137,  Also,  that  the  lien  is  prose- 
cuted within  one  year  after  the  debt  became  due.  Callaway  vs.  IValls 
et  al.,  /&/, 
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4.  Lien  of  factor,  under  act  of  iS66,  superior  so  far  as  crop  is  concerned, 
to  judgment  against  planter  of  older  date  than  advance.  TAomasan  vs, 
Poullatn  ;   Thomason  vs,  Willoughby,  306. 

5.  Delivery  by  planter  to  warehouseman,  who  was  general  agent  of  factor, 
of  cotton,  with  instructions  to  apply  proceeds  to  payment  of  debt  due 
factor  for  advance  of  previous  year,  which  was  done,  not  such  A^aud  as 
to  deprive  factor  of  lien  on  other  cotton  subsequently  delivered,  for  ad- 
vances made  present  year.     Jbid^ 

FORCIBLE  ENTRY  AND   DETAINER. 
I.  Force  necessary  to  sustain.     Aftnorvs,  Duncan, ^16, 

FORMER  RECOVERY.     See  Judgments,  8,  9,  /6. 

FORTHCOMING  BOND.     See  Attachmeut,  /,  2;  Estoppel^  7. 

FRAUDS— STATUTE  OF. 

1.  Contract  to  purchase  account  for  ^^50  00  or  more,  is  within.  Walker 
vs.  Supple,  lyS, 

2.  Parol  agreement  before  marriage  to  execute  settlement  after,  is  within. 
Bradley  et  aL  vs.  Saddler  et  al.,  681. 

3.  Marriage  is  not  such  part  performance  as  will  take  case  out  of.     Ihid. 

4.  Possession  and  enjoyment  of  wife's  property  was  not,  in  i860,  such  part 
performance  unless  shown  to  have  been  in  pursuance  of  the  settlement 
agreed  on.  Presumption  would  be  that  he  possessed  property  by  virtue 
of  marital  rights.     Ibid. 

5.  Although  parol  ante-nuptial  contract  stipulate  that  it  should  be  reduced 
to  writing  after  marriage;  yet  if  husband  fail  to  do  so,  but  hold  property  as 
separate  estate  of  wife,  intending  not  to  assert  marital  rights,  Uie  writing 
may  be  dispensed  with,  and  recovery  had  in  equity  on  wife's  title.    Ihid. 

GARNISHMENT. 

1.  Salary  of  teacher  employed  by  board  of  education,  not  subject  to. 
Hightower  (Sr»  Co,  vs,  Slaton  et  al.,  108, 

2.  Municipal  corporation  not  liable  to  be  garnished  for  salary  of  officer, 
even  for  provisions  for  family.     McLellan  vs.  Young  etal.,^gQ, 

3.  Where  security  on  tax  collector's  bond  through  whom  funds  were  paid 
to  county,  agreed  with  creditor  of  collector,  that  if,  upon  settlement  with 
the  county,  any  surplus  remained  in  his  hands,  he  would  retain  it  to  be 
applied  to  his  debt,  and  upon  a  settlement  no  such  surplus  remained, 
but  a  mistake  against  the  collector  having  been  subsequently  discovered, 
a  check  in  the  collector's  favor  was  passed  by  the  county :  Held,  that  on 
a  garnishment  at  the  instance  of  the  creditor,  the  securi^  was  not  Liable. 
Morgan  vs,  S/okcs,  Ji8. 

GIFTS.     See  Equity,  30-34,  Evidence,  37-39, 
GUARDIAN  AND  WARD.     See  Trusts,  6,  7, 11-13, 

HOMESTEAD. 

1.  Default  of  tax  collector  occurring  in  1867,  homestead  liable  therefor. 
Brooks  vs.  State,  36. 

2,  Possession  of  homestead  by  family  for  four  years,  not  discharge  it  from 
lien  created  by  execution  of  bond.     Ibid, 
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3.  Deed  to  husband'and  wife,  with  recital  at  foot  that  land  was  purchased 
as  investment  of  proceeds  of  homestead,  is  substantially  conveyance  to 
husband  with  homestead  thereon.     Cheney  vs.  Rodders,  168. 

4.  Purchaser  from  husband  is  charged  with  notice  of  such  recital.     Ibid, 

5.  Notes  given  by  purchaser  of  Jand  to  person  from  whom  his  vendor 
bought  in  order  to  obtain  legal  title,  within  exceptions.  Sparger  vs, 
Cump/on,  jjj, 

6.  Exemption  laid  off  after  passage  of  act  of  February,  27,  1874,  under 
section  2040  of  Code,  subject  to  purchase  money  irrespective  of  date  of 
debt.     Ibid. 

7.  Money  paid  in  under  garnishment  but  set  aside  as  exemption,  should  be' 
turned  over  to  ordinary,      fVoodSy  ord,,  vs,  yonesy  4^2, 

8.  H.  sold  land  to  D. ,  giving  bond  for  title.  Being  indebted  to  a  bank 
one-half  of  purchase  money,  D.  gave  note  for  that  amount  to  bank,  en- 
dorsed by  H.  The  other  notes  of  D.  were  transferred  to  bank  as  collat- 
eral security.  The  title  to  property  was  also  conveyed  to  bank.  Judg- 
ment was  obtained  on  these  notes.  The  wife  of  H.  was  not  entitled  to 
homestead  in  land  as  against  such  judgment.  Hamrick  vs.  People's 
Bank  el  al,y  ^02, 

9.  Supplemental  homestead,  no  provision  of  law  for.  Pate  vs,  Oglethorpe 
Fert,  Co,  et  al,,^ij, 

10.  Equity  will  not  enjoin  sale  of  lands  under  a  judgment,  in  which  husband 
claims  to  have  invested  proceeds  of  prior  homestead,  and  which  he  is 
seeking  to  set  apart  as  second  homestead.     Ibid, 

11.  Wife,  after  death  of  husband,  can  convey  no  title  to  homestead.  Whittle 
vs,  Samuels  et  al ,  ^48, 

12.  Policy  of  the  law  is  against  the  alienation  of  homestead.     Ibid, 

13.  Prior  to  1868  partnership  was  entered  into  by  which  V.  was  to  purchase 
stock,  K.  was  to  sell  the  same,  paying  over  proceeds  to  V.  until  first 
cost  was  refunded,  and  profits  were  to  be  divided.  Subsequent  to  1868 
K.  died,  and  his  widow,  before  administration,  and  V.,  appointed  three 
persons  to  examine  into  condition  of  partnership,  who  reported  that  K. 
had  overdrawn  $886  43.  After  administration,  judgment  was  recovered 
by  V.  for  this  amount :  Held,  that  liability  on  which  judgment  was  ob- 
tained was  based  on  contract  made  prior  to  1868.      VanDyke  vs,  Kil- 

got  55'- 

14.  That  creditor  advised  widow  to  have  homestead  set  apart,  not  estop 
him  from  levying  on  same.     Ibid, 

15.  Judgment^  founded  on  debts  contracted  prior  to  constitution  of  1868 
take  proceeds  of  homestead  to  exclusion  of  older  judgments  on  younger 
debts.     Pratt,  executor,  vs,  Atkins,  j6g, 

HUSBAND  AND  WIFE. 

1.  Where  a  divorce  was  granted  without  disposing  of  certain  property  held 
in  trust  for  the  husband  and  wife,  there  being  in  the  trust  deed  certain 
limitations  over  and  a  provision  that  neither  party  should  dispose  of  their 
interest  therein  without  the  consent  of  the  other :  Held,  that  the  wife 
was  not  entitled  to  a  partition.     Baggs  vs,  Baggs,  95. 

2.  Acts  of  husband  as  agent  of  wife  who  has  separate  estate  stand  as  acts 
of  other  agents.      Wells  vs.  Smith  6*  Company,  262, 

3.  Homicide  of  husband,  suit  by  widow  for;  record  of  acquittal  of  defend- 
ant inadmissible.     Cottingham  vs.  Weeks,  27J, 

4.  Libel  for  divorce  brought  before  adoption  of  Code  but  trial  after,  compe- 
tent for  jury  to  dispose  of  property  under  law  as  it  stood  at  time  of  suit. 
Gholston  vs.  Gholston  et  al,,  28^, 
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5.  Residence  on  land  and  return  and  payment  of 'taxes  by  husband,  not 
sufficient  to  make  subject  to  judgment  against  husband,  legal  title  being 
shown  to  be  in  wife.     Hillvs,  Bruce^for  use,jj2, 

6.  Declarations  of  husband  that  he  paid  for  land,  though  title  be  taken  to 
wife,  to  be  admissible  to  invalidate  conveyance,  must  be  shown  to  have 
been  made  at  time  when  such  conduct  would  be  a  fraud  on  his  cred- 
itors.    Ibid, 

7.  Husband,  widow  may  contract  as  to  debts  of  after  his  death.  Afixg  vs. 
Hawkins  et  al. ,  ^60, 

8.  Where  defendant  asks  for  divorce,  he  is  entitled  to  proceed  though  pe- 
titioner fail  to  make  ovX  prima  facie  case.     Owen  vs,  Owen^^zb, 

9.  Wife's  consent  to  conveyance  of  husband's  realty  to  secure  debt,  need 
not  be  manifested  as  prescribed  by  colonial  act  of  1760.  Wyrin^  Sims 
<&»  Company  et  al.  vs.  Ficklen^  J2g, 

10.  Is  consent  to  deed  which  purports  to  convey  the  land  for  a  consideration 
paid,  the  consent  required,  unless  it  be  shown  that  the  wife  knew  it  was 
to  secure  a  cfebt  ?    Ibid. 

11.  Should  not  the  deed  express  the  object  for  which  it  was  executed? 
Ibid. 

12.  Creditor  who  knowingly  receives  in  payment  of  debt  of  husband,  money 
belonging  to  separate  estate  of  wife,  acquires  no  title  thereto,  whether 
she  consent  to  tne  payment  or  not     Humphrey  vs.  Copeland^  ^43* 

13.  Alimony,  permanent,  petition  for;  where  husband  had  provided  for 
support  and  education  of  child  imtil  she  was  twenty-one,  and  his  estate 
was  small,  ^40  00  per  month  as  temporaiy  alimony  was  excessive. 
Gardner  vs.  Gardner^  j6o, 

14.  Mortgage  by  husband  and  wife  to  secure  indorser  for  former,  who  took 
without  notice  that  wife's  money  paid  for  land,  protected  against  equity 
of  wife,     Sumner  vs.  Bryan,  Dillingham  dr*  Company  et  al.,  614. 

15.  Deed  from  husband  to  wife  for  love  and  affection  must  be  recorded 
within  three  months.     Ibid. 

16.  Record  of  deed,  voluntary  on  face,  furnishes  no  constructive  notice  that 
purchase  money  was  paid  by  her.     Ibid. 

17.  Witness  for  wife,  husband  competent  in  civil  suit.  Porter  vs.  Allen, 
administrator,  62J. 

18.  Although  parol  ante-nuptial  contract  stipulated  that  it  should  be  reduced 
to  writing  after  marriage,  yet  if  husband  fail  to  do  so,  but  holds  prop- 
erty as  separate  estate  of  wife,  intending  not  to  assert  marital  rights,  the 
writing  may  be  dispensed  with,  and  recovery  had  in  equity  on  wife's 
title.     Bradley  et  al.  vs.  Saddler  et  al.,  681. 

19.  Bill  as  brought  will  not  abate  by  death  of  husband.     Ibid. 

ILLEGALITY. 

1.  Dismissal  of  affidavit  for  want  of  service  because  it  did  not  state  that 
defendant  had  not  appeared  and  pleaded,  no  bar  to  motion  to  set  aside. 
Peters  vs.  Baker,  jj8. 

2.  Not  good  ground  of  illegality  that  suit  was  against  indorser,  whilst  judg- 
ment fails  to  describe  defendant  as  such.  Htll  vs.  Mott,  4^4^ 

3.  .Grounds  decided  on  former  writ  of  error,  dismissal  proper.  Shan  vs» 
Cooper,  486  ;  Scogin  et  al,  vs.  Beall,  exW. ,  4gg. 

4.  Attachment  against  defendant  made  returnable  to  wrong  county ;  he 
makes  no  defense  but  simply  replevies  property;  may  set  up  defense 
by  illegality  to  execution  proceeding  from  judgment  on  replevy  bond. 
Treutlen,  trustee,  vs.  Smith  et  al.,  J/J. 
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INDICTMENT.     See  Criminal  Lcpw,s-7*  /J.  /J.  ^*  ^g, 

INFANT.     See  Parent  and  Child,  /,  2, 

INJUNCTION.     See  Equity,  s-7t  '^y  ^J.  ^J.  //.  21  *  28,  2g, 

IN  PARI  DELICTO.     See  Railroads  i ;  Contracts  4, 

INSURANCE.     See  Venue,  j,  6. 

INTEREST.     See  Judgments,  17 

JUDGMENT. 

1.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.      Taylor  vs,  Stewart,  81. 

2.  Orders  of  courts  of  ordinary  in  matters  connected  with  wills,  etc.,  are 
judgments  of  courts  of  general  jurisdiction.  Barnes  et  al,  vs,  Under- 
yfood,  admW,  87 » 

3<  Order  overruling  motion  to  set  aside  judgment,  until  revoked  is  bar  to 
any  further  proceedings  to  vacate  origrinal  judgment.  Grier,  ex*x,  vs, 
Jones,  ex'r,  1^4, 

4.  Legal  representative  necessary  party  to  proceedings  to  vacate  judgment 
in  favor  of  deceased.     lifid, 

5.  Judgment  is  bar  to  all  defenses  which  might  have  been  set  up.  Win- 
skip  vs,  Phillips,  a^y ;  Thomason  vs,  Fannin,  admW ;  Thomasonvs, 
Poulaine,*ex'  r,  j6i, 

6.  Executor,  judgment  against,  conclusive  on  estate.  Cannot  be  attacked  by 
legatees  except  for  fraud,  etc.,  in  which  executor  participated.  Castel- 
law,adm*r,  et  al.,  vs,  Guilmartin,  et  al,,  2qg, 

7.  Account  for  cross-ties  delivered  under  contract,  whole  being  due,  is  en" 
tire  demand,  incapable  of  division  for  purpose  of  separate  suits.  Macon 
and  Aug.  R,  R.  Co,  vs,  Garrard,  327, 

8.  Where  action  is  brought  for  residue  of  such  account,  no  reply  to  plea  of 
former  recovery  that  plaintiff  did  not  know  pending  first  suit  whole  num- 

^  ber  furnished,  where  means  of  ascertaining  facts  were  in  his  possession. 
Ibid, 

9.  Dismissal  of  illegality  based  on  no  service  because  it  did  not  state  that 
defendant  had  not  appeared  and  pleaded,  no  bar  to  motion  to  set  aside . 
Peters  vs.  Baker,  jj8, 

10.  Purchaser  of  mortgaged  property  before  foreclosure,  may,  whenyf.  fa, 
is  levied,  go  behind  judgment.  fVilliams  &*  Co.,  for  use,  vs.  Terrell, 
ex^x,  462. 

11.  Attachment  and  common  law  suit;  judgment  conforming  to  neither,  set 
aside.     Crutchfield  vs.  Callaway  et  al.,  46^, 

12.  Judgment  reduced  under  relief  act  of  1868,  execution  issued,  property 
'was  sold  thereunder,  and  plaintiff  participated  in  proceeds.  Plaintiff 
cannot  move,  after  lapse  of  three  years,  to  vacate  order  reducing  on 
ground  that  pleadings  presented  no  legal  cause  for  reduction.  Fannin 
vs.  Durdin  et  al.,  476, 

13.  Demurrer  for  want  of  jurisdiction  overruled,  and  writ  of  error  thereto 
dismissed  in  supreme  court.  Defendant  cannot  set  up  same  defense  by 
illegality.      Sloan  vs.  Cooper,  486 ;  Scogin  et  al.  vs.  Beall,  executor, 

499' 
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14.  Illegality,  not  good  ground  of,  that  salt  was  against  indorser  whilst  judg- 
ment failed  to  describe  the  defendant  as  such.     Hill  vs.  Mott,  ^g^, 

15.  Acknowledgment  of  service  on  back  of  notes  in  hands  of  justice  for 
collection ;  no  summons  issued ;  on  court  day,  justice  being  sick,  judg- 
ments were  rendered  by  friend  for  him.  Whole  proceeding  void. 
Gunnels  vs.  Deavaurs,  4g6, 

16.  Illegality  sustained,  bar  to  second  proceeding  under  execution.  Rushin 
vs.  Cause,  J j6. 

17.  Damages  assessed  for  opening  street  at  #1,759  29  and  appeal.  On  trial 
in  superior  court,  on  July  27th,  1872,  jury  found  verdict  for  same 
amount  "as  of  12th  December,  1870."  Plaintiff  entitled  to  judgment 
for  interest  from  last  date.  Mayor,  etc.,  of  Savannah  vs,  ChcLmpion, 
trustee  t  J41. 

18.  Legal  right  of  judgment  creditor  to  fund  not  forced  to  give  way  to 
vague  and  uncertain  equity,  especially  on  money  rule,  where  all  the 
parties  interested  in  such  equity  are  not  before  the  court.  Whittle  vs. 
Samuels  et  al.,  J48. 

19.  Homestead,  proceeds  of;  judgments  on  debts  anterior  to  constitution  of 
1868  take  proceeds  to  exclusion  of  older  judgments  on  younger  debts. 
Pratt,  executor,  vs,  Atkins,  ^6g, 

20.  Forthcoming  bond,  suit  on ;  notwithstanding  withdrawal  of  claim,  com- 
petent to  prove  payment  of  debt  prior  thereto.     Barrett  vs.  ButUr 

et  al.,  j8i. 

21.  Justice  courts  cannot  set  aside  judgment.  DcUton  City  Co.  vs.  Had- 
dock, ^84;  Dougherty,  Pearson  <&•  Company  vs.  Walker,  J.  P-t3gt5' 

JUDICIAL  SALE.     See  Possessory  Warrant,  i, 

JURISDICTION. 

1.  Orders  of  courts  of  ordinary  in  matters  connected  with  wills,  etc.,  are 
judgments  of  courts  of  general  jurisdiction.  Barnes  et  al.  vs.  Under- 
wood, administrator,  8y. 

2.  Apprentices,  a  strict  compliance  with  act  of  March  17th,  1866,  should 
appear  on  face  of  proceedings  binding  out.  Ballenger  vs.  McLain,  759. 

3.  Demurrer  to  bill  for  want  of  jurisdiction  overruled ;  writ  of  error  there- 
to dismissed  in  supreme  court.  Defendant  barred  from  setting  up  same 
defense  by  illegality.     Sloan  vs.  Cooper,  486, 

JURY. 

1.  New  trial,  no  ground  of  that  juror  was,  or  was  about  to  become,  an  ap- 
plicant for  office  of  policeman,  the  city  being  a  party  to  the  suit.  Wal- 
ton et  al.,  executors,  vs.  Augusta  Canal  Company,  243. 

2.  Venue,  in  order  to  change,  jurymen  in  jcounty  must  be  tested  as  pro> 
vided  in  Code,  section  4682.     Brinkley  vs.  State,  jyi. 

3.  Challenge  to  array,  not  good  ground  of  that  jury  list  was  not  marked 
"filed;*'  nor  that  certificate  does  not  state  that  list  contains  names  of  all 
jurymen.     Ibid. 

4.  Adjourned  term,  jury  drawn  for,  may  be  held  for  second  week.     Ibid. 


JUSTICE  COURTS. 

I.  Set-oflf  of  I90  00  pleaded,  appeal  lies.     Reedy  vs.  Helms,  t2t. 
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2.  G}ntradictory  statements  extracted  from  defendant  by  committing  mag- 
istrate, inadmissible.     Cicero  vs.  State,  ij6. 

3.  Statement,  if  defendant  desired  to  make,  duty  of  committing  magistrate 
to  reduce  it  to  writing.  Such  paper  would  be  the  highest  evidence  of 
the  statement.     Ibid. 

4.  Acknowledgment  of  service  on  back  of  notes ;  no  summons  issued ;  on 
court  day,  justice  being  sick,  judgments  were  rendered  by  a  friend. 
Whole  proceeding  void.     Gunnels  vs.  Deavours,  4^6, 

5.  Judgment,  justice  court  cannot  set  aside  and  grant  new  trial.  Dalton 
City  Co.  vs.  Haddock^  ^84 ;  Doughty,  Pearson  &*  Company  vs.  Walker, 

6.  Contempt,  justice  of  peace  not  liable  for  where  he  takes  affidavit  of 
prisoner  confined  under  order  of  superior  court,  brought  before  him  by 
jailor.     In  re  Russell,  J,  P.,  621. 

7.  Claim  cases,  either  party  may  appeal  where  ^./a.,  or  value  of  property 
claimed,  exceeds  $50  00.      Turmen  vs.  Cargill  <5r»  Daniel,  66j. 

8.  Act  of  1874  regulating  right  of  appeal  in  such  cases,  constitutional. 
Ibid. 

LABORER'S  LIEN.     See  Lien,  i,  7. 

LANDLORD  AND  TENANT. 

1.  Counter-affidavit  to  proceedings  to  dispossess  tenant,  which  sets  up  for- 
mer recovery  as  against  third  person,  must  show  that  landlord  holds 
under  such  person.      Werner  vs.  Footman,  administrator,  128, 

2.  Under  section  4890  of  the  Code,  in  Savannah,  it  is  only  necessary  for 
the  landlord  to  aver  that  tenant  refuses  to  deliver  possession.     Ibid. 

3.  Statement  by  tenant  that  he  would  give  the  landlord  trouble  to  get  pos- 
session, sufficient  without  further  proof  of  a  refusal  to  surrender.     Ibid. 

4.  Custom  between  landlords  and  tenants  in  Savannah,  which  would  defeat 
legal  rights  of  landlord  under  written  contract,  not  competent  to  prove. 
Ibid. 

5.  Tenant  to  have  ninety  days  within  which  to  move  improvements,  etc., 
not  error  of  which  tenant  can  complain  that  court  charged  that  lease  did 
not  terminate  until  expiration  of  thAt  time.     Ibid. 

6.  Distress  warrant,  relation  of  landlord  and  tenant  must  exist  to  authorize. 
Cohen  vs.  Broughton,  2g6. 

7.  Lessor  and  lessee  of  hotel  at  issue  as  to  whether  former  had  been  danv 
aged  by  bad  management,  etc.,  of  latter ;  and  whether  latter  had  been 
damaged  by  legal  proceedings  instituted  by  former.  Error  to  refuse 
to  charge  that  if  such  proceedings  were  instituted  in  good  faith  for  as- 
sertion of  legal  rights,  damages  could  not  be  allowed.     McBumey  vs. 

Wheelan  et  al.,  ^j. 

LAWS. 

1.  Repeal  of  declaratory  statute  leaves  common  law  in  full  force.  Gray 
vs.  Obear,  231. 

2.  Libel  for  divorce  filed  before  adoption  of  Code,  competent  for  jury  to 
dispose  of  property  under  law  as  it  stood  at  time  of  suit.  Gholston  vs. 
Gholston  et  at.,  28s • 

3.  Act  revising  and  consolidating  municipal  charter  may  provide  for  its 
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submission  to  citizens  before  taking  effect.     Mayor,  etc.^  of  Brunswick 
et  al.  vs.  Finney  et  al,,  j/7. 

4.  Presumption  slight,  if  any,  that  forms,  etc.»  prescribed  by  ancient  stat- 
utes and  not  embraced  in  Code,  are  still  built  upon  by  the  legislature. 
IVynn,  Sims  dr»  Company  vs.  FickUn,  J2g. 

5.  Recent  legislation,  when  silent  as  to  details  requisite  to  practical  work- 
ing, will  be  construed  to  connect  itself  with  the  Code,  and  not  with  an- 
cient statutory  provisions.     Ibid. 

See  Constitutional  Law. 

LEASE.     See  Landlord  and  Tenant,  y. 

LEVY  AND  SALE. 

1.  Contempt,  failure  to  sell  because  presented  with  affidavit  of  illegality 
setting  up  bankruptcy  of  defendant,  and  that  property  levied  on  had 
been  claimed  as  a  homestead,  sheriff  not  guilty  of.  Ligktfoot  &*  Flan- 
ders vs.  Freeman^  sheriff,  21^. 

2.  Mortgage  yf./«.  levied,  but  goods,  by  consent,  sold  by  sheriff  at  private 
sale ;  money  is  raised  by  final  process  of  state  court.  Bankrupt  court 
has  no  right  thereto.  Dyson,  sheriff,  vs.  Harper,  assignee,  et  al.;  Kelly 
vs.  Harper,  assignee,  et  al.,  282. 

3.  Residence  on  land  by  husband  and  wife  and  return  and  payment  of 
taxes  thereon  by  former,  insufficient  to  make  it  subject  to  execution 
against  him  where  legal  title  is  shown*  in  wife.     Hill  vs.  Bruce,  for  use, 

33^' 

4.  Creditor  who  is  protected  from  equity  in  debtor's  property  for  absence 
of  notice  before  his  judgment  lien  attached,  may,  when  property  is  sold 
under  execution,  purchase  property  disencumbered  of  such  equity,  al- 
though he,  in  the  meantime,  received  notice.     Humphrey  vs.  Copeland, 

543- 

5.  Execution  taken  from  hands  after  levy,  by  plaintiff,  sheriff  not  liable 
for  failure  to  sell.  Smith,  governor,  vs.  Martin  et  at.,  600 ;  Groover, 
Stubbs  dr*  Company  vs.  White,  sheriff,  601. 

6.  Distributive  share  of  heir  in  reversion  of  land  devised  to  a  tenant  for 
life,  subject  to  levy  and  sale.     Wilkinson  &*  Wilson  vs.  Chew^  602. 

7.  Vested  remainder  interest  is  also.     Ibid. 

8.  Contempt,  collusion  with  purchaser  at  sale  is.  Harrell  et  al.  vs.  Word 
et  al,,  64g. 

9.  Sale  not  set  aside  and  deed  canceled  because  sheriff  and  purchaser  col- 
luded, on  motion.     Proceeding  must  be  by  regular  suit.     Ibid. 

10.  Property  purchased  by  guardian  with  .funds  of  ward  but  title  taken  to 
himself,  not  subject  to  execution  ;igainst  former.  Sterling  vs.  Arnold 
etal.,6qo. 

1 1 .  Where  such  property  is  levied  on  and  claimed  by  ward  under  conveyance 
made  by  guardian  subsequent  to  judgment,  date  of  such  deed  will  relate 
back  to  purchase.     Ibid, 

12.  If  money  of  guardian  and  ward  was  commingled  in  payment  for  prop> 
erty  and  improvements  thereon,  ward's  interest  protected.  Ibid. 
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LIEN. 

1 .  Laborer's  not  prevail  against  purchaser  who  buys  before  foreclosure  and 
without  notice.     Beall^  trust.,  vs,  Bui/er,  ^j. 

2.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.     Taylor  vs.  Stewart,  8i, 

3.  Factor's  lien  must  be  created  by  special  contract  in  writing.  Seago  vs. 
Freeman,  102. 

4.  Affidavit  to  foreclose  crop  lien  must  aver  demand  after  maturity  of  debt 
and  refusal  to  pay.  Anderson  vs.  Beard,  ijy.  Also,  that  lien  is  prose- 
cuted within  one  year  after  the  debt  became  due.  Callaway  vs.  Walls 
et  al,,  167, 

5.  Lien  of  factor,  under  act  of  1866,  superior  so  far  as  crop  is  concerned, 
to  judgment  against  planter  of  older  date  than  advance.  Thomason  vs. 
Poullain  ;   Thomason  vs.  WUlottghby,  jo6» 

6.  Delivery  by  planter  to  warehouseman,  who  was  general  agent  of  factor, 
of  cotton,  with  instructions  to  apply  proceeds  to  payment  of  debt  due 
factor  for  advance  of  previous  year,  which  was  done,  not  such  fraud  as 
to  deprive  factor  of  lien  on  other  cotton  subsequently  delivered,  for  ad- 
vances made  present  year.     Ibid. 

7.  Laborer's  lien,  affidavit  for  enforcement  must  allege  that  work  was  done 
by  plaintiff.     Hoyt,  Carlton  &*  Company  vs.  Glenn  dr»  Wright,  ^71. 

8.  Creditor  having  two  securities,  one  within  state  and  other  out  of,  not  forced 
at  instance  of  other  creditor  holding  junior  lien  on  former,  to  exhaust 
security  out  of  state  before  proceeding  here.  Calloway,  executor,  et  al. 
vs.  People's  Bank  et  al.,  ^72. 

LIMITATIONS— STATUTE  OF. 

1.  Statutory  bar,  exception  relied  on  to  prevent,  should  be  set  forth  in  in- 
dictment.    Hansford  vs.  State,  3^, 

2.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.     Taylor  vs.  Stewart,  8r, 

3.  Act  of  March  1 6th,  1869,  covers  only  cases  where  cause  of  action  ac- 
crued before  June  ist,  1865.      West  et  al.  vs.  Formby  et  al.,  107. 

4.  Note  made  by  non-resident  who  subsequently  removes  here,  period  of 
non-residence  not  excluded  in  computation  of  time  to  create  bar. 
Moore  vs.  Carroll,  126, 

5.  Bill  to  open  settlement  between  partners  on  account  of  mistake  which 
complainant  admitted  was  barred  by  the  statute  unless  saved  by  the  re- 
cency of  its  discovery.  Other  partners  admitted  the  mistake,  but  plead- 
ed the  statute,  and  further  that  if  the  settlement  was  opened,  complain- 
ant would  be  found  indebted  to  them.  To  this  cross-claim  complainant 
pleaded  the  statute :  Held,  that  both  parties  were  barred.  Johnston  vs. 
Freer  et  al.,  161. 

6.  In  course  of  mutual  dealings  various  payments  of  usury  made,  but  no 
final  settlement  had,  statute  not  run  from  dates  of  payments.  Candler 
et  al.,  trustees,  vs.  Corra,  igo. 

7.  Bill  filed  after  January  ist,  1870,  to  enforce  vendor's  lien  against  land 
in  hands  of  purchaser  from  first  vendee,  barred  by  act  of  1869,  where 
original  debt  was  due  and  second  sale  made  prior  to  June  1st,  1865. 
Cooper  vs.  Lowery,  ig8. 

8.  Right  of  renewal  given  under  section  2932  of  Code  does  not  apply  to 
cases  falling  under  first  seven  siections  of  act  of  1869.    Goss  vs.  Foberts, 
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9.  Where  administration  abated  in  i860  and  was  not  regranted  until  1873, 
not  take  case  out  of  operation  of  act  of  1869  where  second  administrator 
sues  in  1873  ^^  ^^^^  ^^^  ^^  '859»  Taylor,  administrator ,  vs.  ytucrway, 
500, 

10.  Notice  of  levy,  statute  runs  until.     Kendall  vs.  Westhrook,  ^Sy. 

11.  Mortgage  made  in  1852  to  secure  debt  due  following  year,  within  act  of 
1869.     Neal  vs.  Duffegf  administrator,  jgi, 

12.  Bar  attached  notwithstanding  mortgagor  reserved  rights  allowed  by 
homestead  law,  and  lived  until  1 87 1,  having  never  availed  himself  of 
reservation.     Ibid. 

13.  Parol  ante-nuptial  contract  stipulated  that  it  should  be  reduced  to  wri- 
ting after  marriage;  husband  failed  to  carry  out  this  provision,  but  held 
property  as  wife's  separate  estate  under  such  contract.  Statute  not  com- 
mence to  run  against  enforcement  of  wife's  claim  until  assertion  of  title 
by  husband.     Bradley  et  al.  vs.  Saddler  et  al.,  681. 

MALPRACTICE.     See  Criminal  Law,  26-2^. 

MASTER  AND  SERVANT.    See  Railroads,  4,  /. 

MORTGAGE. 

1.  Affidavit  to  foreclose  chattel  mortgage  must  allege  that  defendant  resides 
in  the  county.     Callaway  vs.  Walls  et  al.,  167. 

2.  Power  in  mortgagee  to  sell  if  debt  be  not  met  at  maturity,  valid  and  ir- 
revocable.    Calloway,  executor,  et  al,  vs.  Peoples  Bank  et  al.,  441. 

3.  If  no  time,  etc.,  be  prescribed,  sale  should  be  as  provided  by  law  for 
sales  by  trustees;  but  a  provision  that  time,  etc.,  shall  be  advertised  in  a 
certain  paper,  is  authority  to  mortgagee  to  fix  time,  etc.     Pfid, 

4.  Though  mortgagor  be  in  failing  circumstances,  and  mortgage  provided 
that  surplus  over  debt  should  be  returned  to  him,  not  such  reservation  as 
will  invalidate  mortgage.     Ibid, 

5.  Purchaser  of  mortgaged  property  prior  to  foreclosure,  may,  whcnyf.y5i. 
is  levied,  set  up  that  mortgage  was  barred  by  statute.  Williams  &* 
Company,  for  use,  vs.  Terrell,  executrix,  462. 

6.  Where  claimant  held  under  independent  chain,  he  may  obtain  title  by 
prescription.  Aliter,  if  he  held  under  mortgagor.  Spence  &*  Porter 
vs.  Shell  et  al.,  4^8, 

MUNICIPAL  CORPORATIONS. 

1.  Bridge  located  within  limits  of  incorporated  town,  not,  of  itself,  oust 
county  of  control  and  render  town  liable  for  damages  resulting  from  de- 
fective condition.     Daniels  vs.  Mayor,  etc.,  of  Athens,  79. 

2.  Garnished  for  salary  of  officer,  municipal  corporation  cannot  be.  Afc- 
Lellan  vs.  Young  et  al,,  jgg, 

3.  Illegal  arrest  by  police  officer,  corporation  not  liable  for.  Cook  vs. 
Mayor,  etc.,  of  Macon,  468, 

4.  Businesses  of  such  persons  as  have  already  obtained  licenses  from  the 
state  may  be  taxed.  Wright  6r*  Hill  et  al.  vs.  Mayor,  etc.,,  of  Atlanta.^ 
645, 

5.  Cannot  require  that  they  take  licenses  from  corporation  as  condition 
precedent  to  doing  business.    Ibid, 
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NEGOTIABLE   INSTRUMENTS. 

1.  Draft  paid  by  acceptors  maybe  set  out  by  way  of  inducement  in  suit 
against  maker.     Griffin  vs,  Lawton  ^  Willing  ham,  104, 

2.  Note  stated  that  maker  should  be  entitled  to  interest  on  payments  made 
before  it  became  due;  this  carried  right  to  pay  in  full  before  due. 
Crackers^  e£rs,  vs.  Green,  4^4, 

3.  Grace  not  allowed  on  notes  not  payable  at  bank  or  broker  s  ofEce.  Dal- 
ton  City  Co.  vs.  Haddock,  ^84, 

NEW  TRIAL. 

1.  Verdict  required  by  testimony,  though  error  committed,  not  set  aside. 
Beall,  trust.,  vs.  Butler,  43  ;  Werner  vs.  Footman,  adnCr,  128  ;  Wil- 
liams, ex'r,  vs.,  McDowell et  al„  222  ;  Saxon  et  al.,  admWs,  vs.  Sheppard, 

286  ;  Shacklett  vs.  Ransom,  jjo. 

2.  Verdict  being  contrary  to  law  and  evidence,  new  trial  ordered.  Comp- 
tonvs.  Cassada,  *J4;  Howard  &*  Soule  vs.  Strickland  ;  Same  vs.  Trout 
&*  Co.,  112  ;  Jones  vs,  Lyn€hetal.,e£rs,2fi;Flannigan,Abell^  Co., 
vs.  Colbert  &*  McAfee,  4g'j. 

3.  Motion  made  in  term  not  heard  in  vacation  unless  order  to  that  effect  be 
taken.  Rust,  yohnston  ^  Lockett  vs.  McLaren,  11 1 ;  Thompson  vs. 
State,  208, 

4.  The  verdict  is  sustained  by  the  evidence.  Compton  vs.  Temples,  lyt  / 
Dye  vs,  Denham,  224;  IValston  vs.  State,  242;  Neal  vs.  State  281 ; 
McLendon  vs.  At,  &»  W,  P,  R,  R,  Co.,  2gj  ;  Brinkley  vs.  State,  ^7/  ; 
Toole  &*  Price  et  al.,  vs.  First  Nat.   Bank,  4qri ;  Shipley  vs.  Eiswald. 

S20 ;  Sumner  vs.   Bryan,  Dillingham^  Co,  et  ctl.,  6jj  ;  Moody  vs. 
State,  660  ;  Hathom  et  al.,  vs,  Maynard,  68y, 

5.  Judgment  ordering  new  trial  not  interferred  with,  though  placed  on 
wrong  ground,  where  this  court  is  not  satisfied  with  verdict.  Whiiaker 
et  al.,  admWs,  vs.  Groover,  Stubbs  <Sr*  Co.,  1^4. 

6.  Newly  discovered  evidence  to  tuthorize  new  trial  should  appear  to  be 
definite  and  certain.     Davis,  admW,  vs  Harper  et  al,,  180, 

7.  Evidence   conflicting,  new  trial  refused.     Haddock  vs.  Bivings,  igt ; 

Freeman  et  al.,  adm^rs,  vs,    Thompson,   Perry  dr»  Denton  vs    Walker, 

Williams,  adm^x,  vs.  Loftis,  trust.,  Hines  vs.  State,   Wilcox,  Gibbs  6^' 

Co.^vs.  Jackson  et  al.,  Jackson,  adn^r,  vs.  Johnson  et  al..  King,  ex^r, 

vs.  King  st  al. ,  Headrick  vs.  Ward,  Awtry,  ej^r,  vs,  Atkinson,  4g^  ; 

Oglethorpe  Man,  Co,  vs.  Van  Winkle,  $6g, 

8.  Newly  discovered  evidence  to  be  ground  of,  diligence  must  be  shown. 
Also  that  result  would  probably  be  changed.  Lamb  vs,  Murray,  218; 
Holmes  vs,  Clark  et  al,,  30J ;  Long  vs.  State,  ^64;  Slater  et  al,,  vs. 
Maaust  67/. 

9.  Juror  was,  or  was  about  to  become,  applicant  for  office  of  policeman,  no 
ground  of  new  trial  in  suit  to  which  city  was  a  party.  Walton  et  al., 
executors,  vs.  Augusta  Canal  Company,  24S' 

10.  Motion  filed  but  before  testimony  was  agreed  on,  court,  ex  mero  motu, 
set  aside  verdict,  which  judgment  was  reversed;  on  return  of  remittitur, 
court  should  allow  brief  filed  and  hear  motion.  Peacock,  Chapman  iSr* 
Company  vs.  Peacock,  2SS* 

11.  Order  of  court  for  hearing  motion  in  vacation  substantially  complied 
with,  not  dismissed.     Robbe  vs,  Hewitt,  260, 

12.  Judgment  directing  new  trial  not  interfered  with  unless  discretion 
abused.  Ibid;  Mcuon  and  Western  Railroad  Company  vs.  Knott 1 4^4  ; 
BorHf  Jr.f  &•  Company  vs,  Dallas  et  al,,  4gg ;  Sewell  vs,  Holland, 
611 ;  Sterling  vs.  Arnold  et  al.,  6go, 

Vol.  liv.  47. 
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13.  Evidence  conflicting,  and  defendant  swore  that  it  bad  not  occurred  to 
him  that  a  witness  was  present,  who  resided  in  another  county,  and  by 
whom  he  could  prove  material  facts,  until  mentioned  by  witness  for 
state,  new  trial  ordered.     Widener  vs.  State^  jii. 

14.  Court  confined  to  grounds  alleged  in  motion.    Shipley  vs.  Eiswald,  ^20. 

15.  Newly  discovered  evidence,  facts  within  knowledge  of  defendant  at 
time  of  trial,  is  not.     Thompson  vs,  State^  j"//. 

1 6.  Newly  discovered  evidence  as  to  alibi;  if  drunkenness  be  the  excuse 
for  the  defendant's  failure  to  know  where  he  was  when  offense  was  com- 
mitted, it  should  be  alleged  in  affidavit.     Ibid. 

17.  Justice  courts  cannot  grant.  Dalton  City  Co.  vs.  Haddock,  ^84;  Dongh- 
ty,  Pearson  df  Company  vs.  Walker,  %  P.,  595. 

18.  Materialty  of  evidence  not  appear,  exclusion  no  ground  of  new  trial. 
Clark  vs.  Hulsey,  608. 

19.  Witness  made  palpable  mistake  in  testimony  as  to  matter  capable  of  cer- 
tain ascertainment  by  measurement ;  after  trial,  be  made  measurement 
and  discovered  error.  This  newly  discovered  evidence,  properly  pre- 
sented, demands  new  trial.     Scofield  Rolling  Mill  Co.  vs.  State,  6J5. 

20.  Grounds  once  ruled  insufficient,  that  judgment  will  not  be  reversed  on 
subsequent  writ  of  error  in  same  case,  and  on  same  motion.  Slater  et 
al.  vs.  Manes,  &ji. 

21.  Grounds  not  verified  by  presiding  judge,  not  considered.  Hathom  et 
al.  vs.  Maynard,  687, 

22.  Non-resident  client  who  has  nothing  to  do  with  management  of  case, 
need  not  make  affidavit  to  ground  of  m9tion  based  on  newly  discovered 
evidence  within  the  county.    Sterling  vs.  Arnold  el  al.,  6go. 

OFFICERS.     See  Constitutional  Law,  4, 5. 

ORDINARY.     See  County  Matters,  la,  13;  Jurisdiction,  i,  2. 

OFFICERS.     See  Constitutioual  Law,  '4, 5. 

PARENT  AND  CHILD. 

1.  A  dying  mother  requested  a  friend,  the  wife  of  plaintiff,  to  raise  her 
infant.  This  was  acquiesced  in  by  the  father.  After  the  death  of  the 
father,  his  sister's  husband  induced  the  plaintiff  to  allow  the  child  to 
visit  his  family,  in  an  adjoining  county,  agreeing  to  return  it  in  ten  days. 
Upon  failure  to  comply  with  uiis  promise,  plaintiff  sued  out  the  writ  of 
habeas  corpus.  Held,  that  he  was  entitied  to  the  possession  of  the  child, 
although  it  appeared  from  the  declarations  of  the  father,  made  during 
the  last  year  of  his  life,  that  he  desired  his  sister  to  saise  the  infant. 
Janes  vs.  Cleghom,  g. 

2.  The  release  of  parental  authority  to  another  is  not  revocable,  without 
sufficient  legal  reason.     Ibid, 

3.  Homicide  of  infant  son  incapable  of  rendering  service,  parent  cannot 
maintain  action  for.     AUen  vs.  Atlanta  Street  Railroad  Company^  ^oj. 

PARTITION, 

1.  Return  set  aside,  second  ret^rn  may  also  be  excepted  to.  Lancaster 
vs.  Morgan,  culministrator,  et  al.,  76, 

2.  The  applicant  had  -no  such  title  to,  or  interest  in,  the  property  as  to  au- 
thorize a  partition,     Baggs  vf,  Baggs,  gj. 
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PARTNERSHIP. 

1.  Money  to  purchase  land,  half  the  hands,  half  the  stock  and  half  the 
supplies,  furnished  by  one ;  the  other  to  pay  rent  for  half  the  land,  to 
superintend  cultivation,  and  to  furnish  the  other  half  of  each  of  the 
items  specified ;  profits  to  be  divided,  constitutes  partnership.  Urqu- 
hart  vs,  Powell^  2g* 

2.  Firm  not  liable  to  laborers  furnished  by  each  partner.     Ibid. 

3.  Although  defendant  denies  partnership,  he  may  nevertheless  plead  set- 
off if  partnership  did  exist.     IHd, 

4.  Bill  by  one  partner  against  others  for  account  may  be  filed  in  county  of 
residence  of  partner  against  whom  no  substantial  relief  may  be  prayed. 
Sloan  vs.  Cooper^  486. 

PAYMENTS. 

1.  Agent  not  in  possession  of  written  security,  payment  to,  not  discharge. 
Noivard  &*  SouU  vs.  Rice,  J3. 

2.  Debtor  may  direct  appropriation  of  payment.  In  absence  of  direction, 
creditor  may  elect.  Whiiaker  etal.^  ctdministrators,  vs.  Grower ,  Sttibbs 
6*  Company,  1^4. 

3.  Presumption  of  payment  from  lapse  of  time ;  there  is  none  until  statu- 
tory bar  attaches.     Thomas,  for  use,  vs.  Hunnictttt  et  al.,  jj/, 

PLEADINGS. 

1.  Although  one  sued  as  a  surviving  partner,  denies  the  partnership,  he 
may  plead  that  if  such  partnership  did  exist,  plaintiff  was  indebted  to  the 
firm,  etc.     Urquhart  vs.  Powell,  2g, 

2.  Equitable  plea  must  contain  such  allegations  as  would  entitle  defendant 
to  relief  in  equity.     Lackey  vs.  Bostwick,  4J. 

3.  Non  est  factum  may  be  filed  after  first  term.  Akin  vs.  Bartow  Coun- 
ty y  59' 

4.  Draft  paid  by  acceptors  may  be  set  out  as  inducement  in  suit  against 
makers.     Griffin  vs.  Lawton  dr*  Witlingham,  104. 

5.  Recoupment  can  only  be  pleaded  for  failure  to  comply  with  cross-obli- 
gations arising  under  same  contract.     Ibid. 

6.  General  issue,  plea  of,  to  note  embracing  counsel  fees  for  collection,  not 
demurrable.     Dickson  et  al.  vs.  Saloshin,  ny. 

7.  Defense  that  plaintiff  was  carrying  on  business  of  druggist  in  which 
contract  was  made  without  license,  in  violation  of  law ;  plea  setting  up 
must  show  to  which  school  of  medicine  plaintiff  belonged,  and  failure  to 
obtain  license  from  that  school.     Taliaferro  vs.  Moffett,  1^0. 

8.  Trespass  for  appropriation  of  land  and  action  for  use  and  occupation 
cannot  be  joined.  McLendon  vs.  Atlanta  and  West  Point  Railroad 
Company,  2gj. 

9.  Declaration  in  short  form  against  administrator  of  A,  alleging  that  he 
is  indebted  on  note,  a  copy  of  which  is  attached,  the  copy  l^ing  a  joint 
note  signed  **A  &  B,"  is  a  suit  against  defendant  in  representative 
character.     Jennings,  admW,  vs.  Wright  6*  Co.,  JJ7. 

10.  Non-joinder  of  B  should  be  pleaded  in  abatement.  After  judgment  it 
will  be  presumed  that  he  is  dead.     Ibid.  * 

POSSESSION.    See  Ejectment,  8-11, 

POSSESSORY  WARRANT. 

I.  Purchaser  at  judicial  sale,  not  lie  against  on  ground  that  trespass  was 
committed  by  levying  officer.    Finney  vs.  Fechtner,  ^01. 
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POWERS.     See  Mortgage,  2,  j. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Though  defendant  be  entitled  to  non-suit  at  conclusion  of  plaintiff's 
evidence,  yet  if  necessary  testimony  be  subsequently  introduced,  verdict 
not  set  aside.     Werner  vs.  Footman,  cuiw^r,  128, 

2.  Non-suit  awarded  before  plaintiff  has  closed  his  evidence,  eiror.  IVa/Jk- 
er  vs.  Supple,  iy8, 

3.  Request  to  reduce  charge  to  writing  should  be  made  before  commence- 
ment of  argument.     Gray  vs,  Obear,  2jt. 

4.  Supreme  court,  case  returned  from  in  order  for  trial  at  term  when  re- 
mititur  is  received.  Thomason  vs,  Fannin,  adnCr ;  Thomason  vs, 
Poulaine,  ex'r,  j6j, 

5.  Several  claim  cases  pending  in  behalf  of  same  claimant ;  one  was  tried 
and  property  found  subject.  It  was  agreed  that  this  case  should  be  car- 
ried up  to  the  supreme  court  and  that  the  others  abide  its  decision.  Upon 
the  remittitur  being  returned  affirming  the  judgment,  claimant  with- 
drew the  other  claims.  When  the  land  was  sold  and  the  fund  brought 
into  court,  claimant  demanded  the  money :  Held,  that  he  was  barred  by 
his  agreement.     Bradshaw  et  al.,  vs,  Gormerly  et  al,  jj/. 

6.  Agreement  of  counsel,  though  not  in  writing,  executed  on  one  side, 
binding.     Ibid, 

7.  Sheriff's  deed  not  set  aside  on  motion  because  of  collusion  between  that 
officer  and  purchaser.  Proceeding  must  be  by  regular  suit.  Harrell  et 
al,,  vs,  IVord  et  al,  64^, 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Injunction  granted  after  hearing;  order  refusing  subsequent  motion  to 
dissolve  not  reviewed  by  this  court  prior  to  final  hearing.  CooJt  vs. 
Board  of  Comm^rs,  etc,,  i6j 

2.  Objection  to  testimony  in  court  below  shown  neither  in  bill  of  excep- 
tions nor  record,  not  considered.     Thompson  vs.  State,  208, 

3.  Mandamus  not  issue  to  cause  judge  to  do  that  which  when  performed 
would  give  case  no  standing  in  court.     Platen  vs  yohnson.  Judge,  ^jrj. 

4.  Though  record  shows  that  due-bill  sued  by  person  other  than  payee  was 
not  negotiable,  yet  if  no  objection  was  made  in  the  court  below  and 
there  be  no  assignment  of  error  thereon,  this  court  will  not  interfere. 
Bennett  vs,  Williams  et  al,,  ex^rs,  /iy. 

5.  Writ  of  error  dismissed  where  evidence  is  not  set  forth,  unless  some  rul- 
ing is  complained  of  not  dependent  upon  evidence  for  elucidation.  How- 
ell et  al,,  vs.  Pope  etal,,^6i, 

6.  If  dismissal  be.  at  first  refused  through  misapprehension  by  cooit,  and 
upon  argument  of  merits  it  appears  that  case  cannot  be  reviewed  with- 
out missmg  evidence,  motion  will  then  be  sustained.     Ibid, 

7.  Attachment,  judgment  dismissing  is  final,  and  subject  to  separate  writ  of 
error.     Bruce  vs,  Conyers,  678, 

8.  Demurrer  to  whole  bill  overruled,  or  plea  stricken;  defendant  may  have 
exceptions  certified  and  recorded  to  await  final  termination  of  case, 

•  Bradley  et  al,,  vs.  Saddler  et  al,,  681, 

9.  Grounds  not  verified  by  presiding  judge,  not  considered.  Haikom  et 
al,,  vs,  Maynard,  687, 

10.  Judge  certifies  that  bill  contains  all  that  is  necessarry  for  a  full  under- 
standing of  errors  complained  of,  and  the  clerk  is  ordered  to  cause  a 
complete  exemplification  of  record  to  be  forwarded,  etc.,  writ  of  error 
dismissed.     Hammond,  atfy  gen.,  ex  rel,,  vs,  Brookins,  ord.,  6giS- 
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11.  Bill  not  61ed  in  clerk's  office  until  sixteen  days  after  certificate  of  judge, 
writ  of  error  dismissed.     Smith,  governor,  w.  Walker  et  al. ,  69J. 

12.  Paper  purporting  to  be  bill  of  exceptions  served  before  certified,  writ  of 
error  dismissed.     Nichols,  administrator,  vs.  Fraser  et  al,,  6g6, 

13.  Injunction  case;  bill  of  exceptions  withdrawn  on  account  of  absence  of 
service,  served  in  time,  refiled  in  the  clerk's  office  of  this  court,  and  case 
reset.  Motion  to  dismiss  made  because  there  -was  no  record  certified 
under  bill  of  exceptions  then  before  the  court,  sustained.     I&id, 

14.  Where  clerk  of  superior  court  fails  to  forward  bill  after  expiration  of 
ten  days  allowed,  until  too  late  for  proper  term,  and  case  is  docketed  for 
second  term,  writ  of  error  dismissed.  Philo  vs.  State,  tgj ;  Roebuck 
vs.  State,  6gg. 

15.  Service  of  bill  upon  solicitor  pro  tern,,  after  adjournment  of  court,  in- 
sufficient.    Moughon  vs.  State,  6g^. 

PRESCRIPTION.     See  Evidence,  26;  Mortgage,  6. 

PRESENTMENT.     See  Criminal  Law,  26— 2g. 

PRESUMPTIONS. 

1.  Charge  not  set  forth,  presumed  correct.     Lackey  vs,  Bostwick,  4^^ 

2.  Charge  that  if  executrix  (party  to  suit)  by  testifying,  could  clear  up 
doubts  in  the  case,  and  she  failed  to  testify,  jury  might  infer  against  her, 
error.     Emory,  executrix,  vs.  Smith,  for  use,  27J, 

3.  Payment,  no  presumption  of,  from  lapse  of  time  prior  to  statutory  bar. 
Thomas,  for  use,  vs,  Hunnicutt  et  al,,  S37» 

4.  Execution  delivered  to  sheriff  presumed  to  have  remained  in  his  hands 
during  official  term.     Anderson  vs,  Blythe,  507. 

5.  Slight  presumption,  if  any,  that  forms,  etc,  prescribed  by  ancient  statutes 
and  not  embraced  in  Code,  are  still  built  upon  by  the  legislature.    Ibid, 

6.  Dower  or  child's  part,  widow  entitled  to ;  having  remained  in  posses- 
sion until  right  to  dower  was  barred,  presumed  to  have  elected  to  take 
child's  part,  especially  where  such  course  was  most  to  her  interest, 
Sewellvs,  Smith  et  al,,  jdy, 

PRINCIPAL  AND  AGENT. 

1.  Payment  to  agent  of  amount  due  on  written  security,  but  who  is  not  in 
possession  thereof,  not  discharge.     Howard  &*  Soule  vs  Rice,  ^a, 

2.  Husband  may  be  made  agent  by  wife  who  has  a  separate  estate.  Wells 
vs.  Smith  (Sr*  Co.,  ^62. 

3.  Declarations  of  agent  inadmissible  against  principal,  it  not  appearing 
when  they  were  made.     Adams  6^  Brother  vs,  Humphreys,  ^.gb, 

4.  Where  A  orders  goods  for  B,  and  bill  is  sent  to  A  made  out  against  B, 
A  hsA  prima  facie  right  to  collect  as  agent  of  vendor.     Ibid. 

5.  Declarations  of  agent  as  to  property  inadmissible  without  proof  that 
agency  extended  to  such  property.  Toole  6*  Price  et  al,  vs.  First  Na- 
tional Bank,  4gy. 

6.  Trover  by  principal  against  purchaser  of  notes  from  agent ;  if  principal 
settled  with  agent  taking  his  note,  it  is  ratification  of  aale.  Turner  vs. 
Wilcox,  Gibbs  <St*  Co,,S9l' 

7.  Corporation  is  bound  by  fraudulent  conduct  of  agent.  Scofiedt  Rolling 
Mill  Co,  et  al.  vs.  State,  6jj, 

8.  Collusion  between  agents  within  scope  of  authority,  to  defraud  principal 
of  one  of  them,  latter  cannot  recover  from  other  principal.    Ibid, 
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9.  Tbe  state  acts  through  agents  so  far  as  her  interest  in  the  Western  and 
Atlantic  Railroad  is  concerned.    J^id, 

•      PRINCIPAL  AND  SECURITY. 

I.  Holder,  believing  note  paid,  so  informed  security,  who  knew  nothing  to 
the  contrary  for  five  years,  when  suit  was  brought,  latter  discharged. 
Wkitaker  vs,  KMy^  rfj, 

PROHIBITION. 

1.  Justice  of  peace  restrained  from  setting  aside  judgment  by.  Doughty^ 
Pearson  6r"  Co,  vs,  IVMer,  y.  P.iS9S* 

2.  Application  sanctioned  in  vacation,  but  return  must  be  in  term.     Ibid, 

PROMISSORY  NOTES.     See  NegUiMe  Instruments;  2^  3, 

RAILROADS.     See  Corp^rati^ns^  j,  4, 

1.  If  slave  killed  was  on  train  as  passenger,  defendant  is  liable;  if  as  ser- 
vant of  member  of  militaiy  organization  for  which  transportation  was 
obtained,  not  liable.     Muscogee  Railroetd  Company  vs.  Redd^  ej^r^  jj. 

2.  Appropriation  of  land  by  railroad  gives  right  of  action  to  owner.  But 
purchaser  from  owner  cannot  sue  for  value  or  for  use  and  occupation  as 
on  implied  promise.  McLendon  vs,  Atlanta  and  West  Point  Railroad 
Ccmpat^^  2gj. 

3.  Depot,  goods  destrojred  by  fire  in,  action  brought  in  county  where  de- 
stroyed.    Central  Railroad  and  Banking  Company  vs.  Smith,  ^gg, 

4.  Employee,  liable  for  injuries  to  whether  resulting  from  running  of  trains 
or  not     T%omps^n  vs.  Central  Railroad  and  Banking  Co.^^og, 

5.  Employee,  to  recover,  must  be  wholly  blameless,  but  this  need  not  be 
shown  as  condition  precedent.     Ibid, 

6.  Ehjoin,  itse  of  right  of  way  where  land-owner  has  recovered  judgment 
for  damages  on  ground  that  other  company  has  claimed  property,  equity 
will  not.     Remshart  vs.  Sav.  6*  C.  R.  R,  Co.,  et  at.,  579. 

REBELLION.     See  County  Matters,  ^,5. 

RECOUPMENT. 

I.  Only  pleadable  for  failvre  to  comply  with  cross-obligations  under  same 
contract     Griffin  vs.  Lawton  ^  fVUlingkam,  104. 

REGISTRY.    See  Husband  and  Wife,  t4r-i6. 

REUEF  ACT  OF  1868.  •    . 

1.  Creditor  promised  in  1863  to  accept  in  payment  Georgia  and  Confed- 
erate bonds.  Debtor  sold  property,  purchased  bonds  and  tendered  them 
to  former,  who  refused  to  accept,  whereby  bonds  were  lost  to  latter. 
Such  defense  should  have  been  set  up  to  action  at  law,  and  judgment 
having  been  rendered,  a  motion  to  open  the  same  under  relief  act  of 
186S  was  properly  dismissed  on  demurrer.  Thomason  zv.  Fannin, 
adm*r;  TAomason  vs.  Poulaine,  ex'r,  j6i, 

2.  Judgment  reduced  under  act  of  x868,  execution  isssed,  propeity  was  sold 
thereunder,  and  plaintiff  participated  in  proceeds.  Plaintiff'  cannot,  af- 
ter lapse  of  three  yeais^  move  to  vacate  order  reducing,  on  ground  that 
pleadings  showed  no  legal  cause  for  reducing.  Fannin  vs.  Durdin 
et  al„  4f6^ 


INDEX,  735 


kOADS  AND  BRIDGES.     See  Qmtity  Matters^  /,  7,  /o,  //. 

SCALING  ORDINANCE. 

I.  Note  dated  October  I7tli,  1861;  no  proof  that  it  was  intent  of  parties 
that  it  should  be  payable  in  Confederate  money,  not  competent  for  jury 
to  scale.     RawsoH  vs.  Cherry,  2^6, 

SERVICE. 

1.  County  commissioners,  suit  may  be  brought  against  and  service  perfected 
on  majority.     Collins  vs.  Hudson  et  aL,  com*rs,  2j, 

2,  Solicitor  pro  tern,,  service  upon  after  adjournment  of  court,  insufficient. 
Moughon  vs.  State,  6g8, 

SETTLEMENT. '  See  Compromise  astd  Settlement. 

SHERIFF.    See  Levy  and  Sale,  7, 5,  8y  g, 

SLANDER. 

I,  Words  imputing  to  A  a  felony  by  night,  with  addition  that  "when  I 
drove  him  ofif,  I  saw  B  standing  at  the  road  holding  a  torch  for  him,'* 
actionable  per  se  at  suit  of  B.     Hooper  vs.  Martin,  648, 

SPECIFIC  PERFORMANCE.     See  Equity,  30-34. 

STOCKHOLDERS.     See  Corporations,  /,  7. 

STOPPAGE  IN  TRANSITU.     See  Ve$idor  and  Purchaser,  3. 

SUBROGATION.     See  Equity,  16. 

TAX. 

1.  Default  of  tax  collector  occurring  in  1867,  homestead  liable  therefor. 
Brooks  vs.  State,  36, 

2.  Possession  of  homestead  by  family  for  four  years,  not  discharge  it  from 
lien  created  by  execution  of  bond.     Ibid, 

3.  Notice  of  closing  of  books  to  be  given  by  thirty  days'  notice  in  newspa- 
paper  or  other  legal  notice.  Thirty  days  before  closing,  one  advertise- 
ment was  inserted  in  paper,  but  was  posted  at  city  hall  for  full  term : 
Held,  sufficient.  Mayor  and  Council  of  Brunswick  et  al,  vs.  Finney 
et  al.,  317, 

4.  Statute  requiring  taxes  to  be  laid  specifically  for  each  special  purpose, 
not  illegal  to  assess  certam  p^r  cent,  in  gross,  and  then  define  in  detail 
purposes.     Ibid, 

5.  Taxes,  by  charter,  made  payable  in  quarterly  installments,  corporation 
may  postpone  collection  of  any  installment.     3id, 

6.  Exempted  from  taxation ;  certain  species  of  property  may  be,  provided 
tax  be  ad  valorem  and  uniform  upon  property  taxed.  Mayor,  etc.,  of 
Athens  vs.  Long  et  al,,  330* 

7.  Railroads,  and  property  thereof,  except  where  otherwise  provided  in 
charter  antedating  die  Code,  taxed  as  property  of  natural  persons,  Cen* 
tral  Railroad  and  Banking  Company  et  al.,  vs.  State,  401 ;  State  vs. 
Georgia  Railroad  and  Banking  Company,  499. 

8.  Competent  for  legislature  to  grant  to  corporation  exemption  from  tax- 
ation. If  such  grant  antedated  the  Code,  it  cannot  be  withdrawn,  aliier 
if  dated  subsequent  thereto.    Ibid, 
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9.  Western  and  Atlantic  Railroad  Company  not  liable  to  greater  tax  than 
one-half  of  one  per  cent,  on  net  income.  IVestem  und  Atlantic  Rail- 
road Company  vs.  State,  4^, 

10.  Municipal  corporation  may  tax  businesses  of  those  who  have  already 
obtained  licenses  from  state ;  but  it  cannot  require  that  they  take  other 
licenses  from  it  as  condition  precedent  to  doing  business.  Wright  6* 
HUl  et  at.  vs.  Mayor,  etc.,  of  Atlanta,  64s » 

TENDER, 

1.  Equitable  plea  filed  to  ejectment  alleging  that  deed  under  which  plain- 
tiff claims  was  mortgage,  must  tender  amount  due.  Lackey  vs.  Bost- 
wick,  4S. 

2.  Time  when  made,  and  averment  of  continued  readiness  to  pay,  essential 
elements  in  plea  of  tender.     Cothrans  &*  Elliott  vs.  Mitchell,  4g8. 

TRESPASS. 

i«  Malicious  suit,  trespass  for;  where  there  was  some  evidence  of  malice, 
error  to  charge  that  vindictive  damages  could  not  be  found.  Dye  vs. 
Denham,  124. 

2.  Damages  peculiarly  for  the  jury.     Ibid. 

3.  Railroad  company,  trespass  against  for  occupying  land,  properly  brought, 
under  act  of  1869,  in  county  where  committed.  Central  Railroad  and 
Banking  Company  vs.  Carswell,  trustee,  2^1. 

4.  Appropriation  of  land  by  railroad  company  gives  right  of  action  to 
owner.     McLendon  vs.  Atlanta  and  West  Point  Railroad  Co.,  2QJ. 

5.  Subsequent  purchaser  from  owner  cannot  maintain  action  for  value,  or 
for  use  and  occupation,  as  on  implied  promise.     Ibid. 

6.  Trespass  for  appropriation  of  land  and  action  for  use  and  occupation 
cannot  be  joined.     Ibid. 

7.  Homicide  of  infant  son  incapable  of  rendering  service,  father  cannot  re- 
cover for.     Allen  vs.  Atlanta  Street  Railroad  Company,  joj. 

8.  Felony,  where  tort  complained  of,  prima  facie,  amounts  to,  prosecution 
of  agent  of  company  or  excuse  for  failure  to  prosecute,  must  be  alleged. 
Ibid. 

TROVER. 

1.  Conversion  alleged  on  day  subsequent  to  suit;  may  be  amended  by  sub- 
stituting day  prior  thereto.  Toole  6*  Price  et  al.  vs.  First  National 
Bank,  ^7. 

2.  Defense  not  valid  as  set-off,  good  in  mitigation  of  damages.  Turner  vs. 
Wilcox,  Gibbs  &*  Company,  59J, 

TRUSTS. 

1.  Holder  of  bond  for  titles  makes  arrangement  by  parol  with  B.,  that  lat- 
ter should  pay  balance  of  purchase  money,  take  title  in  his  own  name, 
exchange  for  city  lot,  sell  lot  and  after  paying  himself  amount  advanced 
and  a  debt  due  him,  turn  over  balance  to  former.  This  created  a 
trust,  and  in  suit  for  profits,  not  error  to  charge  that  the  parol  proof  should 
be  clear  and  satisfactory.     Morrison  vs.  Ball,  212. 

2.  Male  sui  juris,  trust  cannot  be  created  for  benefit  of.     Gray  vs.  Obear, 

3.  Executed,  trust  is  where  there  is  nothing  for  trustee  to  do  beyond  that 
which  is  contrary  to  law.     Ibid. 

4.  Paper  purporting  to  be  return  to  ordihaiy,  but  which  does  not  appear  to 
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have  been  examined,  etc.,  not  evidence  for  trustee.  Saxon  et  aL,  adm^rs, 
vs.  Sheppard^  2S6. 

5.  Declarations  of  trustee  inadmissible  in  his  favor  or  for  his  administrator. 
Ibid, 

6.  Discharged  by  proof  that  funds  were  bona  fide  invested  in  Confederate 
securities  even  though  no  affidavit  under  act  of  1866  be  filed.  Ibid,, 
Nelms  et  at,  vs.  Summers,  <n^d*y,for  use,  60^. 

7.  Confederate  money,  though  received  by  guardian  in  good  faith,  yet,  un- 
less kept  separate  from  his  own  funds,   liable  to  ward.     Mc  Whorter  vs. 

Tarpley  et  al.,  zgj. 

8.  Deed  with  warranty  signed  by  trustee  not  bind  him  individually  unless 
such  intent  appear.     Skacklett  vs.  Ransom,  j^o. 

9.  Application  for  leave  to  sell  stating  that  trustee  had  been  offered  ^7,000 
for  property  by  A,  which  was  sanctioned.  Private  sale  to  A  for  ^7,000 
valid.     Ibid. 

10.  Estopped  from  claiming  property  as  his  own,  trustee  accepting  with  full 
knowledge  is.     Allen  vs.  Solomon  et  al.,  4.83^ 

11.  Guardian  purchases  with  funds  of  ward  but  takes  title  to  himself,  he 
holds  in  trust.     Sterling  vs.  Arnold  et  al.,  6go. 

1 2.  Where  such  property  is  levied  on  under ^.  /a.  vs.  guardian  and  is  claimed 
by  ward  under  conveyance  made  by  guardian  subsequent  to  judgment, 
date  of  such  deed  will  relate  back  to  purchase.     Ibid. 

13.  If  money  of  ward  paid  in  part  for  property,  it  is  pro  tanto  protected. 
Same  rule  as  to  improvements  placed  thereon.     Ibid, 

USURY. 

1 .  Accord  and  satisfaction  of,  there  may  be.     Rogers  vs.  Ball,  ij, 

2.  Deduction  at  time  of  settlement  of  debt  not  amount  to,  though  so  agreed 
by  the  parties.     Ibid, 

3.  If  payment  be  in  property  at  value  greater  than  debt,  with  further  addi- 
tion to  price  on  agreement  that  advance  is  in  satisfaction  of  usury,  and 
creditor  gives  note  for  excess  over  debt,  and  pays  it,  such  action  consti- 
tutes accord  and  satisfaction.     Ibid, 

4.  Dollar  Savings  Bank  had  no  authority,  under  charter,  to  charge  usury. 
Vandler  et  al.,  trustees,  vs.  Corra,  790. 

5.  Payments  of  usury  made  in  course  of  mutual  dealings  between  parties, 
but  no  final  settlement  had,  statute  of  limitations  not  run  from  dates  of 
payments.     Ibid, 

6.  Loan  and  Building  Association,  contract  of  meinber  for  advance  under 
charter,  not  usurious  on  face.  Redwine  vs.  Gate  City  L,  and  B.  A,  474. 

7.  Plea  to  ejectment  which  attacks  conveyance  from  defendant  to  plaintiff 
on  ground  of  usury,  is  legal  defense  and  need  not  tender  money  borrowed. 
Sugart  vs.  Mays,^j4. 

8.  Deed  made  a?  part  of  usurious  contract,  void  as  title.     Ibid, 

9.  Where  issue  was  whether  transaction  was  loan  with  absolute  deed  as 
security,  not  competent  to  prove  lender's  custom  to  lend  on  such  security. 
Ibid, 

VENDOR  AND  PURCHASER. 

1 .  Purchaser  in  good  faith,  in  ignorance  of  rights  of  owner,  from  one  who 
has  no  title  obtains  none.     Compton  vs.  Cassada,  1^4, 

2.  Vendor  cannot  remain  in  possession  and  enforce  claim  for  purchase 
money.     Odellvs.  Reed,  142. 

3.  Stoppage  in  transitu,  right  of,  superior  to  attachment  levied  before  goods 
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reAched  destination.     Landauer  6f  Bro,  vs»  Cochran^  McLean  <S?»  Co., 
433- 

4.  Title  does  not  pass  where  goods  were  obtained  by  fraud,  and  Vendor  may 
claim.     Ibid, 

5.  Compensation  for  damages  from  using  railroad,  afterwards  >  assessed, 
passed  to  purchaser  of  land.     IVtlkinsan  6/*  IVilson  vs.  CAew^  602. 

VENUE. 

1.  Land  in  two  counties;  suit  in  one  before  adoption  of  constitution  of 
1868,  but  trial  after;  recovery  had  for  entire  tract.  Barnes  et  al.^  vs. 
Underwood^  administrettor^  87. 

2.  Affidavit  to  foreclose  chattel  mortgage  must  allege  that  defendant  re- 
sides in  the  county.     Callaway  vs.  Wells  et  al.,  167 i 

3.  Trespass  against  railroad  company  for  occupying  land  with  road-bed, 
properly  brought,  under  act  of  1869,  in  coun^  where  committed.  Cen- 
tral Railroad  and  Banking  Company  vs.  Carswell,  trustet^  a^i. 

4.  Criminal  case,  to  change  venue  in ;  whether  jury  can  be  obtained  mast 
be  ascertained  as  prescribed  in  Code,  section  4682.     Brinkley  vs.  Slate, 

37'- 

5.  Insurance  company  must  be  sued  in  county  where  principal  office  is  lo- 
cated, or  where  it  has  agency;  or  place  of  doing,  business.  Empire  State 
Insurance  Company  et  al.,  vs.  Collins,  ^yb, 

6.  Georgia  Home  Insurance  Company,  of  Muscogee,  purchased  business 
of  Empire  State  Insurance  Company,  of  Bibb,  and  assumed  its  liabili- 
ties. Suit  was  brought  by  holder  of  policy  of  latter  company  against 
both  companies  in  Bibb.  The  agent  of  the  Georgia  Home  was  served, 
and  a  copy  was  left  at  place  where  Empire  Insurance  Company  had 
agency  at  time  of  issuing  policy :  Held,  that  such  action  could  not  be 
maintained  against  Empire  Insurance  Company,  because  it  had  no 
agency  in  Bibb  at  time  of  suit ;  nor  against  Georgia  Home,  for  want  of 
privity.     Empire  State  Insurance  Company  vs.  Collins,  j/i. 

7.  Bill  by  one  partner  against  others  for  account  may  bfi  filed  in  county  of 
residence  of  partner  against  whom  no  substantial  relief  is  prayed.  Sloan 
vs.  Cooper,  486. 

8.  Railroad,  goods  destroyed  by  fire  in  depot,  action  may  be  brought  in 
county  where  destroyed.  Central  Railroad  and  Banking  Company  vs. 
Smith,  ^99. 

VERDICT.     See  Criminal  Law,  17,  18. 
WAREHOUSEMEN.     See  Factors  and  Wdrekousemen, 

WARRANTY. 

1.  Action  for  breach  of;  onus  cast  on  defendant  by  proof  of  sale  by  sheriff 
under  Ji.  fa.  against  third  person  and  possession  by  defendant  in  Ji.  fa. 
after  rendition  of  judgment,  and  surrender  of  possession  by  plaintiff  to 
purchaser.     Taylor  vs.  Stewart,  81. 

2.  A  gives  B  bond  to  make  title  when  purchase  money  is  paid.  B  sells  to 
C,  but  by  consent  the  bond  is  canceled  and  A  makes  deed  to  C.  On 
action  by  A  against  B,  for  purchase  money,  latter  cannot  set  up  failure 
of  title.     Gordon  et  at.,  vs.  Phillips,  240. 

3.  Deed  containing  warranty  signed  by  trustee,  not  bind  him  individually 
unless  intent  appear.     Shacklett  vs.  Ransom,  jjo. 
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4.  Plea  to  action  for  price  of  gaano  should  state  that  article  was  not  rea- 
sonably suited  for  a  manure,  or  was  worthless ;  or  to  the  statement  that 
it  was.  properly  used,  it  should  add  that  the  seasons  were  propitious. 

•  fViUox,  Gibbs  dr*  Ctnvpany  vs»  Cunningham,  4go, 

5.  Land  sold  as  so  many  acres  "  more  or  less,"  both  parties  having  equal 
opportunity  to  judge,  recovery  not  had  for  deficiency.  Stephens  vs. 
Hudson,  jij, 

WESTERN  AND  ATLANTIC  RAILROAD.      See    Tax,  g;  Principal 
and  Agent,  9, 

WILLS. 

1.  Devise  to  wife  during  natural  life  for  sole  benefit  of  her  and  three  chil- 
dren, with  provision  that  life  interest  should  not  be  transferable ;  that 
place  should  not  be  cultivated  by  any  person's  hands  except  wife's  and 
children's,  and  that  at  her  death  it  should  be  sold  and  equally  divided 
between  the  children.  Widow,  who  was  also  executrix,  had  no  authority 
to  lease  plantation  for  twenty  years.  Trammell  et  al.  vs,  Johnston  et  al, 
340. 

2.  Devise  of  life  interest  did  not  make  subsequent  provision  against  trans- 
fer void.     Ibid. 

3.  If  scheme  of  testator  could  not  be  carried  out,  chancellor  should  have 
been  applied  to  for  direction.     Ibid, 

WITNESS. 

1.  Doubtful  whether  5th  section  of  relief  act  of  1868,  making  both  parties 
competent,  was  intended  to  repeal  act  of  1866  making  exception  where 
one  is  dead.     HolHs  et  al.,  ex'rs,  vs.  Calhoun,  11^. 

2.  One  party  being  dead,  other  incompetent,  even  though  depositions  of 
deceased  be  in  court.     Aliter,  if  read.     Ibid. 

3.  Plaintiff  incompetent,  other  party  being  dead,  where  no  benefit  is  claimed 
under  ordinance  of  1865.     Tippen  vs.  Byrd,  adnir,  iig. 

4.  Party  incompetent  where  opponent  is  dead  though  he  negotiated,  during 
life  of  deceased,  with  administrator,  then  acting  as  his  agent.  Whita- 
ker  et  at,,  adm*rs,  vs.  Groover,  Stubbs  &*  Co.,  1^4. 

5.  Executor  competent  to  show  how  note  made  by  him,  and  which  he 
claimed  to  represent  advancement,  was  included  in  inventory.  Incom- 
petent as  to  matters  which  passed  between  him  and  testator.  Williams 
vs,  McDowell  et  al,,  2M2, 

6.  Entry  by  survivor  on  obligation  to  deceased,  inadmissible.  Gray  vs, 
Obear,  231. 

7.  Charge  that  failure  of  executrix  (party  to  suit)  to  testify  was  eround  for 
jury  to  infer  against  her,  if  by  her  evidence  she  could  clear  doubts,  error.. 
Emory,  ex'x,  vs.  Smith, /or  use,  2yj. 

8.  Issue  between  children  of  A  and  executor  of  B,  A.  is  incompetent  as 
to  what  passed  between  him  and  B,  since  deceased,  at  sale  of  trust  prop- 
erty, to  show  notice  of  trust.      Virgin  et  al,  vs.  Wingfield,  admW,  4^1, 

9.  Vendee  sells  to  C  without  having  paid  purchase  money.  On  bill  against 
administrator  of  C  to  enforce  lien,  vendor  is  incompetent.  Steele  vs.  Brown 
et  al,,  4gS, 

10.  Donee  seeking  to  have  specific  performance  of  gift  from  administrator 
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of  donor,  competent  to  contradict  testimony  as  to  conversations  Ita-i 
with  her  since  donor's  death*     Porter  vs.  Allentadm*r,62j, 

11.  Husband  competent  witness  for  wife  in  civil  suits.     Ibid, 

12.  Claim ;  though  one  of  plaintiff's  in  fi.  fa,^  who  are  assignees  of  )ud^ 
ment,  be  dead  and  administrator  be  made  party,  claimant  is  competen* 
as  to  facts  disconnected  with  deceased  and  transpiring  since  his  death. 
Sterling  w.  Arnold  etal,,  6gq, 

YEAR'S  SUPPORT.     See  Administrators  and  Executors,  i. 


